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Rent, 


[ A LL property, by our law, is preſumed to have been originally 

in the crown; and the king portioned it out in large diſtricts 
to the great men that had deſerved well of him in the wars, and 
were able to adviſe him in time of peace. This was the nature 
of their tenure z and theſe were all the ſervices the king expected 
in return for ſuch conceſſions. But theſe large diſtricts or 
countries would have been but of little -uſe, either to the lords, 
or to the publick, if they had continued in their own hands: In 
ſuch a caſe, they muſt, in the midſt of their large territories, have 
wanted almoſt the neceſſaries of life; and the publick that ſtrength 
and ſecurity, which land well peopled and cultivated produces 
and yields. Hence it became neceſſary to ſubdivide thoſe 
territories z and the diviſion muſt neceſſarily have been made 
among two forts of men, to anſwer the ſeveral neceſſities of the 
lord and the publick ; the military men, to attend the lord in the 
field, and venture their lives for their country z—and the focmen, 
to plough the demeſnes which the lord kept in his own hands for 
the ſupport of his own table, or to make an annual return of corn 
and other proviſions for that uſe and purpoſe : and hence, by the 
way, the lands which the focmen held were called farms, from 
the Saxon word form, which ſignifies proviſions. 

Theſe corporal ſervices, as money multiplied and trade in- 
creaſed, were changed into money by the conſent of the tenants, 
and the defire of the lords; and, as the military tenure began to 
decline, they admitted of compoſitions from the feudal renant for 
not attending his' lord in the field, and thoſe compoſitions were 
aſcertained by parliament after the war as over, which was called 
eſcuage : This change of the ſervices ſeems to have been for the 
eaſe and advantage of the lords, becauſe they were no longer 
obliged to carry their own proviſions to the camp, when they had 
money from their tenants, which in every place would ſufficiently 
provide them with all the neceſſaries of life. 

The remedy for the recovery of rent is by way of diftreſs, which 
ſeems to have come over to us from the civil law : for anciently, 
in the feudal law, the not paying attendance on the lords courts, 
or not doing the feudal ſervice, was puniſhed with the forfeiture 
of the eſtate. So is YVigellivs, in the title Cauſe ex quibus Feudum 
amittitur ; viz. © Si vaſſalus domino non ſeryiat, fidelitatemque ei 
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© non preſtet; fi vaſſalus, a domino ejus vocatus, non venerit; 
& ſi pactum feudi non ſervetur:” But theſe feudal forfeitures 
were afterwards turned into diſtreſſet, according to the pignorary 
method of the civil law; that is, the land that is ſet out to the 
tenant is hypothecated, or as a pledge in his hands, to anſwer the 
rent agreed to be paid to the landlord ; and the whole profits 
ariſing from the land are liable to the lord's ſeizure, for the 
payment and ſatisfaction of it. | 


Beſides this, the lord had another ſecurity by the feudal law 


for the faithful performance of his ſervices : and that was, the 
ſolemn engagement made by the tenant upon his firſt enterin 
into the feud, by the doing homage, and taking the oath of fealty : 
by which the tenant ſolemnly ſwore and undertook, to bear faith 
to him for the lands which he held, and lawfully to do the cuſtoms 
and ſervices which he ought to do at the terms aſſigned him: 
hence came that connexion between the lord and tenant, in 
the feudal law, that dependence and attendance of the tenant in 
all the circumſtances of life and articles of danger; and, in re- 
turn of that ſervice and fidelity, the utmoſt proteQtion the lord 
could give him: « Debet quidem Locks manus ſuas utraſque 
tc ponere inter manus utraſque domini ſui; per quod fignificatur, 
« ex parte domini, protectio, defenſio, et warrantia ; et ex parte 
« tenentis, reverentia et ſubjeftic.” 

This oath of fealty or fidelity was, we ſee, taken by the tenant 
on account of the lands holden from the lord ; for ſo ſays the 
tenant, —* that he will be faithful to the Lord for the lands which 
« be helds;”—and therefore this engagement muſt ſubſiſt while 
the tenure between the lord and tenant remains: .and it was 
looked upon to be ſo ſacred an obligation, and ſo neceſſary to be 
21mg obſerved, that originally, as we have obſerved, the 

reach of it was attended with no leſs a penalty than the for- 
feiture of the feud itſelf; and afterwards, when the tigour of that 
law came to be mitigated, with a ſeizure of every thing that was 
found on the land. Now the diſtreſs being ſubſtituted inſtead of 
the ſeizure of the Feud, we may eaſily account, why the power of 
diſtraining always attended the fealty, or, as the law-books term 
it, was inſeparably incident to it; becauſe the power of ſeizure 
could only belong to him in whoſe homage the tenant was, and to 
whom the lands muſt return when the feudal donation to the 
tenant was ſpent; for it had been unreaſonable and abſurd, that 
the tenant ſhould forfeit his land for not paying a ſervice to a 
perſon to whom he never obliged himſelf by any oath or engage- 
ment: and hence it is, that if the lord upon the donation had re- 
ſerved to himſelf any gabel or rent, and had afterwards granted 
the rent to a ſtranger, though the tenant had attorned, or conſented 
to the grant, yet the ſtranger could not diſtrain for the rent; for 
as the power of ſeizure, ſo the diſtreſs that was ſubſtituted in its 
place, belong only to him of whom the lands were held, and in 
whom the right of reverter was when the feudal donation was 
ſpent; and therefore, the ſtranger who could pretend no ſuch 
right from the grant, could have no power of ſeizing the feud 55 
the 
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the non-payment of rent, nor conſequently of diſtraining, becauſe 
then the land would be liable to two different ſeizures at different 
times. 

So it was upon leſſer donations : as, if a leaſe had been made 
for life, reſerving rent, and the leſſor grants the rent, the grantee 
has no remedy for the recovery of it, for the former reaſon : but, 
if the reverſion itſelf had been granted to a«ſtranger, the whole 
ſervices incident to it had paſt ; and the grantee, after attornment, 
might well diſtrain, becauſe the tenure muſt neceſſarily be of him 
to whom the lands muſt return when the feudal donation is ſpent 
and the tenant muſt owe his fidelity to him whoſe tenant he is, 
becauſe it were contradictory, to make him bear faith for the 
ſame land to different perſons; therefore the obligation of his firſt 
oath of fidelity muſt ceaſe, fince he no longer holds any land of 
him to whom he made it. But theſe things will be conſidered 
more at large in treating of rents under the following diviſion :] 


(A) Of the ſeveral Kinds of Rent: And herein, 


1. Of Rent-Service. 
2. Of a Rent-Charge. 
3- Of a Rent-Seck. 


(B) Out of what Things a Rent may iſſue, 


(C) Upon what Conveyance a Rent may be re- 
ſerved. 


(D) By what Words a Rent may be reſerved or 
created, 


(E) How ſeveral Rents may be reſerved in the ſame 
Deed. | h 


(F) Of the Day of Payment. | 
(G) To whom Rents may be reſerved or granted. 


(H) Of the Continuance of the Rent, and to whom 
to be paid; and therein, of the diſtinct Intereſts 
of the Heir and Executors of the Leſſor. 


(J) Of the Recovery and Demand of the Rent: 
And herein, ; 
I. In what Cafes a Demand is neceſſary. 


2. The Time of Demand. 
3- The Place where a Demand is to be made. 


(K) The ſeveral Remedies for the Recovery of 
Rents: And herein, 
1. Of the Remedy by Diſtreſs. 
2. Of the Remedy by Writ of Annuity. | | 
B 2 3- Of 
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3. Of che Remedy by Aſſiſe. 

4. Of the Clauſe of Re- entry. 

5. Of the Nomine Pænæ. | | 

6. Of the Remedy by Action of Debt, and as grounded on 
ſeveral Acts of Parliament. 


(L) Rent when and how diſcharged ; and herein, 
of the Eviction of the Tenant. | 


(M) Of Apportionment ; and herein, of the Suſpen- 
ſion and Extinguiſhment of the Rent. 


1. In what Caſes a Rent may be apportioned by the Act of 
the Parties; and herein, of the Difference between a Rent- 
Service, and a Rent-Charge. 

2. In what Caſes it may be apportioned by the Act of Law, 
or the Act of God. 

3. The Manner of ſuch Apportionment, and how the Te- 
nant ſhall take Advantage of it. 


(A) Of the ſeveral Kinds of Rents : And herein, 


1. Of Rent-Service. 


Lit. ſeQd. ITTLETON deſcribes a rent (a) ſervice to be where the 
(a) So called tenant holdeth his land of his lord by fealty and certain rent; 
becauſe the or by homage, fealty, and certain rent; or by other ſervices and 


ancient re- certain rent. » 

tnbutionwas 

made by the corporal ſervice of the tenant in ploughing his lord's demeſne, which came afterwards ts 
be changed into gabel or rent; but the ſervice of fealty is till incident to a rent-ſervice. Co. Lit. 142. 
That ſuit to a mill is rent · ſervice. Bro. tit. Ten. pl. 26. 


3 The ſervices are of two ſorts, either expreſſed in the leaſe or 

„ contract, or raiſed by implication of law. When the ſervices are 

2 14.Raym. expreſſed in the contract, the qgranium muſt be either certainly 

1160. mentioned, or be ſuch as by a reference to ſomething elſe may be 
reduced to a certainty ; for if the leſſor's demands be uncertain, 
it is impoſſible to give him an adequate ſatisfaction or compen- 
ſation for them, as the jury cannot determine what injury he has 
ſuſtained. 

Lit. ſet. Hence it is, that the lord cannot diſtrain his tenant in franka/- 

135» 136. moigne, for the duty of ſuch tenant being to make oriſons, prayers, 
and maſſes, and to do other divine ſervices for the ſoul of the 
feoffor, the number of which is not expreſſed, the ſervice is alto- 
gether uncertain z and therefore the remedy is before the ordinary, 
who may inflict ecclefiaſtical cenſures for ſuch omiſſion. 

Co. Lit. But, if the tenant holds of his lord to ſheer all his ſheep feed- 

> La-Rayin, ing in ſuch a manor, this is certain enough, becauſe it is eaſy to 

1161. compute the number within the precincts of the manor, and, 
conſequently, what expence the lord is at in employing others 5 
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that work, and what damages he has ſuſtained by the omiſſion of 


his tenant, | 

In debt for rent on a demiſe, reddendum after the rate of 18 J. 4 Mod. 76. 
per annum, this was adjudged a void reſervation for incertainty ; S*%- 262+ 
becauſe it may be in corn, or in any thing ſatisfactory: alſo, an 1 Vent 249 
action might be brought every day or every hour, as no time is 270. Parker 
limited when the rent ſhould be paid; and the court was the more Y+ Hardt. 
inclined to think it a void reſervation, from its being on a /eaſe 
at «vill, where the time of payment of the rent ſhould be very 
certain, as the tenant by holding over a day muſt pay the rent of 
the next quarter. 

The ſervices implied are ſuch, as the law obliges the tenant to Co. Lit. 
perform when there are none contracted for in the grant; and 22, 23. 
theſe are more or leſs according to the duration of the gift: as, at 
common law, before the ſtatute quia emptores terrarum, if the 
tenant made a feoffment in fee without any reſervation of ſervices, 
the feoffee held by the ſame ſervices by which the feoffor held 
over; becauſe the ſervices being by an incumbrance on the land, 
which the tenant could not diſcharge without his lord's conſent, 
muſt follow the land into whoſe hands ſoever it comes. 

So, when after the ſtatute de dons the feudal right of reverter Lit. ſect. 19. 
was turned into a reverſion in the feoffor, the law obliged the 
tenant in tail to do the ſame ſervices to the donor, which he was 
obliged to by his fuperior lord ; becauſe this was an eſtate of in- 
heritance which poſſibly might have continued for ever. 

Hence it is, that if A. ſeiſed of two acres, one holden of B. by Co. Lit. 23. 
knight's ſervice, and 12 d. rent, and the other of C. in ſocage and 
64. rent, makes a gift in tail of both acres, without any reſery- 
ation, though the donor has but one reverſion, yet the donee 
holds by two diſtin tenures and different ſervices, and purſuant 
to the tenure and the ſervices, the avo of the donor muſt be 
ſcveral; becauſe the donee mult hold wy donor held over. 

So, if there be lord, meſne and tenant, and the meſne hold Co. Lit. 23. 
by 12d. rent, and the tenant by 4 d. the tenant make a gift in 
tail without any reſervation, the donee ſhall hold by the 4 d. rent, 
becauſe his donor holdeth of the meſne by that ſervice ; and if 
the donor die without iſſue, by which the reverſion eſcheats to 
the meſne, then the donee muſt hold by 12 d. becauſe nis tenure 
is then of the meſne; and the tenant muſt hold by the ſame ſer- 
vices by which his lord holds over. | 

But the law did not make this conſtruction on leaſes for lives Co. Lit. 23. 
or years, for if the leſſor made no reſervation, the law implied 
none, except fealty, which every tenant that has any determiuate 
iatcreſt mult do; becauſe it is neceſſary there ſhould be ſome in- 
dicium of the tenure, fince all lands muſt be held of ſomebody. 

But ſince the ſtatute guia emptores terrarum, if a man makes a 2 Inſt. 30% 
feoffment in fee, or leaſe for lite, or a gift in tail, remainder over 
in fee; the feoffee ſhall hold of the ſuperior lord by the ſame ſer- 
vices which the feoffor or donor held; for by that act the tenure 
upon ſuch donations muſt be of the capital lord, and not of the 
feoffor; wherefore upon ſuch grants there can be no rent-ſervice 

B reſerved 


6 Bent. 
reſerved at this day to the feoffor, becauſe the feoffee is not 
obliged to ſwear fealty to him, inaſmuch as he is not in his 
homage, and, conſequently, not obliged to do any ſervices to him 
for lands which he holds of the capital lord, 

Lit. ſet, © Hut ſince the ſtatute, if a man makes a leaſe for life, or a gift 

214 in tail, ſaving the reverſion to himſelf, with the reſervation of 

rent or other ſervices, this is a rent-ſervice, for which the law 
gives the donor or leflor a remedy by diſtreſs, as before the ſta- 
tute ; for neither the leſſee nor donee is feoffatus within the act, 
becauſe there is a reverſion in the donor ſufficient to ſupport the 
tenure of him. 

Lit. ſet. Therefore in the caſe of a feoffment in fee, or leaſe for life, 

0 the remainder in fee; if the feoffor reſerves a rent, ſuch rent is 

Ero. Eliz, ſeck, becauſe it is unprofitable to the feoffor, he having no reme- 

556. dy for the recovery of it: the reaſon whereof is, becauſe the land 

— 134+ out of which the rent is reſerved is not held of the feoffor, and, 
conſequently, the feoffee is not obliged to the oath of fealty to 
him for lands which are held of another; and where there was 
no fealty due, there could be no ſeizure by the old law for non- 
performance of the ſervices, and, conſequently, no diſtreſs with- 
out the particular proviſion of the parties. And hence the true 
reaſon appears, why to a rent-ſervice a power of diſtraining is 
inſeparably incident by the common law, without any clauſe in 
the leaſe or proviſion of the parties, 


2. Of a Rent-Charge. 


Vide tile Where a man ſeiſed of lands grants by a deed-poll or indent- 
Annuity. ure a yearly rent, to be iſſuing out of the ſame land to another 
in fee, in tail, for life or years, with a clauſe of diſtreſs, this is 
a rent-charge, becauſe the lands are charged with a diſtreſs by the 
expreſs grant or proviſion of the parties, which otherwiſe they 
would not be. 
Lit. ſet. ' 80, if a man makes a feoffment in fee, reſerving rent, and if 
217. the rent be behind, that it ſhall be lawful for him to diſtrain, this 
| is a rent-charge, the word reſerving amounting to a grant from 
the ſcoffee. 


Lit. ſect. A rent granted for equality of partition by one coparcener to 
Gli another is a rent-charge, and diſtrainable of common right with- 
170 a. out clauſe of diſtreſs; and although there be no tenure of the 


Pond, 134 filter who grants it; for as the law for the conveniency of co- 
7 parceners allows of ſuch grants, it muſt conſequently give a re- 
So, ifarent medy to the grantee for the recovery of it. | 
be granted to a widow out cf lands, whereof ſhe is dowable. Co. Lit. 169. 


3. Of a Rent-Seck. 


— — As rent ſeck is fo called, becauſe it is unprofitable to the grantee, 
Cre. Eliz as, before ſeiſin had, he can have no remedy for recovery of it; as, 
656. where a man ſeiſed in fee grants a rent in fee for life or years, 


[To wha. Or, where a man makes a feoffment in fee or for life, remainder 
in 
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in fee, reſerving rent without any clauſe of diſtreſs, theſe are 
rents-ſeck ; for which, by the policy of the ancient law, there 
was no remedy, as there was no tenure between the grantor and 
grantee, or feoffor and feoffee, and conſequently no fealty could 
be due. | 


If a man grants a rent out of three acres, and grants over, that 
if the rent be arrear, that he ſhall diſtrain for the rent in one of 
the acres, this is one entire rent: but it cannot be a rent-charge 
for the whole, becauſe the greateſt part of the land out of which 
it iſſues is not chargeable with any diſtreſs for the recovery of it, 
and denominatio ſumenda à majori ; therefore it is taken to be a 
rent-ſeck, for which, by the words of the grant, the grantee may 
diſtrain in the third acre. For, whenever the remedy by way of 
charge for the rent is not commenſurate to the rent, the rent is 
called ſeck, and the charge is only appurtenant or appendant to 
the rent, and does not give it its denomination. And the reaſon 
is, becauſe if ſuch original grant ſhould be loſt and worn out by 
time, and a man were to preſcribe for it, if he were to give it 
the denomination of a charge, it would graſp more land than was 
originally intended to be charged; and therefore the law binds 
him down to the denomination of the rent as ſeck, and to ſet 
forth the charge as an appurtenant, that by length of time no 
more ſhould be comprehended in the charge than was originally 
intended in the grant of that charge, 

So it is, if a rent be granted to two and their heirs out of one 
acre, and that it ſhall be lawful for one of them and his heirs to 
diſtrain for it, this is a rent-ſeck, and the diſtreſs given to one is 
only an appurtenant to the rent. And this comes within the 


7 


be 


ſeck may 
diftrained 
for, Keilw. 
104. Co. 
Lit. 153. as 
n. 3. 

14th edit. 
7 Co. 24. b. 


Co. Lit. 147. 


reaſon of the former caſe, becauſe both the grantees have not a 


remedy by way of charge commenſurate to the rent granted. 
But, if he to whom the diſtreſs was not limited dies, the ſurvivor 
ſhall diſtrain, becauſe the whole rent is then in him, and the re- 
medy by diſtreſs, which was given to him and his heirs, ought in 
reaſon to be extended to the recovery of the whole eſtate given, 
and he is now in ſeiſin of the whole rent under the firſt grant. 

But, if a rent-ſeck be granted, and the grantee have ſeiſin of 
the rent given to him, as by the payment of a penny, &c. and 
afterwards the grantee be diſſeiſed of it, or be denied payment, 
which is a diſſeiſin in law, the grantee may, at common law, main- 
tain an aſſiſe for it. 

And it hath been ruled in equity, that where an annuity was 
deviſed by will to A., and the land ſubject to the annuity to B., that 
B. ſhould give ſcifin of the rent- ſeck to A. that he might have re- 
medy for the recovery of it at common law, it being the original 
3 of the gift, that the deviſee ſhould have ſome benefit 
rom it. 

So, when a bill was brought for 3 J. for a rent of 5 5. arrear 
for twelve years, the equity of the bill being that the deeds by 
which the rents were created were loſt, and conſcquently no re- 
medy for the rent at law; the court, upon the plaintiff's prov- 


Lit. ſeA, 
236. 
Cro. Jac, 
142. 


Moor, 626. 
3 Chan. Ca. 
92. 


Chan. Ca. 
zac. Cal's: 


v. Jaque- * 


ing conſtant payment till the laſt twelve years, decreed the de- 
B 


4 fendant 


8 | Bent. „ 
ſendant to pay the arrears and growing rent; for ſince by the 
payment it was evident the plaintiff had a right to the rent, and 
that he could not without his deeds. make a title at law, there- 
fore the court decreed the defendant to pay the rent, and fo ſub- 
jected his perſon, which poſſibly might not have been liable by 
the deed that created the rent. | 

And now by the 4 G. 2. cap. 28. it is enacted, “ That all per- 
cc ſons ſhall have like remedy by diſtreſs, and by impounding and 
« ſelling the ſame in caſes of rents-ſeck, rents of aſſiſe, and chief 
e rents, which have been anſwered or paid for three years with- 

„ in the ſpace of twenty years, before the firſt day of this ſeſſion 
« of parliament, or ſhall be hereafter created, as in caſe of rent 
« xeſerved on a leaſe.” . Gor 


(B) Out of what Things a Rent may iſſue. 


Co. Lit 47.2. II is laid down as a general rule, that no rent can iſſue out of 

_ any iucorporeal inheritance which lies in grant, becauſe they 
are ſuch things in their nature as a man can never recur to for a 
diſtreſs. . 3 

Cro. Jace As (a) a common was originally granted for the benefit of the 

679. beaſts of every one of the tenants, and as the right of common 

(a) So, of a 


warren Which every man has runs through the whole common, and no 

Noy, 60. particular tenant has a right to one part more than another, it 
2 ec. follows that no (6) diſtreſs can be taken thereon, nor can the re- 
, 


eary, Co. cognizors of the aſſiſe have the view of any particular part to which 


Lit. 344+ the grantee of the rent hath a right, and therefore cannot put him 
(% Though in ſeiſin of the rent by a twig or a turf. 

a rent can-„ 2 

not, for the reaſons herein mentioned, iſſue out of a common, yet by the 118. 2. c. 19. ſ. 8. it is 

enacted, that it ſhall be lawful for every landlord, bis ſteward, bailiff, receiver, or other perſon empowered 

by him, to ſeize as a diftreſs for rent any cattle or ſtock of their tenants feeding upon any common ap- 


pendant or appurtenant, or any ways belonging to any part of the premiſes demiſed, 


Bro. Aﬀiſe, So, rent cannot iſſue out of a rent, for the ſtatute of HW eftm. 2. 


pl. 2. (13 Ed. 1. flat. 1.) gives an aſſiſe in certo loco capiendo; but a rent 
cannot be put in view. | 
8 ves 3 80 it is of tithes, for a reſervation. of rent upon a leaſe of 
ro. Jace 


them is not good, becauſe there is no place upon which the dif- 
treſs can be taken, not any land to be put in view to the recog- 
nitors, or of which they may give him ſeiſin. 8 | 
Chan. Ca. But it has been decreed in <quity, that where a rent-charge o 
1. 1 201, was deviſed out of a rectory, the glebe whereof amounted 
Baton. Gilb. but to 405. per annum, that the whole rectory ſhould be liable to 
on Rents, a2. the payment of the rent; and the proprietor of the rectory was 
; deereed to pay the arrears of the rent and coſts, 

7 Co. 23. A rent cannot iſſue out of a hundred, fair, office, &&c. for thee 
_ — were inſtituted for particular purpoſes, and are for publick utility. 
Rents, 22. 90 of an advowſon, in which the patron has no intereſt but to 
appoint an able and fit perſon to the church, without making any 
profit to himſelf. 

But, 


111. 17H 


Rent. 
But, though a reverſion or remainder be incorporeal, all hon 


paſs only by grant, yet a rent reſerved upon a grant of chem is 
: for though the grantor has no remedy for them during 


che continuance of the particular eſtate, yet, ſince they relate to 


lands which were originally granted to make profit of, the judges 
have gone as far as they could to purſue the intention of ſuch 
original donations, and therefore have admitted ſuch reſervations 
to be good immediately, ſince the lands in which the grantor had 


the reverſion were originally 2 for that purpoſe, viz. to make 


profit of. And this conſtruction is the more reaſonable, becauſe 
in this caſe there is a remedy by diſtreſs for all the arrears, when 
the reverſion executes by the determination of the particular eſtate, 
whereas there is no poſſibility of ſuch remedy in the caſe of tithes, 
commons, fairs, &c. 

So, and for the ſame reaſon it is, if the lord grants his ſeignory, 
reſerving rent; for here is a proſpect, though it be diſtant, of a 
remedy by diſtreſs upon the eſcheat of the tenancy. 

So, if there be lord meſne and tenant, and the meſne make a 
gift in tail of the mefnalty, reſerving rent, this is a good reſerv- 
ation, becauſe the tenancy may eſcheat to the donee, and then 
the donor ſhall have remedy by diſtreſs for all the arrears. 

Alfo, if a leaſe be made for years of an incorporeal inheritance, 
which lies only in grant, reſerving rent, ſuch refervation is good 
to bind the leſſee by way of contract, for the non- performance of 
which the leſſor ſhall have an action of debt becauſe, if the leſſee 
undertakes to pay ſuch an annual ſum by his deed, ſuch under- 
taking gives the leſſor a right to it, and the law in all caſes gives 
remedies adequate and correſpondent to every man's right. 


7 9 ; 
10 E. 4 4. 
Bro. title 
Dittreſs, 47. 
Perk. ſect. 


2 Roll. Abr. 
446. 


Perk. ſett. 
627. Cre 
Eliz. 546. 


1 


5 Co. 3. 
Jewell's 
caſe Cro. 
Jac. 452. 
2 aund. 
303. 

Vent. 98. 
Lev. 308. 


As, when in covenant, for non-payment of rent, the plaintiff Ld. Raym. 


declared that he was ſeiſed of tithes, and by indenture demiſed 
them to the defendant, rendering rent, which he covenanted to 
pay, and for the Hon-payment thereof the plaintiff brought his 
action; the defendant having pleaded eviction, to which the plain- 
tiff demurred ; it was adjudged for the defendant ; the court hold- 
mg that this was rent, and that the eviction was a ſuſpenſion of 
it, and therefore that the plea was good. h 

If a man makes a leaſe of Blacłacre to commence in futuro, and 
of Whiteacre to begin in preſenti, rendering rent, payable at Michael- 
mas, before the commence ent of the term of Blackacre, this is a 
good reſervation immediately, for it is but one entire rent, and 
as ſuch is payable according to the reſervation. 

So it is, if a man grants a future intereſt in land, as, if it be a 
leaſe for years, to commence five years after the making of the 
leaſe, the leſſor may reſerve a rent immediately, becauſe this is a 
good contract to oblige the leſſee, and to ground an action of 


debt; and the leſſor may likewiſe have his remedy by diſtreſs for 


the arrears when the leffee comes into poſſeſſion. 

A leaſe of the veſture or herbage of land, reſerving rent, is good, 
becauſe the leſſor may come upon the land to diſtrain the lefſee's 
beaſts feeding thereon, | 

Alſo, 


77. Dalſton 
v. Reeve. 
Vide 5 G. 3. 
c. 17. 


2 Roll. Rep. 
467. Fal- 
ſtatf 's cafe, 


2 Roll. Abr. 
446. & vide 
2 Roll. Rep. 
407. 

Plow. 423. 


Co. Lit. 47. 
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| Lit. 193. 


| Rent, A 

_ Alſo, the king may reſerve rent out of an incorporeal inherit- 

ance, becauſe by his prerogative he may diſtrain in all the lands 

of his leſſee for ſuch rent; and therefore, ſince he has a remedy 

for the rent, there is no reaſon that ſuch reſervation ſhould not 
be good. : | 

But, if the king's tenant makes a leaſe of the lands not holden 


of the king, either for years or at will, the king cannot diſtrain 


ſuch lands in the hands of the under-lefſee, So, if they are ex- 
tended on an elegit, or if they be under ſequeſtration ; but in this 
laſt caſe, upon application to the court of Chancery, liberty will 
be given to diſtrain without incurring any contempt of that court. 


(C) Upon what Conveyance a Rent-Service may be 
reſerved. 


H ERE it may be laid down as a rule, that a rent-ſervice may 

be reſerved upon every conveyance that paſſes any eſtate to 
the tenant, or enlarges an eſtate already in him; for the rent be- 
ing an annual return by way of retribution for ſomething given, 
it follows, that where no eſtate paſſes by the conveyance, there 
ought to be no retribution or return, Beſides, the thing given 
was anciently in nature of a pledge for the rent, and therefore 
ought to be ſuch that the giver might formerly have reveſted him- 


ſelf in, and now may have recourſe to for a diſtreſs upon non- 
payment of the rent. Hence therefore it is, that if the diſſeiſee 


releaſes all his right to the diſſeiſor, reſerving rent, the reſervation 
is void. | 

So it is, if there be lord and tenant, and the tenant hold of 
his lord by fealty and 20 3. rent, and the lord releaſe to his tenant, 
or confirm his eſtate in the tenancy, yielding to him a hawk or 
roſe yearly, this new reſervation is void, becauſe there is no eſtate 
given to the tenant, for which he ſhould make that new return 
of ſervice to his lord. But the lord upon ſuch releaſe or confirm- 
ation may confirm the tenant's eſtate to hold by leſs ſervices, as 
in this caſe by fealty and 5 s. rent, becauſe, by the ſame reaſon 
that he may releaſe his ſeignory, he may likewiſe abridge himſelf 
of part of it. 

If there be tenant for life, and he in reverſion releaſe to him in 
tail, reſerving rent, the reſervation is good, becauſe the tenant's 
eſtate is enlarged by the releaſe, and therefore the rent reſeryed 
ought to be paid in return for the inheritance given, and the leſſor 
has immediate remedy by diſtreſs for recovery of it. So, upon a 
ſurrender by deed, rent may be reſerved, 

So, if the lord of a manor, by indenture at common law, re- 
leaſes to his copyholder in fee, to him and his heirs, or confirms 
ſuch lands to his copyholder and his heirs, reſerving a rent, this 
reſervation is good, becauſe the releaſe or confirmation enure by 
way of mitter le ry to paſs an eſtate at common law to him, 
where before he had but a copyhold or cuſtomary eſtate at will. 
But upon a releaſe or confirmation, which enures by way of mitter 
be dreit, no rent can be reſerved ; and in the other caſe, though the 

| reſervation, 


1 5 ö 
... 
reſetvation, be it by indenture or deed-poll, be good, yet, without 


clauſe of diſtreſs, it is only a rent · ſeck. | 
So, upon a releaſe that enures by way of mitter le eflate, as when Co. Lit. 193. 


one joint-tenant releaſes to another, a rent may be reſerved. But 
quere, if ſuch releaſe carries the fee- ſimple, whether fuch rent be 
a rent-ſervice, inaſmuch as the releaſee being in from the firſt 
feoffor, there can be no tenure of the releaſor and conſequently 
the rent muſt be ſeck, unleſs there be a clauſe of diſtreſs in the 
deed of releaſe; for ſo it is in the caſe of a feoffment in fee ſince 
the ſtatute quia emptores terrarum, as is before obſerved. 

At common law no rent could have been reſerved upon a bar- 
gain and ſale, becauſe only a uſe paſſed, which was not any eſtate 
to which the bargainor could have recourſe for a diſtreſs ; but now 
by the ſtatute 27 H. 8. c. 10. the poſſeſſion is executed to the uſe, 
and therefore the bargainor may now have recourſe to the land for 
a diſtreſs, > | | 

There can be no rent reſerved upon any conveyance, that enures 
by way of extinguiſhment of the eſtate of the grantor, becauſe in 
ſuch caſe there is no reverſion left in him to create a tenure ; and 
therefore, if a leſſee ſurrenders his eſtate, reſerving a rent, the re- 
ſervation is not good. But this caſe put by Ralle muſt, it ſeems, 
be underitood of a leaſe for life; for ſuch a reſervation may be 
good by way of contract, upon a ſurrender of a leaſe for years; 
for when the leflor takes an aſſignn ent or ſurrender of the leſſee's 
term, he agrees to take it under ſuch a yearly rent; and ſuch agree- 
ment or contract is a good foundation for an action of debt, if it 
be not performed, whether the agreement be by deed or parol. 


go, if a rent be reſerved upon a feoffment in fee, though the 
feoffor hath no reverſion, yet this is a rent, and recoverable by the 
name of rent upon the contract. 

[A rent cannot be reſerved on a fine ſur cognizance de droit come 
ceo, or on any other fine which is executed: but, if an eſtate for life 
only be conveyed by the fine, the cogniſor may reſerve a rent with 
a clauſe of diſtreſs.] 


(D) By what Words a Rent may be reſerved or 


created, 


A Rent-ſervice being ſomething in retribution for the land that 
paſſes, it muſt be reſerved by ſuch words as imply a return of 
ſomething that was not in the grantor before, in lieu of the land 
given; and therefore reddendo, reſervando, ſolvendo, faciendo, inve- 
— and ſuch like, are proper words by which a rent may be re- 
erved. | | 

But, if a man makes a leaſe of lands, except 12d. or preter 1 2d. 
rent, theſe are no good reſervations, becauſe theſe words are 
only proper to reſerve to the leſſor part of ſomething in being, 

which would otherwiſe paſs by the leaſe. : a 
0 
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Perk. ſect. 
639. 
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Bent. 


2 Roll. Abr · So it is, if a man makes a leaſe, ſalvs or ſaving 205. rent, this is 


449- | 


no good reſeryation, becauſe there can be no ſaving of any thing 
not in being; conſequently, a rent- ſervice being a return of ſome. 


thing not in the leſſor, in lieu of the land given, cannot be re- 


2 Roll, Abr. 
449+ 


Moor, 459- 
Cro. Eliz. 
486. Har- 
rington v. 
Wite. 


Po v. 131. 
Cro. Car. 
207. 
Roll. Rep. 
80. Cro. 
Jac. 298. 
2 Bulſt 281. 
Jon- 231. 
ardr. 325. 
Co. Lit. 47. 
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34th edit. 


ſerved by words, that, in their moſt extended ſignification, can only 
preſerve ſomething already in e. 

But, if there be lord and tenant by knight's ſervice, and the 
tenant make a gift in tail, to hold by a penny, ſalvo forinſeco ſervitin, 
that 1s, ſaving to the tenant ſuch ſervice by which he held the land 
of his lord; this is good to make the donee hold by knight's ſer- 
vice ; for though the tenant had not that ſervice in himſelf, before 
the gift, yet it was a ſervice in being, for the tenant was obliged to 
do it to his lord; and therefore it is but reaſonable that he might 
ſave that ſervice to himſelf which he was at the time of the gift 
obliged to perform to another. 

So it is, if there be lord, meſne, and tenant, and the meſne hold 
by knight's ſervice, and the tenant by ſocage; if the tenant make 
a gift in tail reſerving rent, and ſaving the knight's ſervice. the 
donee in this caſe likewiſe ſhall hold by knight's ſervice z becauſe 
this ſervice was in being and chargeable upon the land at the time 
of the gift, though the tenant was not obliged to it himſelf, and 
therefore may be reaſonably ſaved to him who parts with the land 
upon which it was before chargeable : and the rather, becauſe 
ſuch conſtruction is moſt beneficial to the publick, and the donee 
not injured ; becauſe he willingly takes it under ſuch charge. 

By articles of agreement indented between 4. and B. it is co- 
venanted and agreed, that a doth let Blackacre to B. for five years 
from Micbaelmas following; provided always, that B. ſhall pay at 
Alichaelmas and Lady-day 1ol. by even portions yearly, This pre- 
viſo is a good reſervation of the rent; for as the words amounted 
to an immediate demiſe of the lands; fo the rent, which is but a 
retribution for the land, ought to be paid immediately; and it can» 
not be conſtrued to be a ſum in groſs, becauſe by the words of the 
articles (which being indented are the words of both the parties) 
it is to be paid yearly. 

If lands be leaſed to 4. and he covenant and grant to render 
and pay for the ſaid lands every year, during the ſaid term, to the 
leflor, his heirs and aſſigns, 10/.; this amounts to a reſervation. 50 
it is, if the leſſor covenant that the leſſee ſhall hold and enjoy the 
land, and the leſſee in conſideratione premiſſorum covenant to pay to 
the leſſor, his heirs and aſſigns, an annual rent of 10. during the 
term : for here the rent is plainly given as a retribution for the 
land which the leſſee holds; and this being by indenture, the words 
are looked upon to be ſpoken by both parties, and theſe may rea- 


ſonably be conſtrued, that the leflor, in conſideration of the land 


demiſed, reſerves the rent agreed on by way of retribution or re- 
turn: and therefore it has been adjudged, that ſuch rent goes with 
the reverſion to the heir; and the executor of the leſſor ſhall never 


recover it by way of covenant, 


(E) How 


Bent. 


(E) How ſeveral Rents may be reſerved in the ſame 
Deed. 


2 the difference is to be obſerved between a rent reſerved 
entire in the reddendum, upon a demiſe of ſeveral things in the 
ſame leaſe (for there, though the rent be after apportioned to the 
particular parcels leaſed, yet the reſervation ſhall be taken as one 
and entire); and where the rent is not at firſt reſerved entire, but 
upon the reſervation is ſeveral and apportioned to the ſeveral things 
demiſed. For inſtance, if a leaſe be made of ſeveral houſes, ren- 
dering the annual rent of 5/. at the two uſual feaſts, viz. for one 
houſe 3/. for another 105. and for the reſt of the houſes the reſidue 
of the ſaid rent of 5/. with a clauſe of re-entry into all the houſes 
for non-payment of any parcel of the rent; this is but one re- 
ſervation of one entire rent; becauſe all the houſes were leaſed, 


and the 5/. was reſerved as one entire rent for them all, and the 


Hob. 172. 
5 Co. 54. 
Moor, 51. 


199. 
Knight's 


caſe. Gilb, - 


on Rents, 34. 


viz. after does not alter the nature of the reſervation, but only de- 


clares the value of each houſe. 

But, if the leaſe had been of three houſes, rendering for one 
houſe 3/. for another 205. and for the third 20s. with a condition 
to re-enter in all for the non-payment of any parcel, theſe are 
three ſeveral reſervations, and in the nature of three diſtinct de- 
miſes, for which the avowries mult likewiſe be ſeveral ; for each 
houſe in this caſe is only chargeable with its own rent, the entire 
ſum not not being at firſt reſerved out of all the houſes demiſed, 
and afterwards apportioned to the ſeveral houſes, according to their 
reſpective value, as in the former caſes; but the particular ſums 
are at firſt reſerved out of the ſeveral houſes; and therefore the 
non-payment of the rent of one houſe can be no cauſe of entr 
into another. | 

So, if the lord had reſerved out of one houſe 3/. during five 
years, and 20. out of another houſe during ten years; and 20s. 
out of the third houſe to commence ten years aſter, theſe are diſ- 
tin reſervations and ſeveral demiſes; and each houſe is ſubject 
to a diſtreſs but for its own rent. 

Tenant in tail demiſed the ſite and demeſnes of a manor which 
had accuſtomarily been let, and alſo all the manor, and all lands and 
tenements belonging to it; habendum the ſaid fite and demeſnes, 
and alſo the ſaid manor and premiſes for twenty-one years; yield- 
ing and paying for the ſaid ſite and demeſnes 10s. and yielding for 
the ſaid manor and premiſes 20s. This was adjudged a good 
leaſe for the fite and demeſnes which had been accuſtomarily let ; 
but for the other parts of the manor not uſually let the leaſe was 
void ®; and the whole leaſe was not held to be void, becauſe that 
theſe were ſeveral reſervations, and ſo in nature of ſeveral leaſes. 

If a leaſe be made of two manors, habendum one manor for 
20. and the other manor for 10s. theſe are ſeveral reſervations, 
and each manor is charged with its reſpeQive rent. 


A. made 
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14 Rent. 


10 Co. robe A. made 4 leaſe of a cellar for a year, and if at the end of the 

Humphrey YEar the parties ſhould agree that the demiſe ſhould continue, then 

Lofield's to have and to hold the ſame for three years, reddends inde annu. 

cal. atim durante dicto termino 40r. this is one entire reſervation. as well 

| for the firſt year as for the three years; for the words dio termin 
extend to both terms indifferently. 

Moor, 2. And as there may be ſeveral reſervations in the ſame leaſe by 
the words of the parties, ſo there may be by act of law as, 
where a leaſe for life is-made to an abbot or biſhop in their pub- 
lick capacities, and to J. S. reſerving a rent, the leflees are not 
joint tenants but tenants in common; and therefore the reſervation 
of the rent muſt be ſeveral, and the reverſion, to wh.ch the rent 
is incident, muſt follow the nature of the particular eſtates on 
which it depends, and therefore muſt be ſeveral too. 

Lit. ſect. So it is, if there be two tenants in common, and they make a 

rot leaſe for life, rendering rent, this reſervation though made by joint 

Moor, 202, Words, ſhall follow the nature of the reverſion, which is ſeveral in 
the leſſors, and therefore they ſhall be put to their ſeveral aſſiſes 
if they be diſſeiſed, as if there had been diſtinct reſervations, 
But, if the reſcrvation had been of a horſe or hawk, which is not 
in its nature ſeverable, then for the neceſſity of the caſe the law 
admits them to join in one aſſiſe. 


5 (F) Of the Days of Payment. 


Gilb. on TEX are either by the particular appointment of the parties 
2 — = in the deed, or by appointment of law in default thereof. 
Co. Lit. 217. And here it is regularly true, that the law will never controul the 
Plow. 171. expreſs appointment of the parties, where ſuch appointment will an- 
3 ſwer their intention; but, though there be particular days mention- 
ed in the deed for the payment of the rent, yet, if the manner of 
ſuch appointment will not fully anſwer the deſign of the con- 
tract, the law in ſuch caſe will alter or tranſpoſe the words of the 
deed; becauſe it is the great end of the law to execute all con- 
tracts, however unwarily or inartiſicially framed, according to the 
purport and true intention of the parties upon the whole deed. 
Thus for inſtance, If 4. makes a leaſe to B. the 6th of Auguſt, 
rendering yearly the rent of 40. at the two feaſts of the year, 
viz. at Lady-day and MMichaelmas, by equal portions; though in 
this caſe by the appointment of the parties Lady. day be the firſt 
term mentioned, yet the firſt payment ſhall be made at Michael- 
mas enſuing the date of the leaſe ; for without ſuch (a) tranſpoſi- 
(a) That the tion the intention of the parties could never be fulfilled ; becauſe 
pro wo the rent is reſerved annually, and the leſſor would loſe the profits 
payments. Of one half-year, if the rent was not payable at the firſt Michaek 
2 Roll. Rep. mas; for then the leflee mult enjoy the land from the date of the 
1 5 11. leaſe to the firſt Michaelmas, without paying any thing; and ſo 
3 Buit.328. likewife from the laſt Lady-day of the term to the expiration of 
2 Jon. 109. it ; becauſe though the leaſe ended in Auguſt, yet the payment 


was not to be made till Michaclmas, before which the leaſe expires. 


Rent. 
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If a man makes a leaſe the firſt day of May, reſerving rent 2 Roll. Abr. 
ayable quarterly; this ſhall be intended quarterly from the making Hd. on 
of the leaſe, for if the beginning of the quarter ſhould be con- Reats, 50. 


ſtrued to be any other day than the date of the leaſe, the leſſor 
would loſe the profits of his land for ſome time, and, conſequent- 
ly, not have a quarterly payment during the continuance of the 
leaſe ; [or the leſſee would be obliged to pay a quarter's rent be- 
fore he had received a quarter's profits of the lands. 

If a leaſe be made for years, provided that the leſſee ſhall 
pay for it at Michaelmas and Lady-day 101. by even portions 
during the term ; though this rent be not made payable yearly, 

et the law conſtrues it to be ſo, becauſe it is payable at the two 
feaſts during the term; and then, conſequently, it muſt be paid 
yearly, becauſe, if there be an omiſſion of the payments any one 
year during the leaſe, it is not paid at the two feaſts during the term. 

If a leaſe for years be made, -rendering rent at the four 
feaſts, without ſaying yearly, yet this ſhall be conſtrued to be yearly 
during the term. 

So, if the rent had been payable yearly, without ſaying during 
the term, yet the payment muſt be made every year during the con- 
tinuance of the leaſe. 

A leaſe reſerving rent pro quolibet anno is all one as if it had 
been made payable annually, and then it is to be paid at the end of 
every year. 

A (a) rent generally reſerved is payable at the end of the year, 
but, (ö) if rent be reſerved annuatim durante termino predifto, the 
firſt payment to begin two years after, this contreuls the words of 
reſervation. So (c), if a rent is made payable yearly, during the 
time the leſſee ſhall enjoy the land, the leſſor cannot demand this 
rent half-yearly, but mult wait to the end of the year. 

If a man grants a rent of 10/. to another, payable at the two uſual 
feaſts of the year, this ſhall be intended by equal portions, though 
it be not ſo mentioned in the deed ;. becauſe where there are two 
ſeveral days appointed for the payment, it is the moſt equal con- 
ſtruction that a moiety of the rent ſhall be paid at each day. 

And if a leaſe be made, rendering rent at the two uſual feaſts 
in the year, without ſpecifying what feaſts in certain, the law con- 
ſtrues ſuch payments to be at Michaelmas and Lady-day ; becauſe 
theſe are the uſual days appointed in contracts of this nature for 
fuch payments. 

Leſſee for life made a leaſe for twenty years if he ſo long lived, 
reſerving yearly; during the term, 100/. at Michaelmas and Lady-da 
by equal portions, or within thirteen weeks after every of the ſaid 
feaſts. If the leſſor dies after Michaelmas and within the thirteen 


weeks, there is no rent due for the laſt half-year; becauſe the 


leflee has election in this caſe either to pay the rent at Michaelmas, 
or at any time during the thirteen weeks; and if it be not paid at 
Michaelmaz, it is then the ſame as if the rent had been made pay- 
able thirteen weeks after Michaela only; and, conſequently, the 
leſſor dying, and the leaſe thereby determining before the rent 
became due, the leſſee ſhall not be obliged to make any return or 

retri- 
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At the retribution for a thing he has not enjoyed to the day he was to 


rug g make the retribution®. t 
a proportionable part of the rent ſhall be paid to the executors. 72 C. 2. ©, 19. 615. q 
Cro. Jac. Hut, if tenant in fee makes a leaſe for years to begin at Mi. (s 
227. 233- chaelmas, rendering 100. per annum at Michaelmas and Lady-day, or fo 
NERD within ten days after every feaſt ; it ſeems, by the better opinion, | 
Oe. that the rent is due the laſt Michaelmat-day of the term, without th 
2 Brownl. any regard to the ten days; for the reſervation being annually at pa 
9, the two feaſts, or within ten days, it ſhall be conſtrued at the end wi 
Barwick of every ten days during the term, as moſt agreeable to the deſign fir 
v. Foſter. of the contract; and therefore the law rejects the ten days after & 

the laſt feaſt, becauſe the term ending at Michaelmas, there can- for 
not be ten days after it during the term for payment of the rent, WI 
And this conſtruction is the more reaſonable, becauſe to give the ye: 
leſſee his election to make the laſt payment either at Michaelmas cor 
or within the ten days, as in the former caſe, were to put it in his adr 
power to avoid the payment of the laſt half-year's rent; for if it mit 
were conſtrued not to be due till the end of the ten days, the leſſor the 
could neyer oblige him to pay it, becauſe then the term would be cor 
ended before the rent became due; but the addition of the ten the 
days was only to enlarge the time of payment, not to prevent mu 


the payment, or to remit any part of the rents. 
M.27Car.z. Debt upon an obligation, condition that whereas the plaintiff N 
in B. R. had demiſed to the defendant all the tithes of V., which if the 


— defendant ſhall peaceably enjoy from 20 February 1661, wſque or 
3 Keb. 334. until Michae/mas 1668, the ſaid defendant paying every half. H 
. ear the ſum of 30 J. viz. on the 29th day of September and * 
dy-day, or twenty-one days after each feaſt during the term, * . 
that then, Cc. and breach was aſſigned in non-payment of the fra 
rent at Michaelmas 1668, to which the defendant demurs, be- thin 
cauſe the enjoyment being to be zue or until Michaelmas ad 
1668, this excludes Michaelmas-day; and fo the term is end- br”. 
ed before Michae/mas 1668, and then no rent can be due at * 
Michaelmas. But the court were clearly of opinion, that Michael. fore 
mas-day in this caſe was to be taken incluſively; and Hale cited thar 
the Earl of Nerthumberland's caſe, who declared on a demiſe at Pp 
will, rendering rent at Michaelmas and Lady-day, and declared 155 
that the defendant enjoyed the land ue feflum Sancti Michaelis, hos 
and demanded rent due at Aichaelmas ; and there it was moved ther 
that u/que feflum excludes the feaſt; and therefore the will being Lin 
determined before the feaſt, the rent was not due: but it was there 8 
ruled that v/que included the day. And they ſaid, that agreements houf 
were not to have ſuch conſtructions as pleadings, but to be taken the 
according to the intent of the parties, and being u/que ſuch a day, ales 
the day ought to be commenced before the time 1s come. And 4 
they agreed that the reſervation during the term goes to both feaſts, If 
viz. 20 February 1661, and Michaelmas 1668, and that the word to C 
uſque ſhall be taken incluſively; for without ſuch conſtruction no that 
rent would be then due, becauſe the term would be ended before no 


211 


(a) 3 Leon. AMichaelmas ; and they relied upon the caſe in (a) Leon, and ol; 
. | 8 though * 


8 to 
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though there be election given to pay on the ſaid days, of twen- 
ty-one days after, yet this is not material when the laſt feaſt () ro. Elia. 
comes, for then it was abſolutely due on that day; and though 77: 


Yelv. 74. 
(a) Cro. Eliz. and Yelv. ſeem contrary, yet they were not regarded; Umble v. 
for otherwiſe the leſſor would loſe the la 33 bo — 


In debt for rent the plaintiff declared on a demiſe; bearing date 2 Ld. Raym. 

the 25 Aug. 11 V. 3. for ſeven years from the 24 June before, 2 uf. 

aying quarterly at the f i * 3 
paying q y our moſt uſual feaſts in the year, or pl. 7. 
within twenty-one days after each of the ſaid feaſts, 3/. 10s.; the 7 Mod. 96. 
firſt payment to be made at Michaelmas next enſuing the demiſe, Tom 
Sc., and further declared that 14/. of the faid rent was in arrear 3 
for one year ended the 24 December, 13 W. 3. ; for which, Wc. to 
which the defendant demurred ; and it was objected, that the 
year did not end the 24 December, but at St. Thomas's day, ac- 
cording to the reddendum, which is 21 December ; which the court 
admitted, and held, that where ſpecial days of payment are li- 
mited by the reddendum, the rent muſt be computed according to 
the reddendum, and not according to the habendum ; and that the 
computation of the rent, according to the habendum, is only when 
the aq is general, vis, yielding and paying quarterly ſo 
much rent, | 


(G) To whom Rents may be reſerved or granted. 


ER Littleton's text is to be laid down as a ſure rule, that no Gib. on 
rent (which is properly ſaid a rent) may be reſerved upon e - 
any feoffment, gift, or leaſe, but only to the feoffor, donor, leſſor, 2 
or to their heirs, and in no manner may it be reſerved to any Li. 47. * 
ſtranger. And the reaſon of the rule is, becauſe the rent is ſome- 743 * 
thing paid by way of retribution for the land, and therefore can 
only be made to him from whom the land paſſes. Beſides, the 
reſervation to a ſtranger was prohibited to avoid the danger of 
maintenance; for if that was allowable, perſons might make re- 
ſervations to powerful men, who might extort more from the tenant 
than was originally contracted for. | | 
Hence it 1s, that the king has been excepted out of the rule, Mod 162. 
and allowed to make the reſervation of the rent to a ſtranger, Oe, Hit. 143. 
becauſe there could be no danger of maintenance in this caſe, 3 _ 
there being no perſon ſo great and powerful in the kingdom as the 
ling 3 who parted with the land. | 
ut, where the king made a leaſe of a houſe belonging to his 1a. 
houſekeeper of Whitehall, reſerving a rent to the houſckee er for 36. Iſs 
the time being; though in this caſe it was admitted that the king 
might reſerve rent to a ſtranger, yet it being here made to an 
officer who was removeable at will, the reſervation was held ill. 
If A. enfeoff B. upon condition that B. and his heirs ſhall render Lit. ſect. 
to C. and his heirs a yearly rent of 10 u, and if he fail of payment, 345: 
that it ſhall be lawful for A. and his heirs to re-enter; this is not in 
nature of any ſort of rent, but a ſum in groſs, which the feoffee is 
obliged to pay, to prevent the re-entry of the feoffor; for at common 
o. VI, C law, 
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18 | g Bent. 
law, before the ſtatute of quia emptoret, it could not be good as a 
rent-ſervice; becauſe nothing paſſed from C. for which a retribution 
x ought to be made; nor can it be good by way of rent-charge, be- 
- - cauſe C. hath no remedy given him by the deed to charge the 

land with it, or otherwiſe to recover it; nor is it a rent-ſeck, be- 


cauſe though it ſhould be once paid to C. and he thereby have ſeiſin 


of it, yet he ſhall never have an aſſiſe for the recovery of it, be- 
cauſe the penalty by the deed is a re«emiry to H. and his heirs, 

2 which for ever determines it. 0 
co. Lit. 13. But, if 4. and C. in this caſe had joined in a feoffment of the 


land by deed, reſerving rent to them both and to their heirs, 


and the feoffee had granted that it ſhould be lawful for them and 
their heirs to diſtrain for the rent, this had been a good grant 
of a rent-charge to them both, becauſe C. being party to the 
deed has a remedy by diſtreſs for the recovery of it; and when 
the feoffee empowers C. to diſtrain on the land, ſuch grant al- 
ways ſuppoſes that the diſireſs, which is in nature of a pledge, 
ſhall remain in the perſon's hands to whom it is given, till it be 
redeemed by the payment of the ng for which it was originally 


* 


taken. 
Cro, Car, But, where the huſband, poſſeſſed of a term for years in his 
ng 303. Own right, joins with his wife in an aſſignment of the term, re- 


2 Roll. Abr. ſerving rent to him and his wife, and the ſurvivor of them, if 

450. Bland they ſhall ſo long live; and if the rent be arrear, that it ſhall be 

v. loman. awful for them and the ſurvivor of them, and for the aſſigns of 

360. the ſurvivor, to re-enter, but the wife neither ſealed nor delivered 

| the deed; this rent determined by the death of the huſband, for it 
could be no good reſervation to the wife, becauſe ſhe had no in- 
tereſt in the land to part with, and therefore could have no rent- 
ſervice reſerved to her by way of retribution for a thing ſhe never 
had in her to part with; nor can this amount to a grant of a 
rent-charge to her, as in the ſormer caſe of the feoſſment it did 
to'C., becauſe here the wife, having never ſealed and delivered the 
deed, could be no party to it; and there does not appear to have 
been any clauſe of diſtrefs limited to the wife by this deed, as 
there was to C. by the deed of feolfment, and conſequently it 
could not be good as a charge upon the land. Nor is it good as a 
rent-ſeck in her, becauſe iſſuing out of the term for years it muſt, 
in its nature, be a chattel intereſt, for which no aſſiſe lies, which 
is the only remedy after ſeiſin for the recovery of the rent-ſeck. 
Nor could the executor of the huſband be entitled to the rent, 

though it was limited to them and the ſuryivor of them, and the 
aſhgns of the ſurvivor, during the term, becauſe the reſervation to 
the wife was evidently intended to create an intereſt and right in 
her to the rent, and therefore ſhall not be taken as words of limit- 
ation againſt the original deſign of them, 

Tf a man makes a leaſe for years, reſerving rent to his heirs, or 
ea Abr- makes a leaſe to commence after his own death, reſerving rent, 
jet. 346. this is a rent-ſervice ariſing in the heir, not by way of new pur- 
& wide Co. chaſe of ſuch rent, but as incident to the reverſion deſcending 
Lite 99+ to the heir, and therefore may be releaſed by the anceſtor * 


cannc 
hon, 


Rent, - | 3 

his life, which it could not be if it were à new purchaſe in the Hard. 90. 
heir. And ſo it is, if the rent were reſerved upon a leaſe for life 93* 
or gift in tail. The reaſon is, becauſe the reverſion deſcends from 
the anceſtor to ſuch heir, and the rent- ſervice is incident to ſuch 
reverſion, and this may as well be as a man that hath an eſtate in 
land may grant ſuch original charges. | 

But, if the reſervation had been made to his ſon, though he Hob. 120. 
happened afterwards to be heir, ſuch reſervation is void; for it — 
cannot be good by way of rent-ſervice, becaufe the ſon has not 2 Roll. Abr. 
the reverſion to which the rent is incident at the time of the leaſe 447: 
made; and if the ſon dies before the rent commences, it may san 
to a different perſon than the reverſion, which belongs to the heir 
of the father; and ſuch reſervation cannot be good by way of 
new grant, becauſe the word reſervation will not import a new 
grant, unleſs it be made to the perſon from whom ſuch intereſt 
moves. | 

If an original grant be made of a rent, to commence after the Bro. title 
death of J. S., this is good; for this is not like the caſe of lands, - _ 
where the livery muſt carry the freehold immediately, and where plow. 156. 
the abeyance or want of diſtinguiſhing where the freehold. is, may Palm. 29. 
be of prejudice to the rights of others; for if the freehold was . 204. 
to be granted in futuro, a man that had brought his precipe againſt 
the grantor, after he had proceeded in it a conliderable time, 
might have his writ abated by the freehold's veſting in a ſtranger, 
by reaſon of a conveyance made by the grantor before the writ 
brought; but the grant of a rent de novo is not attended with this 
inconvenience, for no man can have a precedent right to a thing 


| which is 2 created by the grant itſelf. Yet gquære at what 


diſtance of time ſuch charges may be allowed to commence, whe- 
ther it muſt not be after the lives of the perſons in eſe, for if 
they be indefinite, they ſeem to tend to a perpetuity ? . 

But a rent in eſſe, or already created, cannot be granted to com- Bro. title 
mence after the death of J. S., becauſe to ſuch rents there may — 
be precedent titles, and therefore ſuch grants are not good; for 
ſuch freeholds, by thus being ſplit and ſevered, do hide the perſon 
in whom the right is, and therefore the party that has right will 
not be able to diſcern againſt whom to bring his præcipe for the 
recovery of it. 

If A. covenants and grants with B. that he ſhall have and en- Cro. Car. 
joy Blackacre for fix years, and B. covenants to pay A., his heirs, A WO 
executors, and adminiſtrators, an annual rent during the term; wy 
this, being a good reſervation of a rent, ſhall, upon the death of 
A., be paid to his heir who has the reverſion, as a retribution for 
the profits of the land which he cannot enjoy during the term ; 
and the executors of A. ſhall never have any thing by virtue of 
the covenant, though it is in expreſs words granted to A. and 
his executors, | 

So, if A. makes a leaſe, reſerving rent to him and his executors Co. Lit. 47. 
and aſſigns, and dies, this rent is determined, for the executors Roll. Abr. 
cannot have it for the former reaſon, being ſtrangers to the rever- 
hon, which is an inheritance ; and therefore, being never to "_ 

C 2 e 


20 


Mo. 51. 
Eyre's caſe. 
Dyer, 221» 


2 Roll. Abr. 


Vent. 161. 


Rent. 


che profits of the land after the expiration of the term, ean never 


have a right to a retribution or compenſation for them. 

If a biſhop leaſes for years, reſerving rent, proviſo quod tempore 
vacationis dicti epiſcopatus redditus predift. ſecundum ratam temporis 
folvetur capitulo eccigſiæ cathedralis dicti epiſcopatits, with a clauſe of 
re-entry to the ſucceſſor for non-payment of rent to the chapter, 
this is a void proviſo; for the chapter being never to come into 
the ſucceſſion of the land belonging to the ſee, can have no right 
to a return of ſervice from the leſſee. | | 

If there be two joint-tenants, and they make a leaſe; by parol or 
deed-poll, feſerving rent to one only, yet it ſhall enure to both; 
but, if the leaſe had been by deed indented, the reſervation ſhould 
hare been good to him only to whom it was made, and the other 
ſhould have taken nothing. The reaſon of the difference 1s this ; 
where the leaſe is by deed-poll or parol, the rent ſhall follow the 
reverſion, which is jointly in both leſſors; and the rather, becauſe 


the rent. being ſomething in retribution for the land given, the 


Co. Lit. 47. 


4. 

2 Rol. Abr. 

289. 450. 

Dyer, 45. 
95 


12 Co. 38. 
Latch, 274+ 
Co, Lit. 47» 


joint-tenant to whom it is reſerved ought to be ſeiſed of it in the 


ſame manner he was of the land demiſed, which was equally for 
the benefit of his companion as himſelf; but, where the leaſe is 
by deed indented, they are eſtopped to elaim the rent in any other 
manner than it is reſerved by the deed, becauſe the indenture is 


the deed of each party, and no man ſhall be allowed to recede 


from or vary his own ſolemn act. 


(H) Of the Continuance of the Rent, and to whom 
to be paid; and herein, of the diſtin Intereſts 
of the Heir and Executor of the Leſſor. | 


ERE; firſt, is obſervable the difference between a general 
reſervation, without mentioning any perſon in certain to 
whom the rent ſhall be paid, and a particular reſ-rvation to the 


leſſor without mentioning any other perſon to whom is ſhall be 


paid. For where the reſervation is general, the rent ſhall be 
carried over to the perſon who ſhould have ſucceeded to the eſtate, 
if no leaſe had been made; but, where the reſervation is parti- 
cular, as to the leflor, without going further, there, the rent ſhall 
determine with his death, though the leaſe, upon which it is re- 
ſerved, be ſtill continuing: as, if A. makes a leaſe for years, re- 
ſerving a certain rent, without ſaying to the leſſor or his heirs, yet 
this general refervation ſhall carry the rent not only to the leſſor, 
but even to his heirs that ſucceed in the reverſion, becauſe the 
rent is reſerved as a retribution or compenſation for the land de- 
miſed, and therefore ought, from the nature of the contract, to 
be of equal duration with the demiſe. But, if A. had made a 
leaſe, reſerving a certain rent to himſelf, he has thereby deter- 
mined how long the reſervation ſhall continue, and therefore it 
ſhall never be carried further than the period of time the leſſor 
himſelf has fixed it. | 

So, if a leaſe had been made by A., yielding and paying to 


him and his aſſigns yearly the rent of 105.3 this rent ſhall like- 


wiſe 


Vent. 


\ - 
4 


wiſe determine by his death, and his heirs ſhall never have it, be- Cro. Car. 
cauſe there are no words to carry it to the heir who is to have the nt 163. 
reverſion ; and the leſſor having expreſsly limited it to himſelf, has 2 Lev. 13. 

thereby determined it to his own life, for his aſſigns cannot have Mod. 216. 


it longer than the leſſor himſelf ſhould have had it; and theſe 
words, his aſſigns, cannot enlarge the reſervation; for if he had 
aſſigned over the reverſion, the rent by his own death had deter- 
mined ; ſecùt, if he had referved it, during the term. | 


So, if the reſervation had been made to the leſſor and his 2 Rol. Abr. 
executors, or to him, his executors and aſſigns; in theſe caſes, the u. 47 


rent determines with the life of the leſſor, becauſe the executor 
cannot take the rent ; for that if it be continued beyond the life of 
the leflor, it mult be carried over to him who is to ſucceed in the 


eſtate, and that is the heir at law; but the heir cannot take in theſe 


caſes, becauſe there are no words in the deed to carry it to him. 


If A. makes a leaſe, reſerving rent to him or his heirs, this is Co. Lit. 214. 


a good reſervation during the life of A., but void as to his heirs, 
becauſe the reſervation being to him or his heirs in the disjunctive, 
both cannot take it; and the word heirs cannot be words of limit- 
ation, becauſe, if they are to take at all they muſt take origin- 
ally ; for if the rent veſts in the leſſor, it cannot afterwards go to 
the heirs, for that would he contrary to the words of the reſery- 
ation, which limited the rent either to the leſſor or his heirs, but 
not to both of them, 
But it hath been adjudged, that where an abbot made a leaſe, 
rendering rent to him or his ſucceſſor during the term, that this 
reſervation was good to the ſucceſſor after the death of the leſſor, 
becauſe here the rent. by expreſs words is made payable during 
the continuance of the term, and therefore as an incident to the re- 
verfion muſt go in ſucceſſion with the inheritance ; and there- 


fore the ſucceſſor of the abbot or aſſignee of the reverſion muſt 


neceſſarily have it; for the rent being but a retribution for the 
land, none can have a right to it but thoſe who would have ſuc- 
ceeded in the eſtate, if the land for which the retribution is given 
had never been leaſed. | | 

If tenant in ſpecial tail leaſes for years, reſerving rent to him, 
his heirs and aſſigns, this rent ſhall go with the reverſion to the 
ſpecial heir in tail, though it be reſerved to the heirs generally ; 
for the word heir ſhall be taken in that ſenſe that will beſt anſwer 


+ Co. 112. 


Vent. 163. 


Lic 111. 
allory's 
caſe, Cro. 
Eliz. 80 Jo 
832. Vent. 
146. 163. 


Hard. 89. 
Vent. 163. 


the nature of the contract, which is, that thoſe who would have 


ſucceeded in the eſtate, if the leaſe had never been made, ſhall 
enjoy the rent, which is the retribution given for the want of the 
land during the leaſe. | 

If there be tenant for life with ſeveral remainders over, ſo 
ſertled by limitation of uſes, with a power to tenant for life to 
make leaſes, who makes a leaſe, reſerving rent to him, his heirs 
and aſſigns; this is a good reſervation, and ſhall go to thoſe in 
remainder : for when the tenant for life makes a leaſe, purſuant 


to ſuch power given to him by the ſettlement, ſuch leſſee derives. eir. 


his eltate out of the inheritance, which before the ſettlement was 
in the tenant for life; and the ſettlement being by ä of 
| * C 3 v 


Rent. 


law ſubſequent to the eſtate of the leſſee, thoſe in remainder to 
the tenant for life are his aſſignees, to whom the rent by the ex- 
preſs words of the leaſe is reſerved and limited after the death of 
the tenant for life. 1 0 REES Oo 
So, if the reſervation had been in this caſe to the leflor, and 
every perſon to whom the reverſion and inheritance of the land 
belongs during the term, this would be a good reſervation to thoſe 
in remainder, and the law would, in ſuch caſe, diſtribute the rent 
according to the ſeveral intereſts under the ſettlement. But my 
Lord Cote ſays, the ſureſt way is for the tenant for life to reſerve 
the rent annually during the term, and then the law diſpoſes of it 
as an incident to the reverſion. | 
Co. Lit. 12. If a man ſeiſed of land on the part of his mother, makes a leaſe 
or a gift in rail, reſerving rent to him and his heirs, this rent ſhall 
go with the reverſion. to the heirs on the part of the mother, be- 
cauſe the nature of the contract is ſuch, that the retribution 
ſhould go to thoſe who loſe the profit of the land during the gift 
or leaſe. | | 
Co. Lit. 12. But, if he had made a feoffment in fee, reſerving rent to him 
| and his heirs, the rent would go to the heir on 2 part of the 
father, becauſe here is an entire diſpoſition of the land, and the 
rent is in nature of a new purchaſe coming into the family from 
the grant of the feoffee, and therefore the blood of the father ſhall 
| e preferred. ; | 
Vent. 161. If a man poſſeſſed of a term for one hundred years makes a 
leaſe for fifty years, reſerving rent to him and his heirs, this rent 
determines with his death; for the heir cannot have it, becauſe 
he cannot ſucceed in the eſtate (being a chattel intereſt), to which 
the rent, if it continues after the death of the leſſor, mult belong; 
and the executors cannot have it, becauſe there are no words to 
Nds infra. Carry it to them“. 
Latch, 99 Bat, if a man, ſciſed of land in fee, makes a leaſe for years, 
Suryy, FTelſcrving rent to him and his aſſigns during the term, this re- 
Brown. ſervation ſhall not determine by the death of the leſſor, but the 
2 rent ſhall go to his heir; for though there be no mention of the 
2 Roll. Abr, heirs in the reſervation, yet there are words that evidently declare 
451. the intention of the leſſor, that the payment of the rent ſhall be 
% of equal duration with the leaſe, the leſſor having expreſsly pro- 
vided that it ſhall be paid during the term, and, conſequently, 
the rent muſt. be carried over to the heir, who comes into. the 
inheritance after the death of the leſſor, and would have ſucceeded 
in the poſſeſſion of the eſtate, if no leaſe had been made. And if 
the leſſor aſſigns over his reverſion, the aſſignee ſhall have the 
rent as incident to it, becauſe the rent is to continue during the 
term, and therefore muſt follow the reverſion, ſince the leflor 
made no particular diſpoſition of it ſeparate from the reverſion. 
5 Co.112. If a leaſe be made for years, reſerving rent during the term 
265 Elis. the leſſor, his executors and aſſigns, this, by the judgment ot 
Richmond and Butchers caſe, determines upon the 8 of the 
lleſſor, and does not go to the heir. But this judgment hath been 
(«) 2 Saund. ſince overthrown by the authority of the caſe of (a) Sacbeuerell v. 
307. N . Sv, tha Frogate, 


Bent. | 
Fragate, becauſe the reſervation being to the leflor and his aſſigns 


during the term, for the words executors and adminiſtrators are 


1 


2 Lev. 13. 
Raym. 213. 
Vent. 161. 


void, the leſſor having the inheritance, ) ſuch expreſs words evidently Sacheverelt 
diſcover the intent of the contract, and that the lefſee agreed and / Frogate. 


bound himſelf to the payment of the rent during the continuance 
of the demiſe. 


So, and for the ſame reaſon, if a termor for fifty pom leaſes for Vent. 162. 


twenty-five years, reſerving rent to him and his heirs during the 
term, the executors ſhall have the rent after the death of the 
leſſor. | | 


If 4. grants a rent-charge to B. for forty years, with a clauſe Cro. Car. 
of diſtreſs to B. and his heirs during the term, the executor of . 
B. may diſtrain for it during the term; ſor the diſtreſs is ex- Wilſon, 


preſsly given during the term, and therefore muſt belong to the 
executor who has a right to the rent- charge, being a chattel 
intereſt. 


A. tenant for three lives, to him and his heirs, aſſigned over his 1 P. Wme. 


whole eſtate to B. and his heirs, reſerving a rent of 10. a year to 


555. Sir 


Matth. Ien- 


the aſſignor, his executors, adminiſtrators, and aſſigns, with a pro- nifn v. 
viſo, that upon non-payment the aſſignor and his heirs might re- Lord Leg- 
enter, and the eſſignee covenanted to pay the rent to A., his ington. 


executors and adminiſtrators: the queſtion was, Whether this 
rent ſhould go to the heir or executor of the aſſignor? And it was 
decreed in equity that it ſhould go to the executor, as the rent was 
reſerved to him, and as there was no reverſion left in the aſſignor 
to which the rent could be incident, ſo as to carry it to the heir. 
It was alſo held, that the covenant to pay the rent to the executor 
and adminiſtrator of the aſſignor was good and binding both in 
law and equity; and though the proviſo was, that in caſe of non- 
payment of the rent the aſſignor and his heirs might re-enter, Tor 
the court thought this immaterial, as in equity the heir, in thi 
caſe, muſt be looked upon as a truſtee for the executor. 

If a leaſe be made, reſerving rent at Michaelmas, or ten days 
aſter; the rent be not paid at Mzchae/mas, and, before the ten days 


are expired, the leſſor die; the heir, and not the executor, ſhall , 


have the rent; for though it was in the election of the leſſee to 
pay the rent at Michae/mas, yet the ten days after are the true 
legal term, ſo that the rent was not legally due before that time, 
and therefore no chattel, So, if the leſſor die on the day on 
which the rent is to be paid, after ſunſet, and beſore midnight, 
the heir, and not the executor, ſhall have the rent; for it is not 
due till the utmoſt limit of the day, which ends not till twelve 
o'clock, though the time for demanding it for conyeniency be a 
convenient time before the ſun ſets “. 

A. purſuant to a power in his marriage-ſettlement made leaſes 
of ſeveral parts of his eſtate which were ſettled on his wife, re- 
ſerving rent payable at Lady-day and Michaelmas, and died upon 
Michaelmas-day between three and four in the afternoon, and 


before ſunſet, leaving B. his executor : one of the tenants paid A. 3 


his rent, being 18/., the morning of the day on which he died; 


and the queſtion was, as to the arrears due from all the tenants, 


C4 whether, 


Yelv. 167. 
Saund. 287. 
12 Bl, Rep. 
1977+] 
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Lord Rock - 
ingham v. 
Pentice, 

it P. Wm.. 
177. 
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4 Bent. 


| v. Bellaſis. La 


whether, they ſhould go to the jointreſs as incident to the re- 
| verſion, or to B. the executor? And it was decreed by the Maſter 
of the Rolls, on the authority of Clun's caſe, that they ſhould go to 
the jointreſs, being incident to the reverſion, to which the heir 


3 would be entitled in cafe there had been no jointreſs; but that as 


to the 187. rent paid by one of the tenants to the leſſor upon 
' Michaelmas-day in the morning on which the leſſor died, his Ho- 
nour held this to be a good payment as to the leſſee who paid it, 
and that he ſhauld not be compelled to pay it over again, but that 
B. the executor, to whoſe hands it came, ſhould pay and account 
for it to the jointreſs. 5 

1b. W. But, where A. granted a rent- charge to B. for life, payable at 
7 Cole and Michaelmac, and B. died on Mjchaelmas-day after 
From ſunfet; it was held by Judge Tracy, at Durham aſſiſes, that as B. 
note of Juſ- lived till after ſunſet, which was the legal time for demanding 
— the rent, though he died before twelve at night, that it ſhould go 

had conſult. to the executors. | | 
ed the Chief Juſtice Holt on the polnt, and that upon conſideration of all the caſes he was of the ſame 

nione 

Preced. A. tenant for life, remainder to bis wife for life, Sc. makes a 


| Chan $55: leaſe at will, reſerving rent at Lady-day and Michaelmas, and died 


Strafford.v. On Mic haclmas- day about twelve o'clock at noon: it was held in 
Lady Went- this caſe, that his adminiſtrator was entitled to this rent. And 
_ herein the court took a difference betwixt a rent incident to a re- 


180. S. C. yerſion that muſt go ſomewhere, (if not to the executor, then to 


. Citeg. the heir,) and where the rent was to go nowhere, unleſs to the 


executor; that in the latter caſe if the leſſor lived to the begin- 
ping of that day, at which time a voluntary payment of the rent 
might be made, this would be ſufficient to entitle the executor or 
adminiſtrator to the rent, rather than it ſhould be loſt; for it 
would be ſtrange if the . tenant ſhould pay the rent to nobody 
and in this caſe the perſon in remainder (viz. the wife) can have 
no pretence to the rent, it being a leaſe at will, and, conſequently, 
ſuch as could have no continuance with reſpect to her. 


1b, Wms. A. tenant for life, remainder to B. his ſon in tail, A. being in 


353+ Jenner cht and his eſtate extended, the creditor made a leaſe to F. 8. 
| reſerving 160/. a year payable quarterly; A. died the 1oth of 
March, and J. S. continued the poſſoſſion till after the Lady-da 

next following; whereupon B. claimed the whole rent from 2 
mas to Lady day; but the court held, that as to the rent from 
Chriſimas to the toth of March it was a gift in law to the tenant, 
not provided againſt by any of the acts of parliament; and that 
there could be no remedy as to any apportionment in point of 
(a) Salk. (a) time either in law or equity. 


| 88 ple But now by the 11 Ges. 2. cap. 19. 5 15. © Where any tenant 


« for life ſhall die before or on the day on which any rent was 

te reſerved, upon any demiſe which determined on the death of 

te ſuch tenant for life, the executors or adminiſtrators of ſuch te- 

« nant for life may, in an action on the caſe, recover of the under- 

$ tenants, if ſuch tenant for life die on the day on which the ſame 

« was made payable, the whole; or if before ſuch day, then a 

de proportion of ſuch rent, according to the time fuch tenant fo! 
« 1; 

ute 


Rent. 25 
« life lived of the laſt year, or quarter, or other time in 
« which the ſaid rent was growing due, making all juſt allow- 
« ances.” | 
[Where a tenant in tail granted a leaſe not warranted by the -Paget v. 
ſtatute, and died without iſſue a week before the day of payment See.. 
of the half-year's rent, and the leſſee afterwards paid all that half- 3 
r's rent to the remainder- man, Lord Hardwicke held the ex- Ditreſs, 
ecutors of the tenant in tail entitled to the rent to the day of his 1 * 
death; for as the leſſee had ſubmitted to pay it, but had paid it IP 
to one who had no right to it, the perſon to whom it was ſo paid 
ſhould be accountable, and conſidered as receiving it to the uſe 
of thoſe who were in equity entitled to it. 8 
Where tenants from year to year under demiſes from a teſta- Vernon «. 
mentary guardian of an infant tenant in tail, who died without nne 
iſſue between the days of payment, had paid the whole of the Rep. 659. 
rent to receivers, Lord Thurlowe directed ſuch part of it as had 
accrued due in the lifetime of the tenant in tail to be paid to his 
perſonal repreſentative, for that the tenants holding from year to 
year, or from period to period, from a guardian without leaſe or 
covenant, could not be allowed to raiſe an implication in their 
own favour that they ſhould hold without paying rent to any 
body. Theſe two caſes were decided independently on the ſtatute 
of 11 G. 2. though Lord Hardwicke ſtrongly inclined to think that 
a tenant in tail was within it: a tenant in tail after poſſibility 
of iſſue extinct, and a tenant for years determinable upon lives, 
he thought, were clearly within it. ow 
Where money to be laid out in the purchaſe of land is veſted Sherrard v. 
in government ſecurities, and the intereſt and dividends are di- 3 
rected to go in the mean time as the land would, in that caſe if Wilſon b. 
the tenant for life die between the days of payment of the half- Harman, 
yearly dividends, his executors are not entitled to a proportional Am. _w | 
ſhare thereof to the time of his death, but the remainder-man Raſhleigh? 


takes the whole. ] % _ 

* s : 3 r. 
Rep. 99. Pearly v. Smith, 3 Atk. 260. In this laſt caſe, the money had been originally ſecured 
mortgage, but by order of the court had been transferred to government ſecurities. s 7 


(I) Of the Recovery and Demand of the Rent: 
| And herein, | 


1. In what Caſes a Demand is neceſſary. 


H ERE the material difference is between a remedy by re-entry, Co. Lit, 
and a remedy by diſtreſs, for the non-payment of the rent; 201. b. 
for where the remedy is by way of re-entry for non-payment, 
there muſt be an actual demand made previous to the entry, other- 5 Co. 56. 
wile it is tortious z becauſe ſuch condition of re-entry is in de- . 55+ | 
rogation of the grant, and the eſtate at law being once defeated ', Co. 76. 
15 not to be reſtored by any ſubſequent payment; and it is pre- Maund's 
ſumed that the tenant is there reſiding on the premiſes in order © 


(0 pay the rent for the preſervation of his eſtate, unleſs the con- warn 
| wary 
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. ſudject, 


"I" 


ttrary appears by the lefſor's being there to demand it; and there. 


fore unleſs there be a demand made, and the tenant thereby, con- 
trary to the preſumption, appears not to be on the land ready to 

pay the rent, the law will not give the leſſor the benefit of re. 
entry, to defeat the tenant's eſtate, without a wilful default in 
him; which cannot appear without a demand hath been actually 
made on the land, . ; 


Hutt, x14 So, if a nomine pane be given to the leſſor for non-payment, 
I *07- the leſſor muſt demand the rent before he can be entitled to the 


penalty; or, if the clauſe be, that if the rent be behind, that the 
eſtate of the leſſee ſhall ceaſe and be void; in theſe caſes, there 
muſt be an actual demand made, becauſe the preſumption is, that 
the leſſee is attendant on the land to ſave his penalty and preſerve 
his eſtate, and therefore ſhall not be puniſhed without à wilful 
default; and that cannot be made appear without a demand be 
proved, and that it was not anſwered. And the demand in theſe 
caſes muſt be made at the day prefixed for the payment, and al- 
leged expreſsly to have been made in the pleading. | 
But, where the remedy for the recovery of the rent is by dif- 
treſs, there needs no demand previous to the diſtreſs ; though the 
deed ſays, that if the rent be behind, being lawfully demanded, 
2 Roll. Abr. the leſſor may diſtrain; but the leſſor, notwithſtanding ſuch clanſe, 
may diſtrain when the rent becomes due. So it is, if a rent- charge 
be granted to A., and if it be behind, being lawfully demanded, 
that then A. ſhall diſtrain; he may diſtrain without any previous 
demand, becauſe this remedy is not in deſtruction of the eſtate, 
for the diſtreſs is only a pledge for the payment of it, and the 
yery taking of the diſtreſs is a legal demand of the tenant to pay 
the rent, which was all that was required by the deed ; and the 
tenant is not injured by the taking of the diſtreſs, becauſe, upon 
the tender of the rent, the pledges are immediately to be reſtored, 
or a writ of detinue lies after the quantum of the rent has been 
ſettled in a replevin ; whereas in the caſe of re-entry, or of the 
penalty, the tenant is really injured either by the loſs of his eſtate, 
or the payment of a greater ſum than the rent, which cannot be 
reſtored upon the payment of the rent ; and therefore he ſhall not 
be puniſhed in ſuch caſes without a wilful default in him, which 
cannot otherwiſe appear than by the proof of a demand, which 
was not anſwered by the tenant. 
But this general diſtinction muſt be underſtood with theſe re- 
ſtrictions: 
Firſt, That if the king makes a leaſe, reſerving rent with a 
4 Co:73: Clauſe of re-entry for non-payment, he is not obliged to make 
Latch, 28. v2. 1 TE TH 
Moor, 152. any demand previous to his re-entry, but the tenant is obliged to 
Dyer,87,88. pay his rent for the preſervation of his eſtate, becauſe it is be- 
[IF lands of neath the king to attend his ſubject to demand his rent. 


whereon rent is reſerved, with a condition of re-entry, come to the king, he may, by reaſon of his pre- 
rogative, take advantage of the condition without demand, though the ſubje& could not. 5 Co. 56. 


5 Co. 85. 


2. b. 

Moor, 149 But this exception is not to be extended to the duchy lands, 

_ though they be in the hands of the king, for the king — 
; | 8 


Bent. | 27 

a demand before he can re-enter into ſuch lands: but this is bß 

the 1 H. 4. which provides, that, when the duchy lands come to 

the king, they ſball not be under ſuch government and regulations 

as the demeſnes and poſſeſſions belonging to the crown. | 
So, if a prebendary make a leaſe, rendering rent, and if the Dyer, 87. 
rent be arrear and be demanded, that it ſhall be lawful for the pre - 210. 
bendary to re- enter; if the reverſion in this caſe come to the king, 

the king muſt in this cafe demand the rent, though he ſhall be 

by his prerogative excuſed of an implied demand ; for the implied 

demand is the a& of the law, the other the expreſs agreement of 

the parties, which the king's prerogative ſhall not defeat; there- 

fore in caſe of the king, it he make a leaſe, reſerving rent, with 

a proviſo, that if the rent be in arrear for ſuch a time, (being law- 

fully demanded, or demanded in due form,) that then the leaſe 

ſhall be void ; it ſeems, that not only the patentee of the reverſion 

in this caſe, but alſo the king himſelf, whilſt he continues the 

reverſion in his own hands, is obliged to make an actual demand 

by reaſon of the expreſs agreement for that purpoſe. 

But, if the king, in caſes where he need not make a demand, 4 Co. 73. 
aſſigns over the reverſion, the patentee cannot enter for non- — 
payment, without a previous demand, becauſe the privilege is in- 462. 
ſeparably annexed to the perſon of the king. Dyer, 87. 

Secondly, Another exception is, where the rent is payable at Hob. 208. 
a place off the land, with a clauſe, that if the rent be behind, ag Abr. 
being lawfully demanded at the place off the land, or with a clauſe, Moor, 88 ;. 
that if the rent be behind, being lawfully demanded of the perſon Brownl.171. 
that is to pay it, that then he may diſtrain; in theſe caſes, though — 
the remedy be by diſtreſs only, yet the grantee cannot diſtrain cr. 
without a previous demand]; becauſe here the diſtreſs and demand 
being not one complicate, but different acts, to be performed at 
different places and times, the demand muſt be previous to the 
diſtreſs; for the diſtreſs is a matter of agreement between the 
parties, not of common right, and therefore mult be uſed in the 
manner that it is given, 

But, where the clauſe is no more, than that if the rents be 2 Roll. Abr. 
behind, being lawfully demanded, (without ſaying at any place oy 4 
off the land, or of the perſon of the grantor,) that then the grantee & vide 
may diſtrain, there needs no actual demand, becauſe here the Dyer, 348. 
diſtreſs and demand is but one complicate act, the one included is 
in the other, and all done at one time and place, viz. upon the 
land ; for the diſtreſs is in itſelf a lawful demand, and therefore 
there needs no actual demand previous to it; becauſe all that was 
required by the deed was a lawful demand, which the diſtreſs in 
its own nature is. | 

And there ſeems to have been formerly another exception ad- Plow. 70. 
mitted, that hexe the remedy was by way of entry ſor non pay- 100, _ 
ment, that yet there needed no demand, if the rent were made 598. 5 
Payable at any place off the land; becaufe they looked the Elis 43 
money payable off the land to be in nature of a ſum in groſs, which 435 5 
the tenant had at his own peril undertaken to pay. But this opi- 
mon has been entirely exploded, for the place of payment does 

not 
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Dyer, 63. 


Hob. 207. 
3 Roll. Abr. 


427. 


Hob. 207. 


Hob. 207. 
2 Roll. Abr. 


427. 


Hott. 13. 
Hob. 207. 


e Car. 


zob. 


7 Co. 29. a+ 
Hob. 207. 


2 Roll. Abr. ſon of the tenant on the lands before he can have his aſfiſe; be- 


7+ 


there to pay it, unleſs it be overthrown by the proof of a demand, 


riety with 
to take notice of ſuch demand, as well as the leſſor of the tender 


the perſon of the tenant ; becauſe the demand ought to be equally 


Bent | 
not change or alter the nature of the ſervice, but it remains in 
its nature a rent, as much as if it had been made payable upon 
the land; and therefore the preſumption is, that the tenant was 


and without ſuch demand, and a neglect or refuſal thereupon, 
there is no injury to the leſſor, and, conſequently, the eſtate of 
the leſſee ought not to be defeated. be ; | 

But, when the power of re-entry is given to the leflor for non- 
payment, without any further demand, there, it ſeems, that the 
leſſee has undertaken to pay it, whether it be demanded or not; 
and there can be no preſumption in his favour in this caſe ; be- 
caufe, by diſpenſing with the demand, he has put himſelf under 
the neceſſity of making an actual proof that he was ready to ten- 
der and pay the rent. 

There is another exception when the remedy is by diſtreſs, and 
that is, when the tenant was ready on the land to pay the rent at 
the day, and made a tender of it; there, it ſeems, there muſt be 
a demand previous to the diſtreſs, becauſe where the tenant has 
ſhewn himſelf ready on the day by the tender, he has done all 
that in reafon can be required of him; for it would put the tenant 
to endleſs trouble to oblige him every day to make a tender; it 
being altogether uncertain when the leflor will come for his rent, 
when he has omitted to receive it the day which he himſelf has 
appointed by the leaſe for payment and receipt; wherefore as the 
leſſee muſt expect the leflor, and be ready to pay it at the day 
appointed for the payment of it, elſe the leſſor may diſtrain for 
it without any demand; fo, where the leflor has lapſed the day of 
payment, and was not on the land to receive it, he muſt give 
the tenant notice to pay it before he can diſtrain for it; for the 
tenant ſhall be put to no trouble where it appears that he has 
omitted nothing on his part. | 

And where the tender is made by the tenant on the land at the 
day, there, a demand on the land is ſufficient to juſtify a diſtreſs 
after the day ; becauſe the demand in ſuch caſe is of equal noto- 
e tender, and by a parity of reaſon the tenant ought 


on the land. | | 

But, if the tenant had tendered the rent on the day to the per- 
ſon of the leſſor, and he refuſed, it ſeems, by the better opinion, 
that the leſſor cannot diſtrain for that rent, without a demand of 


notorious to the tenant as the tender was to the leffor. 
So, if the ſervices by which the tenant holds be perſonal, as 
homage, fealty, Cc. the demand muit be of the perſon of the 
tenant, becauſe this ſervice is only performable by the very per- 
ſon of the tenant; and therefore a demand, where he is not, 
would be improper. | | 
Again, if the rent be ſeck, and the tenant be ready at the laſt 
inſtant of the day of payment to pay the rent, and the grantor be 
not there to receive it, he muſt afterwards demand it of the per- 
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„ 
cauſe the tenant, by the tender at the day, has done all that was 
required on his part; and, if the grantee might have his aſſiſe, 
aſtet ſuch tender on the day, without a demand of the perſon, 
the tenant might be made a diſſeiſor, and damages for the diſ- 
ſcifin laid upon him, without any wilful default in him. But, in 
the caſe of a rent - charge, after ſuch tender of the tenant on the 
land, the grantee may afterwards demand the rent on the land, 
becauſe he has his remedy by diſtreſs, which is no more than a 
pledge for the rent, and this being to be found, and taken on 
the land, the grantee need only demand his rent, where he can 
find his remedy, which is on the land. But in this caſe, if the 
grantee cannot find the tenant on the land to demand the rent, 
he may, on the next feaſt on which the rent is payable, demand 
all the arrears on the land; and if the tenant is not there to pay 
it, he has failed of his duty, and is guilty of a wilful default, 
which amounts to a denial ; and that, denial being a diſſeiſin of 
the rent, the grantee may have his aſſiſe, and by that ſhall re- 
cover all the arrears. ; 

But, if there has been neither a tender of the rent, nor a de- Lit. ſea. 
mand of the grangee on the day, there, the grantee may after- 333 
wards demand the rent on the land; becauſe, the tenant having 1 Rall. Ave. 
omitted to do his duty by a tender on the day, he 1s {till obliged 427. 
to anſwer the legal demand of the grantee, which is well made 
upon the land, becauſe the rent iſſues thereout; for, where there 
is no tender on the day of payment, the rent is due and payable 
every day afterwards; and therefore a demand in the ſame man- 
ner as the law requires is ſufficient ; and, conſequently, the non- 
payment, after a demand on the land, is a denial and diſſeiſin, for 
which the grantee may have his aſſiſe. | 

If a leaſe be made reſerving rent, and a bond given for per- Cro. Elis. 
formance of covenants and payment of the rent, the leſſor may d. „ 
ſue the bond without demanding the rent; for the bond, being Hob. 8. 
only a collateral ſecurity for the rent, makes no alteration in the 
nature of it; but it muſt ſtill be paid in the ſame manner, and 
at the ſame time and place, as if there had been no bond given 
and therefore is ſubject to the former rules and diſtinctions as 
to the demand, 

If there be ſeveral things demiſed in one leaſe, with ſeveral re- Vaugh. 7r, 
ſervations, with a clauſe, that, if the ſeveral yearly rents reſerv- 7 
ed be behind or unpaid in part, or in all, by the ſpace of one 
month after any of the days on which the ſame ought to be paid, 
that then it ſhall be lawful for the leſſor, into ſuch of the premiſes 
whereupon ſuch rents being behind are reſerved, to re- enter; 
theſe are in the nature of diſtin& demiſes, and ſeveral reſerva- 
tions; and, conſequently, there muſt be diſtin demands on each 
demiſe to defeat the whole eſtate demiſed. | 

Alſo, as to the neceſſity of a demand of the rents, there is a Vaugh. 3, 
difference between a condition and a limitation. For inſtance, if 88 
tenant for life (as the caſe was by marriage ſettlement with power 8 
to make leaſes for twenty-one years, ſo long as the leſſee, his ex- Baltingiafs, 


Ecutors 


FI 


30 


Bent. 

ecutors or aſſigns ſhall duly pay the rent reſerved) makes a leaſe 

purſuant to the power; the tenant is at his peril _—_ to pay 
e rent without any demand of the leffor ; becauſe the eſtate is 

limited to continue only ſo long as the rent is paid; and, there. 

fore, for the non-performance according to the limitation, the 

eſtate muſt determine; as if an eſtate be made to a woman dun 


fela-fuerit, this is a word of limitation which determines her eſtate 


upon her marriage. | 

Note It ſeems the better way for the leſſor to have a clauſe of 
re-entry for non-payment of the rent, than a clauſe that the leaſe 
ſhall be void for non-payment; . becauſe, in the caſe of a re-entry, 
a, demand by the leſſor and non-payment by the leſſee does not 
avoid the leaſe; becauſe there muſt be an actual entry to deter- 
mine it, to which, as it is ſaid, there muſt be an actual demand 
precedent ; fo that in this cafe an actual demand does not de- 
termine the leaſe, but only puts it in the power of the leffor to 
avoid it; and this being diſcretionary in the leſſor, he may either 
recover the rent by action of debt, and fo ſuffer the leaſe to con- 
tinue ; or after ſuch actual demand he may by entry defeat it. 
Bat, if the clauſe be, that for non-payment the leaſe ſhall be 
void, then, if the leſſor ſhould unadviſedly make an actual demand 


of the rent, and the leſſee not be able at that time to pay it, he 


14 
_ caſe. 


Dyer, 87, 
38. 


Noy, 145. 


has hereby actually determined the leaſe; becauſe there is no re- 
entry previous to determine an eſtate already void in itſelf: yet, 
even in this caſe, if the leſſor forbears to make an actual demand 
when the rent is in arrear, he may recover it by action of debt 
or diſtreſs, and ſo continue the leaſe, becauſe, theſe remedies being 
not in defeaſance of the grant, the leſſor may purſue them with- 
out an actual demand. But this obſervation is to be intended 
only of a leaſe for years; for in caſe of a leaſe for life no demand 
can determine it without actual entry, though the clauſe be, that 
for non-payment of the rent the leaſe ſhall ceaſe and be void. 

One makes a leaſe for years, rendering rent, payable at the 
two moſt uſual feaſts in the year, or within a month after each 
of the ſaid feaſts, at ſuch a place certain, with a proviſo, that if 
the rent be arrear by the ſpace of a month after either of the ſaid 
days (being demanded in due form) that then the leaſe ſhall be 
void, If the leſſee does not pay the rent at the feaſt-day, but 
ſome time after within the month makes a tender of it at the 
place appointed, it is doubted if this be ſufficient without a ten- 
der at the laſt inſtant of the laſt day of the month; but it ſeems 
not, becauſe the leſſor might have been there on the laſt inſtant 
of that day to have demanded it, and then for non-payment the 
leaſe will be void, and, conſequently, ſuch tender before the laſt 
inſtant cannot fave it. 

Nicells pay the opinion of the court in this caſe: leſſee of 
tithes (without any barn or ſoil) rendering rent, with a proviſo, 
that if the rent be not paid, the leaſe ſhould be void, whether 
the leſſor ſhould be obliged to ſeek the leſſee and demand the rent 
of him, or that the leſſee ought to ſeek the leflor ? And it N 

| e 


Bent. 31 
held that the leſſee ought to ſeek the leſſor, and that ſo it had 
been ruled before that time, as at the peril of the leſſee the rent 


muſt be paid, otherwiſe the leaſe is gone. 
te 18 | , | 
3 2. The Time of Demand. 


The time for payment of rent, and, conſequently, for a de- Co. Lit. 
mand, is ſuch a convenient time before the ſun-ſetting of the laſt robe 
day, as will be fufficient to have the money counted : but, if the 44- 


4 2 And. 253. 
e of tenant meet the leſſor on the land at any time of the laſt day of Sv. 121. 
leaſe payment, and tender the rent, that is a ſufficient tender, becauſe : —_ j — fo 
itry, the money is to be paid indefinitely on that day, and therefore a ** 

not tender on the day is ſufficient. | 
ter- If a leaſe is made, rendering rent at Michaelmas between the Cro. Elia. 
1and hours of one and five in the afternoon, with a clauſe of re-entry, 5+ Lord 

de- flo he day abo in the af 2 

and the (a) leſſor comes at the day about two in the afternoon, Andiens. 
3 and continues to five, this is (5) ſufficient. (a) The de- 
it | ; mand 
n be by attorney, 4 Leon. 179. —But the power muſt be ſpecial, for ſuch land of ſuch tenant. Te: a. 

co! Brownl. 138. (5) Demand muſt be proved by witneſſes, Dyer, 68.— mutt be made of the preciſe 
t it. ſum due. Leon, 305. Sav. 121. Mo. 207. | 
be 


If a leaſe be made, reſerving rent, upon condition that if the Cro- Elis. 
„ he rent be behind at the day, and ten days after, (being in the mean 3 
J re- time demanded,) and no diſtreſs to be found upon the land, that Stone. 

yet, Wl the leſſor may re- enter; if the rent be behind at the day and ten c 
nand days after, and a ſufficient diſtreſs be upon the land till the after- 

debt noon of the tenth day, and then the leſſee take away his cattle, 

xeing and the leſſor demand the rent at the laſt hour of the day, and the 
vith-leſſee do not pay it, nor is there any diſtreſs upon the land; yet the 

nded leſſor cannot enter, becauſe he made no demand in the mean time 

nand between the day of payment and the ten days, which by the clauſe 

that Ihe was obliged to do. | 


+ the 3. The Place where the Demand is to be made, 


each 
nat if Here again we mult obſerve the difference between a remedy Co. Lit. 
; ſaid by re-entry and diſtreſs ; for when the rent is reſerved, upon con- 1532 397 


11 be dition that if it be behind, that the leſſor may re-enter, in ſuch 428. 
but eaſe the demand-muſt be upon the moſt notorious place on the 

t the land; and therefore, if there be a houſe upon the land, the de- 

ten- nand muſt be at the fore door thereof, becauſe the tenant is pre- 

eems ſumed to be there reſiding, and the demand being required to 

ſtant ere notice to the tenant that he may not be turned out of poſ- 

t the effon without a wilful default, ſuch demand ought to be in the 

e laſt place where the end and intention will be beſt anſwered. | 

And it ſeems the better opinion, that it is not neceſſary to en- Dalit. 59, 

ce of er the houſe, though the doors be open, becauſe that is a place Co. Lit. 


oviſo, I ⸗ppropriated for the peculiar uſe of the inhabitant, into which Av. 2. 
ether o perſon is permitted to enter without his permiſſion; and it is 3 Leon. 4. 
> rent eaſonable that the leſſor ſhall go no further to demand his rent, Sago 
t was an the tenant ſhall be obliged to go, when he is bound to tender 23. 
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it; and a tender by the tenant at the door of the houſe of the 
leſſor is ſufficient, though it be open, without entering; and 
therefore by a parity of reaſon a demand by the leſſor at the door 
of the tenant, without entering, is ſufficient. 

But, when the demand is only in order for a diſtreſs, there, it 
is fufficient, if it be made on any notorious part of the land, be. 
cauſe this is only to entitle him to his remedy for his rent; and 
therefore, the whole land being equally the debtor, and charge- 


able with the rent, a demand upon it, without going to any par- 


ticular part of it, is ſufficient. 


4 Co. 73. 
Co. Lit. 20m. 
Cro. Elis. 
462. 

Mod. 404 
Dyer, 87. 


2 Roll. Abr. 
428. 


2 Roll, Abr. 
428 . 


Dyer, 339+ 
in Margine 


If a wood be let, reſerving rent, the demand ought to be made 
at the gate, or ſome highway leading through the wood, as the 
moſt notorious place. IT. | 

If a.rent-ſeck be granted out of A. payable at B., tne grantee 
may demand it at A., and if the tenant be not there to pay it, it 
is a diſſeiſin, for which the grantee may have his aſſiſe; and a 
demand at B. had likewiſe been good, becauſe that, by the ex- 
preſs appointment and agreement of the parties, was the place 
where the rent was made payable. | TE, 

But a demand of the perſon of the tenant is not ſufficient of 
the land, becauſe the demand is required to be made in order to 
an immediate payment; but no perſon is preſumed to carry his 
wealth about with him ; that is reaſonably ſuppoſed to be at his 
place of habitation, or upon the land from whence it is gathered, 
and therefore, the demand of the perſon off the land, being not 
ſuthcient to anſwer the intention of the demand, is uſeleſs and 
inſignificant. | | N 

If the king makes a leaſe, reſerving rent, the tenant muſt pay 

it without demand, as is ſaid, either to his receiver for that pur- 
poſe, or at the receipt of the Exchequer, as well as if by the 
words of the leaſe the rent had been made payable at his Exche- 
quer, or into the hands of his receiver. But, if the king grants 
the reverſion, the patentee muſt demand the rent upon the land, 
becauſe that is the place appointed by law, for the reaſons already 
given, for a common perſon to demand the rent. 
If a rent be reſerved, payable at the church of S. or D. upon 
condition, it ought to be demanded at both places, becauſe the 
leſſee hath his election to pay it at either place; and therefore, to 
take advantage of the condition, the leſſor muſt demand it in 
ſuch places where by his own agreement he has permitted the 
tenant to pay it, | 

So, if it had been reſerved to be paid at or in the church of D. 
it ought for the ſame reaſon to be demanded both within and 
without the church. 

If a leaſe be made of two barns, rendering rent, with condi- 
tion of re-entry for non-payment, the leſſee tender the rent at one 
barn, and the leſſor demand it at the other, yet the leſſor cannot 
re-enter, becauſe one barn being as notorious, and, conſequently, 
as proper a place as the other for the payment, it is preſumed that 
the lefſee was at the proper place for payment, unleſs that pre- 
ſumption be overthrown by a demand; and therefore ſince y 

8 deman 


penalty 
poſſeſſi 
On a v. 
edit, $ 


| Bent. 
demand was not made at both the barns, there is nothing to de- 
ſtroy the preſumption that the tenant was at the proper place 
ready to pay to ſave the condition; and if the leſſor did not de- 
mand it at the proper place, he ſhall not take advantage of the 


condition. 
But, however juſt and reaſonable the above caſes and diſtinc- 


A.M tions might have been, and however neceſſary the knowledge of 
2 them, yet now, a 
8 By the 4 G. 2. c 28. g 2. it is enacted, 4 That in all caſes 


« be in arrear, and the landlord hath right by law to re-enter for 
« non-payment, ſuch landlord may without any formal demand 
« or re-entry ſerve a declaration in ejectment (a) ; or, in caſe the 
« ſame cannot be legally ſerved, or no tenant be in actual poſ- 
« ſeſſion of the premiſes (5), affix the ſame upon the door of any 
© demiſed meſſuage, or upon ſome notorious place of the lands, 
* He. compriſed in ſuch declaration, which ſervice or affixing 
« ſuch declaration ſhall ſtand inſtead of a demand and re- entry; 
« and in caſe of judgment againſt the caſual ejector, or nonſuit for 
© not confeſſing leaſe, entry, and ouſter, it ſhall be made appear 
eto the court by affidavit, or be proved upon the trial in caſe 
« the defendant appears, that half a year's rent was due before 
« the declaration was ſerved, and no ſufficient diſtreſs was to be 
« found, and that the leflor in ejectment had power to re-enter, 
« the leſſor in ejectment ſhall recoyer judgment and execution in 
© the ſame manner, as if the rent in arrear had been legally de- 
% manded, and re-entry made; and in caſe the leſſee, or other 
« perſon claiming under the leaſe, ſhall ſuffer judgment to be re- 
« covered on ſuch ejectment, and execution executed, without 
« paying the rent and arrears, with coſts, and without filing any 
bill for relief in equity within ſix calendar months after execu- 
te tion executed, the ſaid leſſee and all perſons claiming under the 


ts Ciao R 
2 * leaſe ſhall be barred from all relief in law or equity, other than C. 
8 ” it of ided that nothing herein tall bar the rome 

ready by writ of error, provided that nothing 1 ar the of rent by 
right of any mortgagee of ſuch leaſe who ſhall not be in poſ- the landlord 

a © ſeſſion, ſo as ſuch mortgagee within fix calendar months after — ma 

A = execution executed pay all rent in arrear, and coſts and da- been forfeit- 

8 * mages, and perform all covenants and agreements on the part ed, bas been 

* « of the firſt leſſee,” 14 

4 the the forfeiture in ejectments brought upon this act; for it is a penalty, and by accepting the rent, the 

| penalty is waived, Per Afton, J. Cowp. 247. (5) A very little matter is ſufficient to keep the 
poſſeſſion; therefore where the defendant had left ſome beer in the cel/ar, and the landlord proceeded as 

of D., on a vacant poſſeſſion, the judgment and execution were ſet aſide with coſtss Bull. Ni. Fri. 97. 4h 

a and edit, Savage v. Dent.] 

condi- [If the leſſee, his aſſignee, or any other perſon, claiming any 53. 

a+ one right, title, or intereſt at law or in equity to the leaſe, ſhall, with- 

tat in the time aforeſaid, file one or more bill or bills for relief, in 

f atly, any court of equity, he ſhall not have or continue any injunQion, 

4 thit againſt the proceedings at law on ſuch ejeAment, unleſs he ſhall, 

I pres within forty days next after a full and perfect anſwer ſhall be filed 

-s the by the leſſor of the plaintiff in ſuch ejectment, bring into court, 


emand 
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2 
« tween landlord and tenant, as often as one half- year's vent ſh meaning of 


the act is, 
that where 
there is no 
expreſs ſti- 
pulation in 
the leaſe for 
entry with- 
out demand, 
the leſſor 
may, not- 
withſtand- 
ing, enter 
without de- 
mand, pro- 
vided fix 
months“ 
rent is in 
arrear, and 
there is not 
a ſufficient 
diftreſs ; 


otherwi ſe, in 


fuch caſes, 
a demand 
muſt be 
made. 
Doug. 469. 
Goodright 
ex dim. 
Hare v. 
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and lodge with the proper officer, ſuch ſum and ſums of 
as the leſſor of the plaintiff ſhall in his anſwer ſwear to be due 
and in arrear, over and above all juſt allowances, and alſo the 
coſts taxed in the ſaid ſuit, there to remain till the hearing of the 
cauſe, or to be paid out to the leſſor or landlord on good ſecurity, 
ſubject to the decree of the court; and in caſe the bill ſhall be filed 
within the time aforeſaid, and after execution executed, the leſſor 
of the plaintiff ſhall be accountable for no more than he ſhall 
- really and bond fide, without fraud, deceit, or wiltul neglect, make 
of the demiſed premiſes from the time of his entering into the 
actual poſſeſſion thereof; and if that happen to be leſs than the 
rent reſerved on the leaſe, then the leflee, before he ſhall be re. 
ſtored to his poſſeſſion, ſhall pay to the leſſor or landlord what the 
money he ſo made fell ſhort of the reſerved rent, for the time he 
heid the lands. 
84. Provided that if the tenant ſhall, at any time before the trial 
(Pal in ſuch ejectment, pay or tender to the leſſor or landlord, his 
mitted ante- EXCCUutors or adminiſtrators, or his or their attorney in that cauſe, 


cedently to or pay into court where the cauſe is depending (a), all the rent 
23 and arrears, together with the coſts, all further proceedings on 
where the the ſaid ejectment thall ceaſe and be diſcontinued ; and if the 
court were leſſee, his executors, adminiſtrators, or aſſigns, ſhall, upon ſuch 
8 bill filed as aforeſaid, be relieved in equity, he and they ſhall hold 
| ejetment the demiſed lands according to the leaſe thereof made, without 


— 7a any new leaſe to be thereof made to him or them.] 


other title, than a re-entry for the non · payment of rent. 2 Salk. 597. 2 Str. 900. Andr 341. It is nos 


permitted too in other actions beſides ejectment, where the object is the recovery of rent; as, in replevic, 
1 H. Bl. 24. in covenant, 1 Wilf. 75. in debt for rent, and aſſampſit tor uſe and occupation, Barnes, 198. 
Pr. Reg. C. P. 257. 1 Burr. 578. And upon payment of the rent and coſts, the court will ſtay the 
proceedings in ejectment, notwithſtanding judgment has been obtained. 8 Mod. 345. 2 Str. 900. 


(T) The ſeveral Remedies for the Recovery cf 
Rents: And herein, 


1. Of the Remedy by Diſtreſs. 5 


TI remedy by diſtreſs is by the common law incident to 4 
* The rent-ſervice z but in caſe of a rent-charge, it muſt be ex- 
cutors * preſsly provided for by the deed “. . . 


tenants in fee-limple, &c. of rents, ſhall heve debt or diſtreſs for the arrears, 
ceptions of maso's in Wales. Id. i. 2. Huſbands ſeiſed in right of wives, or tenants fur auter am, 
after the death of the wife, or ceti gue wic, may diſtrain or have debt for the arrears. Id. f. 3.— 
Diſtreſs given for tent - ſeek, | vents of afliſe, and chicf-rents which have been duly paid for the ſpace of 
three years within the ſpace of twenty years before the firſt day of the ſeſſion of parliament when the fta- 
tute paſſed 3 or ſhall bereufter be created, as in cafe of rent reſerved upon leaſe. 4G. 2. c. 28. f. f. 
For a rent granted in fee ſince the ſtatute of quia emprores, and before the paſſing of this ſtatute, then 
cannot be « diſtreſs but under this ſtature, and therefore in an avowry for ſuch a diſtreſs, the caſe mu? bt 
brought” within it. Dougl. 60g. Bradbury v. Wright.] —— Crops growing may be diſtraines, 
11 G. 2. c. 19. ſ. 8. Goods able to diſtreſs not to be taken in execution without pay 2; 
the arrears, not exceeding one year's rent. 8 Ann, c. 14. On this laſt ſtatute the following ca 
been determined: If the money be levicd by ſale of goods taken in execution againſt defendant, who 

a tenant owing rent, after the landlord's death inteſfate, and before adminiſtration granted, the court 
not order the ſheriff to pay the year's rent to the adminiſtrator afterwards. Waring v. Dewb<r-y, Strg, 

»—»©#ÞA landlord is abligef +» demand the arrears before the removal of the goods, or it iz too late. 774 

Fort. 360. Darling v. Hill. Ca. temp Hardw. 255,-—An executor or. adminiftrator has the fate 
benent of the act as the landlord, for it 4s an intereſt yeſted, Chace v. Chace, Fort. 25 
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Palgrave v. Windham, Str. 212. If goods are ſeized on an extent on an outlawry, the landlord ſhall 
not have the goods delivered to him, though he diſtralned before the extent. Rex v. Southerly, Bunb. 5. 
It is ſettled, that goods diftrained for rent and not fold, are liable to ſeizure on an immediate extent 

2 own debt; for the mere diftreſs does not change the „ Parker, 112. Rex v. Cottoue 
Whilft goods are upon the premiſes the landlord may diſtrain them, notwithſtanding an actual aſſign- 
ment under a commiſſion of bankrupt. 1 Atk. 103. ex parte Plummer. But, if the goods are carried 
off the premiſes, or. ſold, he loſes his lien upon them. 1 Atk. 104« ex parte Grove» 1 Co. 
Bankrupt Laws, 221. ex parte Devine. 80 he does, if the goods are replevied, and the leſſee after- 
wards, and before any proceedings in replevin, becomes bankrupt, and the aſſignees ſell the goods, 
Bradyl! v. Ball, 1 Br. Ch. Rep. 427. Where a trader, after committing an act of bankruptcy, 
takes a ſhop and agrees to pay half a year's rent in advance, where by the cuſtom of the country ſo much 
becomes due on the day on which the tenant enters, the landlord after an aſſignment under the commiſ. 
gon, and before the expiration of the half year, may diſtrain the goods on the premiſes for half a year's 
rent Buckley aſſignee of Buckley v. Taylor, 2 Term Rep. 600. The landlord is to have his 
year's 1ent without any deduCtion for ſheriff 's poundage. Gore v. Goftop, Str. 643,—-The ground 
landlord of a houſe is not entitled to a year's rent on an execution againſt an under. leſſec. Bennet's cafe. 
Str. 537, —— On an outlawry, capias utlagatum, and goods ſeized by proceſs ſtill remaining in the 
ſheriff 's hands, the landlord ſhall have a year's rent. Greaves v. D' Acaſtro, Bunb. 194. If ex- 
tent iſſues againſt a tenant, and afterwards, but before the extent is executed, the landlord diſtrains, and 
the inquiſition finds the goods diſtrained to be in the poſſeſſion of the tenant, the landlord ſhall not have 
the benelit of the ſtat. 8 Ann. Rex v. Pritchard, Bunb. 269. When there ate two executions, the 
landlord ſhall not hav: a year's rent on each. Semb, Dod v. Saxby, Str. 1024.——4. lets land to B. 
at 75 J. per annum for one year; a few.days before the end B. ſays he can hold it no longer, but defires 
25 much as will feed fixteen cows, which A. complies with, and demiſes alſo the houſe and garden; ſome 
months after B,'s goods are taken in execution, no part of the rent of 757. being paid; A. thall not hwe 
the 751. on motion, and ſemb. no rent under the act, though he by action. Cook v. Cook, 
Andr. 217. n an execution for coſts on judgment of nonſuit, ſheriff cannot, after he bas received 
notice of rent due, remove the goods before he has ſatisfied the landlord one year's rent; unleſs the rent 
be paid, ſheriff muſt quit; if he does not, an action lies againſt him; or, on motion, the court will order 


reſtitotion to the amount of the goods ſold, deducting coſts incurred before notice. Henchett v. Kemp- 


ſon, 2 Wil. 140.—-—-A bill of ſale held to amount to a removal of goods taken by fri facias, and the 
ſheriff ſhail pay the year's rent out of the money levied, Barnes, 211.** ru 

This remedy by diſtreſs is greatly enlarged by ſeveral acks of 
parliament, which are taken notice of under the head of DAH, 
and therefore I ſhall here only ſubjoin ſome clauſes in a late law 
for the more eaſy recovery of rents. | 

By the 11G. 2. c. 19. 1. it is enacted, „That in caſe any 

« tenant or leſſee of lands or tenements, upon the demiſe where- 
« of any rent is payable, ſhall fraudulently or clandeſtinely carry 
© off his goods to prevent the landlord from diſtraining, it ſhall 
be lawful for every landlord, or any perſon by him empowered, 
within thirty days next enſuing ſuch carrying off, to ſeize ſuch 
goods wherever the ſame ſhall be found, as a diftreſs for the 
« rent, and the ſame to ſell or diſpoſe of as if the ſaid goods had 
been diſtrained upon ſuch premiſes, provided that no landlord 
* ſhall ſeize goods ſold bend fide and for a valuable conſideration 
to any perſon not privy to ſuch fraud.” 

And by 5 3. „ If any ſuch tenant ſhall fraudulently remove his 
« goods, or if any perſon ſhall knowingly aſſiſt ſuch tenant in 
« fraudulently conveying away his goods, or in concealing the 
« ſame, all perſons ſo offending ſhall forfeit to the landlord, from 
* whoſe eſtate ſuch goods were carried off, double the value of 
the goods, to be recovered by action of debt, &c. 

[5 4- Provided, if ſuch goods and chattels exceed not the value (a) The 
of 50 J., the landlord, his bailiff, ſervant, or agent, may exhibit c_—_ 
(a) a complaint in writing againſt ſuch offender or offenders be- upon oath, 
fore two or more juſtices of the peace of the fame county, riding The King 
or divifion of ſuch county, reſiding near the place whence fuch — Biſlex, 

. 


— 


20G. - 


goods and chattels were removed, or near the place where the 
K B. fame were found, not being in the lands or tenements whence 
Cn Oh goods were removed, who may ſummon the parties con- 


uſt. title | I 
iſtreſs, 8. cerned, examine the fact, and all proper witneſſes upon oath, or 


| — — is if any ſuch witneſs be one of the people called Quakers, upon af. 


order. not a firmation required by law, and in a ſummary way determine whe. 
conviction, ther ſuch perſon or perſons be guilty of the offence with which he, 
and if good ſhe, or they are charged; and in like manner to inquire of the value 


—— vn of the goods and chattels by him, her, or them reſpectively ſo fray 


; — in point 1 carried off or concealed as aforeſaid; and upon full proof of 
Or m is 


not deni the offence (5), by order under their hands and ſeals, the ſaid 
The ci. juſtices may and ſhall adjudge the offender or offenders to pay 
dence there - double the value of the ſaid goods and chattels to ſuch landlord, 
fore need not hig bailiff, ſervant, or agent, at ſuch time as the ſaid juſtices ſhall 


; be { . . ” - -4 
| I . appoint: And in caſe the offender or offenders, having notice of 


court will ſuch order, ſhall refuſe or neglect ſo to do, may and ſhall, by 


Son warrant under their hands and ſeals, levy the ſame by diſtreſs and 
had juriſdic- ſale of the goods and chattels of the offender or offenders, and for 


tion, where want of ſuch diſtreſs may commit the offender or offenders to the 


— mpoben houſe of correction, there to be kept to hard labour without bail 


words of the Or mainpriſe for the ſpace of ſix months, unleſs the money ſo or- 
Katute. 14 ered to be paid as aforeſaid ſhall be ſooner ſatisſicd. 


It is not ne- 


ceſſary to ftate in ſo many words, that the rent was in arrear when the goods were carried off; it it 
enough if it appears from the order. Id. Nor is it neceſſary to ſtate for what time due. 14, It 
enough to ſay that the goods were taken about ſuch a time. Id. In a charge againſt a perſon fir 
aſſiſting the leſſee in carrying away the goods, it is only ntceſſary to ſtate that offence; for the carrying 
away by the leſſee, and the aiding him in carrying them away, are by the ſtatute two diſtin offences. 1s, 
The ſtating the charge in the disjunctive, as that the defendant aſliſted in removing or concealing the 
goods, is ſufficient. R. v. Middleton, 1 Burr. 399. 


$5. 6. Appeal given to the quarter-ſeſſions; and appellant en- 
tering into a recognizance with two ſureties in double the ſum 
ordered by the two juſtices to be paid, the execution of ſuch or- 
der in the mean time to be ſuſpended. 
(a) Before By g 7- Landlords are empowered to break open houſes, E. 
ths fature to ſeize. goods fraudulently ſecured therein, firſt calling to their 
it was aſſiſtance the conſtable, &c. of the hundred, borough, pariſh, dil- 
e 42 trict, or place where the ſame are ſuſpected to be concealed; and 


houſe, the in the caſe of a dwelling-houſe (a), oath being alſo firſt made be. 


landlord | fore ſome juſtice of the peace of a reaſonable ground of ſuſpi 
— „ cion that ſuch goods are therein.) 


inner door. Comb. 17. | | 
And by 5 8. „It ſhall be lawful for every landlord to ſeize, for 
tc a diſtreſs, corn and graſs, hops, roots, fruits, or other product 
« growing on the eſtates demiſed as a diſtreſs for rent; and the 
e ſame to cut, gather, and lay up when ripe in the barns or other 
ce place on the premiſes; and in caſe there ſhall be no prope! 
e place, then in any other barn or proper place which ſuch land- 
« lord ſhall procure as near as may be to the premiſes, and in 
« convenient time to appraiſe, ſell, or difpoſe of the ſame to- 
cc wards ſatisfaction of the rent, in the ſame manner as. othe! 
« goods may be ſeized and diſpoſed of; the appraiſement to be 

& taken when gathered and made.“ | | 
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[By 5 9. The diſtreſs of corn, Sc. is to ceaſe, if the rent in 
arrear, and the coſts of making the diſtreſs, be paid before it is 
cut. ] | 
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2. Of the Remedy by Writ of Annuity. 


If a man grants by his deed an annual rent to J. S. in fee, for Lit. ſect, 
life or for years, and the rent is behind, the grantee may bring his 2 : 
writ of annuity againſt the grantor, and thereby charge his per- 6 Co. hs 
ſon; and this remedy is founded on the words of the contract, 
which being preſumed to be founded on a valuable conſideration, 
are always taken moſt ſtrongly againſt the grantor z and there- 
fore, where a man grants an annual rent, the perſon granting is 
as well liable to the charge as the land, becauſe the perſon of 
the grantor ought to be liable to the payment of what he himſelf 
hath given. 

Hence it follows, that no writ of annuity lies for a rent- Roll. Abr. 
ſervice, becauſe the rent-ſervice being ſomething reſerved by the 226. 
leſlor by way of retribution for the land demiſed, proceeds not 
from the grant of the leſſee, the reſervation being the act of the 
leſſor, and, conſequently, the perſon of the leſſee ought not to be 
liable to the diſcharge of a thing it never granted; for the leſſee 
is only paſſive, and takes the lands upon ſuch terms as the leſſor 
is willing to part with it, and by ſuch acceptance of the land agrees 
to the reſervation of the rent. | 

It follows alſo, that if a man deviſes rent out of his land, and 6 Co. 58. bz 
dies, that no writ of annuity lies for ſuch rent, becauſe the de- 
viſe cannot take effect till after the death of the deviſor, and then 
it is impoſſible to charge the perſon, 

90, no writ of annuity lies for a rent granted for equality of 
partition, or in lieu of dower ; for though theſe be given by the 
perſon, yet, being granted in ſatisfaction of a real eſtate, they re- 
tain the nature of the things for which they are given, and there- 
tore not recoverable in a perſonal action. 


But, for the further explanation hereof, vide tit. Annuity and 
Rent-charge, 


3. Of the Remedy by Aſſiſe. 


The writ of aſſiſe lies to reſtore the party to the actual ſeiſin 774 title 
of that freehold which he hath been diveſted of, and, conſe- Afliſe. 
quently, the party who brings it muſt have at leaſt an eſtate for 


lie in the rent, and muſt have been in the ſeiſin and enjoyment 
thereof, 


4. Of the Clauſe of Re-entry. 


The condition of re-entry for non-payment of rent was the Lt. rd. 
emedy by the ancient law, which was afterwards changed into a 325. 


diſtreſs; but is yet a remedy allowable at law, where the party . Lit. 201, 


a L } ; 20a. 
rovides it by the deed; as, if a man makes a feoffment, gift, or Gilb. on 


leaſe, reſerving rent, with a condition that if the rent be behind, Reats, 135. 
chat it ſhall be lawful for the feoffor, &c. and his heirs, into the 
D 3 lands 


3 


Bent. 5 
lands to re- enter; in theſe caſes, if the rent be not paid according 
to the deed, the feoffor or leſſor may enter into the lands, and 
hold them in his former eſtate, becauſe the feoffment or leaſe 


was not abſolute, but defeaſible by the non-performance of the 


Lit. ſect. 
327. 


Co. Lit. a0 3. 
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condition. 

But, where a feoffment is made of lands, reſerving rent, upon 
condition that if the rent be behind, it ſhall be lawful for the 
feoffor and his heirs to enter and hold the lands, and take the 
profits till he be ſatisfied and paid the rent behind; this is not a 
condition abſolutely to defeat the eſtate; but the feoffor in this 
caſe ſha}l upon his entry only hold the land as a pledge, or in na- 
ture of a diſtreſs, till the rent be paid him, and the profits ſhall 
not go into the account of the rent, but ſhall be applied to his 
own uſe, that by ſuch perception the tenant may be obliged the 
ſooner to pay the arrears of rent. 

But, if the condition be, that if the rent be behind, the leſſor 
ſhall re-enter, and take the profits until thereof he be ſatisfied ; there, 
the profits thall go into the account of the rent, and, conſequently, 
when the profits received are equivalent to the arrear of rent, the 
leflee may re-enter and hold it under the former leaſe. 


entry are, and when they are not to be in ſatisfaRtion of the rent, is not admitted in equity; for the courts 
of equity will always make the leſſor account to the leſſee for the profits of the eftate during the time of 
his being in poſſeſſion of it, and decree him after he is ſatisfied the tent in arrear, and the cofts, charges, 
and expences attending his ent. y and detention of the lands, to give up the poſſeſſion to the leſſee, and 
deliver and pay him the ſurp:us of the profits of the eſtate, and the money ariſing thereby. Co. Lit. 203. 
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And though part of the rent be paid him before re-entry, yet, 
if the whole be not ſatisfied, he may re-enter for any part that is 
in arrear, becauſe the condition is to enforce the payment of the 
whole rent, and therefore he may take advantage for non-payment 
of any part thereof. Ss 

If a man grants a rent-charge to J. S., his heirs and aſſigus, and 
if it ſhall happen that the rent ſhall be behind and unpaid, that 
then the ſaid J. S., his heirs and aſſigns, ſhall enter into the land, 
and have and enjoy the rent thereof, until the arrears be fully fa- 
tigied, and the grantor covenants to levy a fine to the uſes of the 
ſaid deed; if, after the fine levied, the rent be arrear, the grantee 
may enter into the land, or make a leaſe for years to try his title 
in ejectment, becauſe by the fine there is an eſtate veſted in the 
conuſees to raiſe a uſe in the grantee of the rent-charge when 
the rent is behind; and whenever the rent becomes arrear, th 
Pelſeſſon is executed to that uſe, and, confequently, the grantee has 
a right to take and keep that poſſeſſion till the uſe for which it was 
executed be ſatisfied, and that was till the arrcars of rent be 
paid by the perception of the profits; and therefore though the 
grantee's intereſt in the land be uncertain, (becauſe it is uncertain 


when the rents will be paid out of the profits,) yet, while his in- 


tereſt remains, if his poſſeſſion be.diſturbed or deveſted, he may 

reſtore it by ejectment, which is the proper remedy to recover the 

poſſeſſion. And if the grantee aſſigns over the rent, the aſſignet 

may likewiſe cuter and maintain a title in ejectment; for thoop 
10 . E 
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ding the uſe ariſes out of the eſtate of the conuſee only as the rent is 
and in arrear, and till the rent be behind and unpaid, there is nothing 
leaſe more than a bare poſſibility of a uſe, which in its nature is net 
f the aſſignable, yet, by the conveyance of the rent, it ſhall paſs, becauſe 
t is nothing more than a remedy or ſecurity for the rent, and 
upon therefore ſhall attend that, into whoſe hands ſoever it comes. 
r the And by the better opinion it ſeems, that if the rent be arrear Ciro. Car. 
e the before the fine levied, yet the fine levied afterwards ſhall be ſuſſi - 512. 
not 2 cient to raiſe a uſe in the grantee to enter into the land for the 
1 this recovery of thoſe arrears, becauſe the fine is guided by the deed 
n na- of grant, and both amount but to one aſſurance, and, con- 
ſhall ſequently, the fine ſhall have relation to that deed which leads the 
to his uſe of it, and makes it operate. f 
d the 50 it is, if ſuch a rent had been granted to a man and his heirs, Sid. 223. 
and if the rent be behind and unpaid, then it ſhall be lawful for 262. 344+ 
leflor the grantee and his heirs to enter, 6c. the grantee, when the rent Kan 734. 
there, is arrear, may by ſuch proviſo enter and hold the land till he be Ra * A. „ 
ently, paid the rent by the perception of the profits; for though it was 158. 
„ the objected that there was no eſtate conveyed, out of which a uſe e 
might ariſe to the grantee upon the non-payment of rent, and that Cowley. 
— this grant could paſs no eſtate to the grantee as a conveyance at 
time of common law, becauſe the grantee could have nd inheritance or 
** | freehold in the land when the rent was in arrear for want of 
it.0z. WY livery, nor an eſtate for years for want of a certain commence- 
ment and determination; yet it was adjudged, that by the grant 
7, yet, he had an intereſt veſted in him when the rent was arrear; and 
n though it be an uncertain intereſt, which for the uncertainty of 
of the its commencement and determination might be void by the ſtrict 
yment rules of law, if it were granted independent on any eſtate certain, 
yet it is good in this caſe, becauſe it is created to attend a deter- 
s, and minate eltate, and the non-payment of the rent fixes the cer- 
. tainty of its beginning, and the ſatisfaction of the arrears by the 
ak perception of the profits, the end and determination of ſuch in- 
Ih Fer tereſt, and therefore the grantee may reduce ſuch intereſt as it 
of the rriſes into his poſſeſſion by ejectment, which is the proper remedy 
rantee do recover the poſſeſſion. 
is title | 
in — 5. Of the Nomine Pene. 
when 
ar, the This is not ſo much a remedy for the recovery of rent, as a pe- Gilb. on 
ee has nalty to oblige the tenant to a punctual payment, and this as well co Poet 
71 of a rent-charge as a rent- ſervice; and herein theſe things ſeem pam. 206. 
ent de oblervable. | 2 Lutw. 1151. 
gh the That in caſe of a rent-ſervice or rent-charge, if it be granted Hob. 82. 
Sortain that if the rent be arrear, that the tenant ſhall forfeit 8 s. a day 2088. 
his in- 43 2 nomine pena, there muſt be an actual demand of the rent at ” 
ie ma) the day to give a title to the penalty, becauſe, till an actual de- 
er the mand made, it cannot appear that there was any default or ne- 
ligne i glect in the tenant, and it were unreaſonable to oblige the tenant 
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o pay ſuch penalty without a wilful default; for the preſumption 
is, that he was ready to pay „ penalty; and chere 
4 is 


40 Rent. 
is no way to overthrow that preſumption but by proving an actual 
demand made, and then if ſuch demand be not anſwered by pay. 
ment, it is evident, that the tenant has wilfully neglected it, and 
conſequently has ſubmitted himſelf to the penalty. 


Job. 208. But, if rent be demanded at the day, and not paid, and, conſe. 6, 
att. 42+ quently, the penalty forfeited ; as, if a rent be granted to A. for 
Hs, life, and, if it ſhall be arrear by the ſpace of ten days after the ' 
Lo ene feaſts of payment, being lawfully demanded, that then the grantor | 
imſelfto ſhall forfeit 10s. by way of pain, and that then and ſo often it = 
| — ſhall be lawful for the grantee to diſtrain till the rent and penalty . 
7 thought be ſatisfied; by the opinion of Hob. if the grantee demands the P 
that there rent at the end of the ten days, by which he becomes entitled to bis 
muſtbe2 the penalty, the grantee on the eleventh day muſt likewiſe demand N 
demand of — e 1 the! 
the renton the penalty, becauſe it is not due till after the ten days incurred, Fs: 
_ 2 after and the grantor has the whole day on which the penalty becomes aur 
due, that is, due, to pay it. But quære whether the grantee be obliged to de- 1 
in the cafe mand the penalty after it becomes due. . 
here put, on the eleventh day.] | F ”r 
Hob. 32. But, if the plaintiff brings an aQion of debt, or avows for the for | 
233. rent and nomine pænæ, without laying an actual demand for the rent 
— J. rent, though he. cannot recover the penalty for want of ſuch de- tisfy 
if a leſſor mand, yet he ſhall, by ſuch ſuit, have judgment for the rent, be- mov 
avows for cauſe that is really due, and ought to be paid without any de- Sc 
rent and 1 23 
a nomine mand. ; it 1n 
ne, and the rent was not demanded, ſo that the nomine pænæ was not due, a general judgment fey the a 
ſhall be entirely reverſed, Ld. Raym. 256. ] for t 
Cro. Eliz. If the tenant, that is chargeable with the rent, aſſigns ' over his oh 
— „ intereſt in the land, it ſeems, that the aſſignee is chargeable with Rio 
Cholmly. the penalty for any arrear incurred in his own time, becauſe the 1 
Moor, pl. nomine pœnæ being intended as an obligation on the tenant to pay we 
6. the rent, that obligation, from the nature of the contract, mult thin 
have continuance ſo long as the rent is payable z and therefore the © 
whoever takes the land, takes it under the charge of the rent, and, WF cauſe 
conſequently, muſt be ſubject to that ſecurity which was originally WF creat. 
taken upon the creation of the rent. ths 
Cro. Eliz. If the rent be deviſed without mention of the nomine pene, yet other 
- 2" „ it ſhall paſs as incident to the rent, becauſe whoever has a right to not ce 
Phillip, the rent, ought to have all that ſecurity ſor the payment of it Bu; 
which was taken upon the original creation of it. act of 


Co.Lit.162, The nomine pene, as an incident to the rent, ſhall deſcend to « 20 
the heir, becauſe, being a ſecurity or penalty to engage the pay Wi « arr. 


ment of the rent, whoever has a right to the rent ought, in reaſon, WF « it « 
to have the penalty, which is to oblige the tenant to pay it. Bu « ren 
the ſtatute of 32 H. 8. c. 37. gives no remedy for the recovery d « to 
the nomine pænæ, as it does for rents, becauſe the grantee of e the 
rent-charge might have an action of debt for the arrears of the « wer 
nomine pane at common-law z for, being only a penalty, they * 
looked on it to be only a chattel, ſince it did not grow due witli ſeiſed 
every gale of the rent, but aroſe caſually upon the non- paymem Wi fee. fm 
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the grantee might have an action of debt, and, conſequently, 
there was no neceſſity for the ſtatute to provide a remedy, 


6. Of the Remedy by Action of Debt, Ec. and as grounded on 
ſeveral Acts of Parliament, 


The remedy by action of debt extended only to rents reſerved 
on leaſes for years, but did not affect freehold rents; the reaſon 
whereof is this: actions of debt were given for rent reſerved 
upon leaſes for years, for that ſuch terms being of ſhort continu- 
ance, it was neceſſary that the leſſor ſhould follow the chattels of 
his tenant, wherever they were or whereſoever he ſhould remove 
them: but, when the rents were reſerved on the durable eſtate of 
the feud, the feud itſelf, and the chattels thereupon, were pledged 
for the rent; and, if the land were unſtocked for two years, the 
lord had his ceſſavit per biennium to recover the land itſelf ; and 
hence it is, that if the durable eſtate of the feud determined, as, 
if the leflee for life died, the leſſor might have an action of debt 
for the arrears; becauſe the land was no longer a ſecurity for the 
rent; and therefore the chattels of the tenant were liable to ſa- 
tisfy the arrears in an action of debt wherever the tenant re- 
moved them. . 

So it was in caſe of a rent-charge; for if a man were ſeiſed of 
it in fee, and it was arrear, he could have no action of debt for 
the arrears; and if he died, his heir could not have any real action 
for the arrears, for that is proper for the recovery of the poſſeſ- 
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Co. Lit. 168. 
4 Co. 49· 


ſion, which was ſtill in him, nor could he have a perſonal action, 


becauſe, beſides the former reaſon, it were abſurd to give a real 
action for the rent running on in his own time, and a perſonal 
action for the arrears in the lifetime of the anceſtor at the ſame 
time; for it could not be ſuppoſed to be both a real and perſonal 
thing: for this reaſon alſo the executor could have no action for 
the arrears (who is entitled to the perſonal eſtate); and alſo be- 
cauſe he could not entitle himſelf by virtue of the contract that 
created the rent, fince the heir was conſtituted” repreſentative by 
the contract, and by conſequence that repreſentation excluded all 
other perſons from taking any benefit as repreſentatives, that did 
not come under that character. 

But theſe inconveniencies and miſchiefs are remedied by a late 
att of parliament, by which it is provided, „ That whereas no 
* action of debt lies againſt a tenant for life or lives, for any 
* arrears of rent, during the continuance of ſuch eſtate for life or lives, 
* it ſhall and may be lawful for any perſon or perſons, having any 
© rent in arrear, or due upon any leaſe or demiſe for life or lives, 
* to bring an action or actions of debt for ſuch arrears of rent, in 
* the ſame manner as they might have done in caſe ſuch rent 


* were due and reſerved upon a leaſe for years.” 
And by th 


8 Ann. 
c. 14. ſ. 4. 


ſtatute of 32 H. 8. c. 37. the executors of a man Co. Lit. 13. 


leiſed either of a rent charge, rent · ſervice, or rent · ſeck, either in 2 . 
fee· ſimple or fee tail, have now a double remedy given on. 4 Lit-Rep.93, 
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4 Co. 48. ſuch arrears, either by action of debt or diſtreſs : the action of 


debt lies not only againſt the tenant that ought to have paid the 
rent, but againſt his executors and adminiſtrators; the diſtreſs 
runs with the land as long as it continues in the tenant's poſſeſſion 
that ſuffered the rent to run in arrear, or of any other perſon 
claiming by or from him. | 

And therefore, if a man grants a rent-charge in fee, and after. 
wards makes a feoffment Th land, out of which it iſſues, and 
the feoffee makes a leaſe at will, the executors of the grantee 
may diſtrain the tenant at will for any arrears that became due in 
the lifetime of the grantor, becauſe ſuch tenant claims from the 
grantor; and ſo every feoffee of the firſt feoffee in infinitum claims 
immediately from the grantor. | 


So, if the tenant makes a gift in tail, and the donee dies, the 


iſſue is chargeable with the arrears of the rent; becauſe though 
he claims by deſcent per farmam doni, yet it is by virtue of the gift 
made by the tenant. 

But, if tenant in tail makes a gift in fee, and dies, and the dif. 
continuee charges the land with a rent in fee, and then enfeoffs the 
iſſue in tail within age, ſo as he is remitted, the ifſue is chargeable 
with none of the arrears; becauſe, being remitted by the feoff- 
ment to the old eſtate-tail, he cannot claim under the diſcontinuee, 
but from the firſt donor. 3 

So it is, if the tenant dies without heirs, ſo . tenancy eſ- 
cheats to the lord, he ſhall not be chargeable with any arrears of 
a rent-charge incurred in the life of the tenant, © : 

But before theſe acts, if there had been tenant for life of a 
rent, and he died, the rent being in arrear, his executors, by the 
common law, might have an action of debt for the arrears ; for 
the executor, repreſenting the perſon of the teſtator, ſucceeds in 
all his perſonal rights; and, when the rent is arrear at his death, 
it is no more than a ſingle perſonal duty, diſtin and ſeparate 
from the real eſtate, for which there can be no remedy by 
real action, which recovers the freehold of which the poſſeſſor 
was diſſeiſſed; but the arrears of the rent being no freehold, but 
a perfect chattel or ſingle duty, were recoverable by the executor 
as all other perſonal things; and though the freehold determined 
by the death of the tenant for life, yet they did not conſtrue ſuch 
duties to ceaſe, becauſe there were no words in the contract to 
found ſuch a conſtruction upon; for the contract gave him the 
entire rent during life, and the act of God did not take it 
away. 
if tenant pur auter vie or tenant for years held over, yet the 
leffor could not diſtrain them for the rent that became due before 


* 


the determination of the reſpective leaſes, though they continued 


in the poſſeſſion of the land afterwards; for when the leaſe was 
determined, the leſſor could not avow on them as his tenants, 
claiming under a leaſe that was ended. To remedy this, it (a) is 
provided that whereas tenant pur auter vie and leſſees for years, 
or at will, frequently hold over the tenements to them deviſed, 
after the determination of ſuch leaſes; and whereas after the 
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determination of ſuch, or any other leaſes, no diſtreſs can by 
Jaw be made for any arrears of rent that grew due on ſuch re- 

ive leaſes before the determination thereof; © It ſhall 
« and may be lawful for any perſon or perſons, having any rent 
« jn arrear, or due upon any leaſe for life or lives, or for years, or 
« at will ended or determined, to diſtrain for ſuch arrears, aſter 


| « the determination of the ſaid reſpective leaſes, in the ſame 


« manner as they might have done if ſuch leaſe or leaſes had 
« not been ended or determined; provided that ſuch diſtreſs be (See the 
« made within the ſpace of fix calendar months after the deter- — 5 * 
« mination of ſuch leaſe, and during the continuance of ſuch ge que 
« landlord's title and intereſt, and during the poſſeſſion of the of Ann. tir. 
« tenant from whom ſuch arrears became due.” Digreſs( A).] 
Alſo, for the more effectual recovery of rents, it is provided, 40.2. c.28. 
« That in caſe any tenant for life or years, or other perſon who 
« ſhall come into poſſeſſion of any lands, &c. under or by colluſion 
« with ſuch tenant, ſhall wilfully hold over after the determination 
« of ſuch term, and aſter demand made, and notice in writing giv- 
«© en, for delivering of the poſſeſſion thereof, by the perſon to whom 
e the remainder or reverſion ſhall belong, or his agent, thereunto 
« lawfully authoriſed, ſuch perſon holding over ſhall pay double 
« the yearly value of the lands, &c. ſo detained, to be recovered 
« by action of debt, whereunto the defendant ſhall be obliged to 
gie ſpecial bail; againſt which penalty there ſhall be no relief 
« in equity.“ 
And by a ſubſequent act it is provided, That in caſe mw * 11G. 3. 
« tenant ſhall give notice of his intention to quit the premiles, 9. 
« and ſhall not accordingly deliver up the poſſeſſion at the time in 4 
« ſuch notice contained, the ſaid tenant, his executors or admi- from year to 
« niſtrators, ſhall pay to the landlord double the rent which he Jer, is with- 


« ſhould otherwiſe have paid.” — 7 ſta- 


liabe to pay double rent, if he does not quit after giving notice. Timmins v. Rowliſon, 3 Bur. 1603. 
Af tenant gives parol notice that he will quit, it is ſufficient, and ſubjects him to double rent if he 
does not, Ibid. A receiver under the court of Chancery is an agent lawfully authoriſed within this 
ict to give notice. The court of K. B. conſideted the notice itſelf ro be a ſufficient demand. But the 
court of C. P. ſeemed to think the demand of poſieſſion to be diſtin from the notice, for they held that 
demand made on the laſt day of the term was premature, inaſmuch as the term did not in ſtrictneſs of 
las expire till midnight, but in the ſame caſe determined that the notice ought to be given before the ex - 
piration of the term. Wilkinſon v. Collett, 5 Burr 1694. Cutting v. Derby, 2 Bl. Rep. 1075. But 
the law ſeems to be as laid down by the court of B. R.—lf a landlord give his tenant notice to quit at the 
expiration of his leaſe, he is entitled to double rent, if the tenant holds over: and a ſecond notice given 
to the tenant after the expiration of the firſt notice * to quit on a ſubſequent day, or to pay double rent,“ 
is no waiver of ſuch firſt notice, or of the double rent which has accrued under it. Meſſenger v. Arm- 
firong, 1 Term Rep. 53- One tenant in common may bring this action for his moiety without his come 
panion, 2 Bl. Rep. 1077. ] | 


And by the laſt-mentioned ſtatute it is enacted, „ That 11 0. 2. 
« where the demiſe is not by deed, the landlord ſhall recover a rea- * 4 
ſonable ſatisfaction for the tenements (a) occupied by the de- 
* fendant, in an action on the caſe, for the uſe and occupation will the 
Hof what was ſo held or enjoyed; and if, in evidence on the Plaintiff 
* trial of ſuch action, any parol demiſe, or any agreement (not an occupa- 
being by deed) whereon a certain rent was reſerved, ſhall ap- tion; f, 
* pear, the plaintiff in ſuch action ſhall not be nonſuited, but may on ale fer 
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9 Bent. 


te make uſe thereof as an evidence of the quantum of the damages 


Lutw. 313. « to be recovered.” 

pl. 1. 209. Ld, Raym. 28. 170. Comb 255. See 3 Salk. 136. pl. 2. [Ni babuit in 
tenementis cannot be pleaded to an action for uſe and occupation, Lewis v. Wallace, Hil. 25 G. 2, 
K. B. Bull. NI. Pri. 139. 4th edit. 2 Wilf. 208. Nor can a defendant in fuch an action bring evi. 
dence to impeach the plaintiff s title. Cooke v. Loxley, 5 Term Rep. K. B. 4] 


3 Lev. 150. And though at common law no action lay for rent, but an ac- 
—Thatan tion of debt, yet it was held, that for the uſe and occupation of a 
Eon n er. farm, Qc. an aſſumpſit would lie. 


preſs promiſe, and where the reſervation is of a ſum in groſs. Hard. 366. 4 Mod. 78. Noy, 60, 
Allen, 57. Vent. 272. [See the clauſe of the ſat. 125 


(IL) Rent when and how diſcharged; and herein, 
| of the Eviction of the Tenant. 


Gilb. on [ Abrede is ſomething given by way of retribution to the 

Rents, 145. leſſor for the land demiſed by him to the tenant; and, con- 

* ſequently, the leſſor's title to the rent is founded upon this; that 
the land demiſed is enjoyed by the tenant during the term in- 
cluded in the contract; for the tenant can make no return for a 
thing he has not : if therefore the tenant be deprived-of the thing 
letten, the obligation to pay the rent ceaſes, becauſe ſuch obliga- 
tion has its force only from the conſideration, which was the en- 
joyment of the thing demiſed. Hence then we may gather theſe 
concluſions or - inferences.) 

2 Roll. Abr. If the lands demiſed be evicted from the tenant, or recovered by 


Ac ., A title paramount, the leſſee is diſcharged from the payment of 
Cro. Eliz, the rent from the time of ſuch eviction ; but, notwithſtanding 
Tu 4 ſuch recovery or eviction, the tenant ſhall pay the rent that became 
Co. Lit.1 


wn due before the recovery; becauſe the enjoyment of the land being 
ſo long as the conſideration continued, the obligation muſt be in 
force ; there being the ſame reaſon that the tenant ſhould pay the 
rent for part of the time contracted for, as for the whole term, 
if he had enjoyed the land fo long. | 

2 Roll. Abr. 80, if a diſſeiſor makes a leaſe for years, rendering rent, and 
8 afterwards the diſſeiſee enters, and (a) ouſts the leſſee, yet the 
8 leflee ſhall be accountable for the rent incurred before the oufter ; 
ouſter. becauſe the leſſee cannot be taken for a treſpaſſer, ſince he came 
LA. Raym. into the lands under the ſanction of a legal contract; though the 


[ir mutt be diſſeiſor, having but a defeaſible title, could not perform that con- 


pleaded: tract; however, till it was deſtroyed, and while the leſſee had the 
and nga aceable enjoyment, the obligation to pay the rent, which was 
a es on the enjoyment, muſt continue, and, conſequently, the 

or deſtruc- leſſee be obliged to pay the rent till the entry of the diſſeiſee. 


tion by him 
of part of the premiſes, without alleging an actual expulſion, is not ſufficient ; for theſe are ſimply treſ- 
Uli Hob. 326. Reynolds v. Buckle, Cowp. 242. Hunt v. Cope, 2 Jon. 148, Roper v. 


1000. 18. For the ſame reaſon, if part only of the land letten be evicted 
+ Up from the tenant, ſuch eviction is a diſcharge of the rent in pro- 


235. portion to the value of the land evicted. 


if 


the conſideration for which the tenant was obliged to pay the rent, 


ration 
theſe 
rent 1 
(for, 

the p 
the 1; 
vives 
exting 


y 
land! 


Bent. 

I; A. lets ſeveral lands to B., and afterwards the inhabitants of 
the town, where part of the lands lie, recover a right of common 
in part of the lands demiſed; this recovery, it ſeems, by the ſtrict 
rules of the common law, ſhall make no apportionment of the 
rent; becauſe the recovery of the common is no eviction of the 
land, for the ſoil ſtill remains in the leſſee; and therefore there 
can be no apportionment. But a court of equity conſiders that 
the lefſee can have little benefit by the ſoil itſelf, while others are 


permitted to take the profits in common with the leſſee, and there- 


fore in ſuch caſes have apportioned the rent; unleſs it appears, 
that, notwithſtanding ſuch right of common recovered, the lands 
demiſed are well worth the rent reſerved upon the leaſe. 

But the former caſes are to be underſtood with this reſtriction, 
that if the tenant be ouſted by a title paramount, before the —4 
appointed for the payment of the rent, ſuch eviction entirely diſ- 
charges the tenant from the payment of any part of the rent. 
For inſtance, if A. leſſee for life, makes a leaſe to B. for years, 
rendering rent, payable at Zafter, and B. by virtue of the leaſe 
enjoys the land for nine months, and then A, dies, by which the 
intereſt of B. is determined ; in this caſe, B. ſhall pay no rent at 
all; for though he held the land for nine months, yet his leaſe 
being ended before the expiration of the year, (for the rent being 
made payable at Zafter only, was payable but once in a year,) 
there could be no rent due by the contract, for it was in con- 
ſideration of the enjoyment of the land that the leſſee was by the 
contract obliged to pay the rent at the expiration of the year 
and when the enjoyment is interrupted and deſtroyed, the leſſee 
ſhall not be obliged to pay for what he had not; nor can there 
be any apportionment, becauſe by the expreſs words of the leaſe 
it was to be paid at Eafter,. and not before *, 

As the tenant is diſcharged from the payment of the rent when 
the land is evicted by a title paramount, ſo, by a parity of reaſon, 
he ſhall be diſcharged from it when the lord purchaſes the tenancy; 
for in ſuch caſe the lord cannot have both the land and the rent, 
nor ſhall the tenant be under any obligation to pay the rent, when 
the land, which was the confideration, is' reſamed by the lord 
mto his own hands; and this reſumption or purchaſe of the te- 
nancy by the lord, makes what the law books call an extinguiſh- 
ment of the rent. | 

But, if the conveyance to the lord was not abſolute, but upon 
condition, or, if it were only of a particular eſtate of ſhorter du- 
ration than the eſtate which the lord had in the rent-ſervice; in 
theſe caſes, though there be an union of the tenancy, and the 
rent in the ſame hand, yet, becauſe that union is but temporary ; 


for, upon the performance of the condition or determination of 


the particular eſtate, the tenant is reſtored to the enjoyment of 
the land, and, conſequently, the obligation to pay the-rent re- 
vives;) therefore the rent in ſuch caſe in only ſuſpended, and not 

extinguiſhed, ; 
By the 11 Ges. 2. cap. 19. reciting, that, whereas if any leſſor or 
landlord, having only an eſtate for life in the land, Ec. — 
| ore 


45 
Ch. Ca. 37, 
32. ſew v. 
Tirkwell. 
3 Ch. Rep. 
12. 


392. pl. 105. 
* But now, 
by the ſtat, 
11 G. 2. 

C. 19. ſ. I 5s 
at the death 
of tenant far 
life, a pro- 


portiona 
part of the 
rent ſhall be 
paid to the 
executor . 
Vide the 
ſtat. infra. 


Vaugh, 199. 
142. 


Bro. tit. 
Extinguiſh- 
ment (17). 
Vaugh. 39» 
199. 
Pollex. 142. 


I 


46 | Rent. 


fore or on the day on which any rent is reſerved or made payable, 
ſuch rent or any part thereof, is not recoverable by the executor, 
c. of ſuch leflor ; nor is the perſon in reverſion entitled thereto, 
any other than for the uſe and occupation of ſuch lands, &&'«. from 
the death of the tenant for life; of which advantage hath beet 
taken by the undertenants, who thereby avoid paying any thing 
for the ſame; for remedy whereof it is enacted, That where any 
tenant for life ſhall die before or on the day on which any rent 
vas reſerved, or made payable on any demiſe or leaſe of any 
lands, & which determined on the death of ſuch tenant for life, 
the executors or adminiſtrators of ſuch tenant for life ſhall and 
may, in an action on the caſe, recover of and from ſuch under. 
tenant or undertenants of ſuch lands, c. if ſuch tenant for life 
die on the day on which the ſame was made payable, the whole; 
or if before the day, then a proportion of ſuch rent, according to 


the time ſuch tenant for life lived of the laſt year, or quarter of = 
a year, or other time, in which the ſaid rent was growing due 2 
as aforeſaid, making all juſt allowances, or a proportionable part Aa 
theteof reſpectively. | yr 


Holder v. [Where rent was ſo granted, as that upon ſome contingency 

_ happening, there was no one who could take by the grant, in — 
— ſuch caſe the rent was ſaid to be determined, for it could not pro- 4 
3 P. Was. perly be ſaid to be extinguiſhed or ſuſpended, theſe terms be * 


264. ). ing only applicable when there is an union in the ſame perſon, 


. either abſolute or temporary, of the rent and the land out d wr, 
x50, Which it iſſues. A determination of it happened, when rent vn + 0 
* . granted to one pur auter vie, and the tenant pur auter vie died in we 1 
Yelv. BY the lifetime of cęſuy que vie, here, as there could be no generd — 
Noy, 48. occupancy of a.rent, and no ſpecial occupant was marked out, 2h | 
=D 466. it determined upon the death of the grantee, So, where a rent het 


where Ld, Was granted to one, his executors, adminiſtrators, and aſſigns, and 
Hardwicke the grantee died in the lifetime of the tenant pur auler vie, i In 
5 was holden that it did not go to the executor, being a freebolt the p: 
named in which he was incapable of taking, and therefore where there of the 
the grant no aſſignment, determined by the death of the grantee. But when if the 
might hare rent was granted to one and his heirs pur auter vie, and the graute torns, 


eſtate pur died in the lifetime of cftuy que vie, leaving an heir, in ſuch cal 


auter vie, the rent is not determined, but goes to the heir as a ſpecial occu- altera 
— pant (a). This queſtion, however, with reſpect to the deter the p 
fore the ka- mination of rents by occupancy is now univerſally prevented bi iſſuab. 
tute of two ſtatutes, viz. the 29 Car. 2. c. 3. . 2. which makes eſtat of the 
-: 4 el pur auter vie deviſable, and if not deviſed, chargeable in the hani nd th 
d. n. 3+4, f. Of the heir as aſſets, if he takes them as ſpecial occupant ; any vnreal 
14th _ if he does not, directs that they ſhall go to the grantee's exec diſtrib 
N. J tors and adminiſtrators, and be aſſets in their hands; and th for the 
thought that 14 G. 2. c. 20. f. 4. which in the caſe of inteſtacy makes the {ut —— 

vio! 


_ 2 plus of ſuch eſtates diſtributable.] 


cupancy, either general or ſpecial, of a rent, and therefore that the heir took in this caſe by deſcent u - 
of a deſcendible trechold, But fee the notes in Co. Litt. above referred to. 


_ M Of Apportionment“, and herein of the Suſ- Lm. 


flat. 118.2. 
a 


fron penſion and Extinguiſhment of the Rent: And on, 367. 
_ 1. In what Caſes a Rent may be apportioned by the Act of 

my the Parties, and herein of the Difference between a Rent- 
. any Service, and a Rent-Charge. | 
r life, AND firſt, it is neceſſary to diſtinguiſh between a rent-ſervice Lit. f. 222. 
u and and a rent-charge : for if a man, who hath a rent-ſervice, . og 
mew purchaſes part of the land out of which the rent iſſues, the rent= Rents, 281. 


ſervice is not extinguiſhed, but ſhall be apportioned according to for 60. 
yhole; the value of the land; ſo that ſuch purchaſe is a diſcharge to the H. un 5» 
tenant for ſo much of the rent only, as the value of the land pur- tenant muſt 
chaſed amounts t6 : but, if a man has a rent-charge, and pur- plead this, in 
chaſes part (a) of the land out of which the rent iſſues, the whole onde ex- 


| . . . onerate "the 
le ot rent 18 extinguiſhed. remainder. ] 


But, if the grantor by deed reciting the purchaſe, had granted co. Lit. 
gene] that the grantee ſhould diſtrain for the ſame rent in the reſidue of 247-8. 


ant, in the land, the whole rent-charge had been preſerved ; becauſe ſuch — — 
ot * power of diſtreſs had amounted to a new grant. 
ms If a man grants a rent- charge out of two acres, and afterwards co. Lit. 143. 
r the grantee recovereth one acre by title paramount the grant, the — 

- 2 * * 4 ere en- 
1. whole rent ſhall not be extinguiſhed ; becauſe the law, which gives ,;. — 


died the remedy for the recovery of a man's right, will not prevent the a a horſe, 
ied in proſecution of ſuch right, by depriving the proſecutor of a greater hawk, &c. 


L* profit than the thing recovered may amount to; but, in this caſe, — 2 
e * chere ſhall be no apportionment, but the grantee ſhall have the revive, vide 
: * whole rent after he has recovered one acre, 6 Co. 2, 3. Co. Lit. 149. 5 Co. 103. 
wm 1 In ſome caſes a rent- charge may be apportioned by the act of co. Lit. 148. 


freche che party; as, if the grantee releaſes part of his rent to the tenant 22 
nere of the land, ſuch releaſe does not extinguiſh the whole rent. So, 1 wack 
at when if the grantee gives part of it to a ſtranger, and the tenant at- contrary. 
e graute 1075, ſuch grant ſhall not extinguiſh the reſidue which the grantee [Hobart nw 
rach cat never parted with, becauſe ſuch releaſe or diſpoſition makes no — 6 
+2] occu- alteration in the original grant, nor defeats the intention of it, as the tenant is 
ne dete che purchaſe of part of the land does; for the whole rent is ſtill nat <ompel- 
ented by iſſuable out of the whole land, according to the original intention 0am 
s eſtat of the grant. Beſides, fince the law allowed of ſuch fort of grants, Lord C. B. 
the hau and thereby eſtabliſhed ſuch ſort of property, it would have been eo mink 
ant; ali unreaſonable and ſevere to hinder the rr to make a proper on this ſub- 
e's exec diſtribution of it for the promotion of his children, or to provide jet, 165. 
for the contingencies of his family, which were in his view. The _ of the 
s the (ui objection, that has been made to theſe ſort of apportionments or nien. But 
dviſions of rent-charges, is this, that the tenant thereby would fee the next 
be expoſed to ſeyeral ſuits and diſtreſſes for a thing, which in its Pot, _— 
original creation was entire and recoverable upon one avowry. SQ by the 


ſtat. 4 Anne 
5 u grants be not good without the attornment of the tenant. That is, ſo 25 to affect 
2. c. 19. l. 11. attoragment by tenants, unleſs made in conſeguence of ſome 
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Judgment at 


Cro. Elis. 
742. Wot- 


: ton v. Shirt. 


Co. Elia. 
637. 651. 


* V. 
Watkins, 


Roll. Abr. 


234. 


Moor, 

l, 737. 
4 His. 
771. Ewer 


v. Moyle. 


TS 23. 
utt's caſe, 
Co. Lit. 


147 8. P. 


* 


law, or decree or order of a court of equity, or made with the privity and conſent of thy 
landlord, or to any mortgagee after the mortgage is become forfeited, are void. . 


* : + 


A | for 
And if a rent-charge may partly be aſſigned by the grant of the 
party, much more may 1 4 2 his debts, by the — 
favour and aſſiſtance of the law; for though the tenant is thereby, por 
without his attorament, poſſibly made liable to ſeveral ſuits and \ 
diſtreſſes, yet it is an inconvenience he may avoid by a punQual 
performance of his own grant. * 
It is next to be conſidered, whether a rent- ſervice, incident to ; — 
the reverſion, may be apportioned by the grant of part of the re- oy 
verſion. And it ſeems formerly to have — doubted whether 498 
upon ſuch grant there could be any apportionment ? or whether - þ 
the whole rent ſhould not be extinguiſhed and loſt ? for ſince the or di 
reverſion and rent incident thereto, were entire in their creation, Cnc 
they thought it hard that by the act of the leſſor they ſhould be | 
divided, and thereby the tenant made liable to ſeveral actions and Bu 
diſtreſſes for the recovery of them. But this conception was too ſulpe 
narrow and abſurd to govern men's property long; for if I make land, 
a leaſe of three acres, reſerving 3 J. rent, as I may diſpoſe of the on 
whole reverſion, ſo may I alſo of any part of it, ſince it is a thing demi 
in its nature ſeverable, and the rent, as incident to the rever- Part; 
ſion, may be divided too; becauſe that being given in retribution tract 
for the land, ought from the nature of it to be paid to thoſe who land, 
are to have the land upon the expiration of the leaſe; and hence & not 
it is, that the rent paſſes incidently with the reverſion without I the pa 
any expreſs mention of it in the grant; but the tenant has really I guiſhe 
no prejudice from ſuch grant, becauſe it is in his power, and it is n te 
his duty to prevent the ſeveral ſuits and diſtrefſes by a punctui _ 
ic 


payment of the rent; and therefore he ought not to complain of: 
miſchief which he has wilfully brought upon himſelf. Beſides WW 9 Co. 1: 
that formerly ſuch grants could not take effect without the attorn- 
ment and conſent of the tenant. But on the other hand it would 
be extremely prejudicial, if upon ſuch grants the rent ſhould not + In v 
be apportioned ; becauſe then the leſſor could not out of his pro- 


perty make a proviſion for his younger children, or anſwer the In tl 
contingencies of his ay Oe may have in view. the wh 
And upon this reaſon the apportionment of rents has been ca. no prof 


ried a ſtep farther : as, if A. poſſeſſed of a term for 20 years, leaſe 
it for 10 years, reſerving 30 J. rent, and afterwards A. deviſes 200 
of the rent to three of his ſons equally to be divided, this 1s ! 
good deviſe, and each of the ſons ſhall have an action of debt fo 
is third part, though the reverſion, to which the rent was or 
ginally incident, remains entire; for there is nothing in the ms. 
ture of the thing to hinder ſuch a diviſion or apportionment z an6 
if the tenant omits to pay the rent, the ſeveral actions are a mil 
chief which he brings on himſelf, and which he might and ougit 
to have prevented. | 
If A. ſeiſed in fee of one acre, and poſſeſſed of a term for yen 
in another, grants a rent out of both to B. in fee, and B. takes! 
leaſe or grant of the leaſehold acre, the rent ſhall not thereby ® 
ſuſpended. | ; 


nterce] 
extreme 
or take 
portion: 
umptio 
and the 
he ſea, 
it, beca 
df part 
he rent 
land hac 
lo much 


Vol. 


* 


Bent. 49 


1. If lefſee for life or years ſurrenders part, or, if he commits a Co. Lit. 
forfeiture of part, by making a feoffment or doing waſte, the rent 148. a. 

pf the ſhall be apportioned 3 becauſe the rent is a retribution for the —__ Abr. 

y the land, and therefore muſt neceſſarily ceaſe, according to the pro- Di, 5 

ereby, portion of the land reſumed. 13 Co. 58. Moor, pl. 2556 

$ and 


Where the leſſor takes a leaſe of part of the land, or enters Co. Lit. 
wrongfully into part, there are variety of opinions, whether the 148. b. 
entire rent ſhall not be ſuſpended during the continuance of ſuch _ — * 
— to leaſe or tortious entry; and in the laft caſe it ſeems to be the "ment, 48. 

—_ better opinion and the ſettled law at this day, that the tenant is Roll. Abr. 


iether diſcharged from the payment of the whole rent till he be reſtored 98. 


iCtual 


* to the whole poſſeſſion, that no man may be encouraged to injure — — 
2 or diſturb his tenant in his poſſeſſion, whom by the policy of the Pollex. 142. 
- 144. 

Ade feudal law iy ought to protect and defend. 8 4 
ns and But there is no colour of reaſon why the whole rent ſhould be Polles. 14 


23 too ſuſpended, when the lord or leſſor takes a leaſe of part of the de 145- 
male land, becauſe here is the concurrence of the tenant, who, by his I 
of the WH own act and conſent, parts with ſo much of the land as is re- Hodgckis 
; thing if demiſed. and thereby ſuperſedes the former contract as to that 3nd Thorns 
rever. ¶ part; but fince the obligation to pay the rent was by the firſt con- $ Ked. 500, 
bution tract founded upon the conſideration of the tenant's enjoying the zog. | 
ſe who land, that obligation muſt ſtill continue on the tenant ſo far as it Ro'l- Abr. 
hence is not cancelled or revoked by any ſubſequent contract between = wa 
ithout the parties, and, conſequently, the whole rent ſhall not be extin- 57. and the 
real guiſhed by ſuch redemiſe ; but the tenant ſhall pay rent in propor- f an 

1d it is tion to the land he enjoys, becauſe the obligation of the firſt con- books denied 


inctul tract mult ſubſiſt ſo far as the tenant enjoys the conſideration to be law, 


in of 1 MY Vhich firſt engaged him in ſuch contract. _— 
Beſides 9 Co. 134. Bro. tit. Extinguiſhment, 48. and = Hale, Ch. J. if the tenant upon ſuch - emiſe 
attorn- reſerved a rent, no part of the rent reſerved upon he firſt contract ſhall be ſuſpended. Vent. 276. 
would 

ald not WF + In what Caſes they may be apportioned by the Act of Law, or 

is pro- by the Act of God. a 

yer thc In this place we are to conſider, whether the tenant ſhall pay 

en Cat» the whole rent, though part of the thing demiſed be loſt and of 

; leaſe no profit to him, or though the uſe of the whole be for ſome time 

fs al intercepted or taken away without his default. And here it ſeems 

hs extremely reaſonable, that if the uſe of the thing be entirely loſt 

debt er“ taken away from the tenant, the rent ought * abated or ap- 


1 portioned, becauſe the title to the rent is founded upon this pre- 

he tion, that the tenant enjoys the thing during the contract; 
29 =, therefore if part of the land be ſurrounded or covered with Roll. Abri 
- > mi. ſea, this being the aft of God, the tenant ſhall not ſuffer by 36. 

4 bug It, becauſe the tenant without his default wants the enjoyment 

| of part of the thing, which was the conſideration of his paying 

for year the rent; nor has the leſſor reaſon to complain, becauſe if the 

go ny nd had been in his own hands, he muſt have loſt the benefit of 

; o much as the ſea had covered. 
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ereb | Vol. VI. | K ; If 


# 


30 

Roll. Ahr. 
236. . 
It a leaſe be 


all the ſheep die, 
down, tenant li 
covenant, 2 Str. 763. S. C. Earl of Cheſterfield v. Duke of Bolton, Com. Rep. 627. 


* 


Bent. 
vat. 


forthe rent. Monk v. Cooper, 2 Ld. Raym. 1477. 


re, Whether the rent ſhall be apportioned ? Dyer, 56.— Where a houſe waz burnt 
| But this was on the expreſs 


Bel four v. 


Weſton, 1 Term Rep. 310. Doe v. Sandham, 19. 705. Q. Whether, if an action were brought for the 
rent in ſuch caſe, equity would not relieve? Brown v. Quilter, Ambl. 619. Where a landlord is bound 
to tepair in certain caſes, and the tenant in one of thoſe caſes from a ſudden accident is obliged to make 
thoſe repairs to prevent further miſchief, it an action be brought againſt the tenant for the rent, a court 


of equity will not interpoſe, becauſe the tenant may ſet off in the action the monty advanced by him for 


the repairs, as money paid to the uſe of the landlord. Waters v. Weigall, Anftr. 575. } 


If 4. ſeiſed of one acre in fee, and poſſeſſed of another for 
rs, makes a leaſe of both, reſerving rent, and dies, the rent 


Roll. Abr. 
237. 


| | all be apportioned with the reverſion, and the 


Roll. Abr. 
237. Cam- 
dell's caſe. 


Roll. Abr. 
23 7. ö 


Lit. f. 224. 
Roll. Abr. 
236. S. P. 


Vent. 276. 
Roll. Abr. 
237. 


Vent. 276. 


Vent. 276. 


Hodgeſcins 


ſhall have each his proportion. 


heir and executor 


So, if a moiety of a reverſion be extended by elegit, the rent 


ſhall be apportioned, and the leſſor ſhall (till enjoy half the rent as 


incident to the reverſion that remains in him. 


So, if a huſband leaſes for years reſerving rent, and dies, the 
wife recovers a third part of the reverſion, ſhe ſhall have the ſame 
proportion of the rent; for in all theſe caſes the law diſtributes 


the rent as it diſpoſes of the reverſion. 


If part of the lands deſcend on the grantee of a rent-charge, 
the rent ſhall be apportioned according to the value of the land; 
for the grantee in this caſe is perfectly paſſive, and concurs not 


by any act of his to defeat the grant. 


3- The Manner of ſuch Apportionment, and how the Tenant 


fhall take Advantage of it. 


This is properly the buſineſs of a jury, who upon the evidence 


offered are to judge of the value o 


the land purchaſed by the 


lord or leflor, or aliened by the tenant, according to the ſtatute 
ia emptores, &c. from whence it is eaſy for them to compute 
ow much is due from the tenant for the reſidue of the land in 


his hands, 


This may be done upon a plea of nil debet pleaded by the 
tenant, becauſe when iſſue is joined on ſuch plea, it is the bufineb 
of the jury to determine whether any thing and how much is 
due; and this is done with regard to the real value of the land 
remaining in his hands, and not with regard to the quantity oi 


It. 


So, the tenant may in his pleading ſet forth the value of the 
land purchaſed by the leſſor, and that the rent ought to be ap- 
portioned or abated in proportion to the value thereof. | 

But the rent cannot be apportioned upan a demurrer, . becauſe 
v. Thorabo- the judges only determine what is the law in ſuch caſe, but the 


value of the land never comes in queſtion. 
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If there be lord and tenant by fealty, and 20 f. rent, the lord « lat. 30; 
urchaſe two acres, and then diſtrain for 18 4. rent, ſuppoſing Roll. Abr. 
the rent to be apportioned according to the quantity of the land” 237+ 

the tenant reſcue, and the lord bring his aſſiſe, and the tenant 

plead nul tort, the recognitors of the aſſiſe ſhall extend the land 

according to the real value; for the jury, upon view of the land, 

are capable of judging of the value of each acre; and there- 

fore, if they find the two acres aliened of greater value than the 


x reſt, they may apportion the rent accordingly, and give the lord 
an but 167. for the remaining eighteen acres. And though the lord 


demand more than his due, yet he ſhall recover . what in- juſtice 
he ought to have, becauſe it were unreaſonable to expect the lord 


for ſhould exactly judge of the value of the land, and, conſequently; 
rent too ſevere to put him to the expence of a freſh ſuit for ſuch miſ- 
utor take, 4 N | 2 OY 
But in this caſe, if the lord demand leſs than his due, he ſhall 2 Int. 504; 
rent not recover more than he demanded, becauſe the court muſt give 
nt 25 judgment correſpondent to the right of the demandant. 
But, if in debt or covenant the landlord declares for more rent 5 Mod. 214. 
the than is due to him, he may releaſe the overplus, and take judg- Comb. 355. 
ſame ment for that which is really owing, RR _ 
[com. Rep. 42. 2 Salk. 580. 5 Mod. 364. where it was holden, that 5 j | 
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Replevin'and Avowrp. 


3. Of the Writ of Second Deliverance. _ Gig! 
4. Of the Writ de proprietate probandd, and the Claim of Pro- a . 
Perty. | 4 the 

$: Of the Writ de returns habendo. que 

6. Of Returns irrepleviſable. juig 

7. In what Manner the Sheriff is to return and execute ſuch L 
Me 9 T 
| avOV 

(F) Of what Property and for what Things a Re- plair 
plevin lies. | 5 2 
(G) Replevin, for and againſt whom it lies. BY 
tenar 

(H) Of the Declaration in Replevin. = 
(1) Pleas in Replevin. — 


(KT) Avowries in Replevin; and herein, of wha , 
Seiſin and Services, and the Certainty required MW 


therein. | Re 
IT) Of the Judgment in Replevin. ] (a) G 
: ent fio! 

Coſts and Damages in Replevin. Vide Tit. Cofts, Letter (F). In 

| title © 

(A) The Nature and Deſcription thereof. but if 
' has of 


Co, Lit. 145. NR ELEVIN is a redelivery to the owner, by the ſheriff, of his can b 

5 Inſt. cattle or goods diſtrained upon any cauſe, upon ſurety that WF conſid 
* he will purſue the action againſt him that diſtrained. If he pu- dental 

in his Glofſ- ſue it not, or, if it be adjudged againſt him, then he who took the ¶ or eve 

ODS. = diſtreſs ſhall have it again, and for that purpoſe may have a writ 

ORE it Of returno habendo. 5 

thus Replegiare oft rem apud alium detentam, cautione legitim interpeſitã, redimere. Et cautis bat (B) b 

ſtipulatis in forms juris adbibita, de ſtando juri, et fiſtendo ſe foro. Difum autem replegiare quaſi revadiar, 

Hoc eſt, v wel pignus unum loco alterius ſuggerere, conſtituere. In other words, a replevin is a judica of 
writ to the ſheriff, complaining of an unjuſt taking and detention of goods and chattels, commanding 

the ſheriff to deliver back the ſame to the owner, upon ſecurity given to make out the injuſtice of ſud Pl: 
taking, or to return the goods and chattels. Gilb. Replev. 8 5, 


Oo. Lit. 143. Replevin is a writ, and uſually granted in caſes of diſtreſs, and at 
is a matter of right; ſo that if a man grants a rent with clauſe i. 21. 
diſtreſs, and grants further, that the diſtreſſes taken ſhall be irre- By 
pleviſable, yet may they be replevied ; for ſuch a reſtraint is againl 
the nature of a diſtreſs, and no private perſon can alter the com- 
mon courſe of the law. f 

2 Bendl. 84, In this writ or action both the plaintiff and defendant at 

e Enz. called actors; the one, i. e. the plaintiff, ſuing for damages, an 

2 Mod. 149. the avowant or defendant to have a return of the goods 0 
cattle. 8 


Cath, 122: That che avowant is in nature of a plaintiff, appears, 1ſt, Fron The 
6 Mod. 103. his being called an actor, which is a term in the civil law, party v 


Telv. 148. f fig nifid 
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lant art 


quently, ſuch avowry mult be in nature of an action. 
G judgment as in caſe of a nonſuit under the ſtat. 14 CG. 2+ c. 17. Jones v. Concannon, 3 Term Rep. 


Replevin and Avowry, 53 
Gonifies plaintiff, 2dly, From his being entitled to have judgment F gut a de- 
de returno habendo, and damages as plaintiff. 3dly, From this, that fendant in 


the plaintiff may plead in abatement of the avowry, and, conſe- _— 


to move for 


661, Shortbridge v. Hiern. 5 Term Rep. 400. ] 


The avowant, being in nature of a plaintiff, need not aver his Plow. 263. 
avowry with an hoc paratus eft verificare, more than any other 
laintiff need aver his count. 3 
An avowant being an actor, ſhall not have a protection caſt for = Inſt. 339. 
him more than any other plaintiff. | 
But, though an avowry be in nature of an action, yet one Cro. Elize 
tenant in common may avow for taking cattle damage-feaſant. dot 8 


conty, Lamſhead v. Leate, Sir W. Jones, 253. 1 Roll. Abr. 220. S. C. and Calley v. Spearman, 2 H. 
Pl. 386. He cannot avow alone, but muſt alſo make cognizance as bailiff of his companion.] That 
an avowant ſhall not have a decem tales. 2 Bendl. 26. * It is Daliſon not Bendl.; and there 
ſaid, that avowant ſhall not have a decem tales if he aſſign not default in the plea, notwithſtanding he be 
actor; but, if the avowant purchaſe the wenire facias, there, he ſhall have a decem tales. A tales may be 
granted at the prayer of the defendant by x4 Eliz. c. 9. why then ſhall not an avowant have it? 


Replevin is an action founded on the right, and different from 2 74. 


(a) treſpaſs. a — 3 . 
Cro. Eliz. 799. (a) Different from à writ of execution. Carth. 380. Ld. Raym. 218.—Differ- 


ent fiom detinue, Winch, 26. | 


In Finch it is held, that when in the pleadings in replevin the Finch's 
title of the lands is brought in queſtion, it is then a real action; 38 | 
but if otherwiſe, that it is a perſonal one. But this diſtinction Comb. 476. 
has of late been exploded, and it is now (6) held, that as no lands Fitzg. 109. 
can be recovered in this action, it cannot, with any propriety, be 14. — 
conſidered as a real action, though the title of lands may inci- v. Southby. 
dentally come in queſtion, as it may do in an action of treſpaſs, * 8. 3. 


or even of debt, which are actions merely perſonal. 


(B) The different Kinds of Replevins; and herein, 
of Replevin by Writ at Common Law, and by 
Plaint or Act of Parliament. 


R EPLEVIN may be made either by original writ of replevin Co. Lit. 145. 
at common law, or by plaint by the ſtatute of Marl. 52 H. 3. F· N. B. 6g. 
e. 21. 

By this ſtatute, it is provided, “ That if the beaſts of any 
e perſon be taken, and wrongfully withholden, the ſheriff, after 
complaint made to him thereof, may deliver them without let 
* or gainſaying of him that took the beaſts, if they were taken 
Hout of the liberties; and if the beaſts were taken within any 
© liberties, and the bailiff of the liberty will not deliver them, 
then the ſheriff for default of thoſe bailiffs ſhall cauſe them to 
* be delivered.” 

The miſchiefs before this act were the great delay and loſs the 2 Inft. 139. 
party was at by having his * or goods withholden from him; 3 Ce. 3* 


54 


2 lol 139. 
Keb. 205. 
Dalt. Sh. * 
430. 


com. 3917. 


Dyer, 246. 
(4) Lies by 
writ in the 
Cinque 


Bro. Rep, 


pl: 40. 
3 directed, upon complaint made to him by the party that hi 


goods or cattle are diſtrained, to command his bailiff (which 
may be by parol or precept) to make deliverance. This paint 
may be taken at any time, as well out of, as in court. 

Alſo, it hath been agreed, that the hundred court, and (5) other 
courts of lords of manors, may by preſcription hold plea in re- 
plevin, and fo may incidentally have power to replevy goods cf 
2 Lil. Reg. cattle taken; but that, it ſeems, muſt be by proceſs of the court 
after a plaint entered, but not by a parol complaint out of court. 
where on al iet to the ſhetiffs of London, they returned the cuſtom of the city, that replevin ought to if 
made in the ſheriff*s court there, and not by the king's writ, an attachment was granted; for they cant 
ouſt the king's courts of their juriſdiction by their cuſtoms, thou.h confirmed by act of parliamer'. 
By the uſage in Northamptonſhire, in the abſence of the ſheriffs, ba- 


lift, &c. che frankpledge may make deliverance by replevin. 2 Inſt. 139. 
the Merſhalſea court. 


ther to the court of Halifax, ©. 3 Keb. 550, 


a luſt, 139. 


Cath. 380. 
( Replevin 
hes by plaint 
in London. 


557. 


— ac But, 


Dyer, 248. 


and impounded within the liberty; to remedy which, 

By this ſtatute the ſheriff, upon a plaint made unto him without 
writ, may either by parol or precept command his bailiff to de- 
ſts or goods, that is, to make replevin of them. By 
theſe words / pot querimoniam ſibi fat? ) the ſheriff may take a plaint 
out of the county court and make replevin preſently, which he i; 
to enter in the court, as it would be inconvenient and againſt the 
ſcope of the ſtatute that the owner, for whoſe benefit the ſta. 
tute was made, ſhould tarry for his beaſts till the next county 
court, which is holden from month to month. And b 
the ſheriff may hold plea in the county court on replevin 
gh the value be of 20 J. or above; and yet in other actions he 
ſhall only hold plea where the matter is under 40 5. value. 

By the words of this law, 


liver the 


thou 


in Com. by the part 
riff, [Sed quere b 


(C) Replevins, out of what Courts and by what 
Authority they iſſue; and herein, of the Power 
and Duty of the Sheriff, 


R EPLEVINS by writ iſſue (a) properly out of the courts of 


K. B. and C. B. at Weſtminſter, and are returnable into ſuch 
courts, 


Ports, F. N. B. 67. Reg. Brev. 79. 


EKeplevins by plaint are made by the ſheriff by force of the 
above-mentioned ſtatute of Marleb. (52 H. 3. c. 21.) by which he 


F. N. B. 68. 


Beplebin and'avowry. == 
s alſo that when cattle were diſtrained and impounded within 
any liberty that had return of writs, the ſheriff was obliged to 
make a warrant to the bailiff of the liberty to make deliverance, 

I here was another miſchief when the diſtreſs was taken without 


fe averia capinnt”, vicecomes peſt queri. 
moniam fibi fa? deliberare poſſet ; ſo that it becomes the ſheriff; 
duty upon ſuch complaint, by parol or by precept to his bailiff, to 
replevy them, which precept may be given before any county 
court; but ſuch plaint is afterwards to be entered, and, as holden 
y who made the complaint, and not by the ſhe- 


Replevin does not be in 
of Canterbury. 3 Keb. 373.— * 


Nor in the court 
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Ee Replevin- and Abowrp. 58 
And therefore where in treſpaſs for taking, tc. the defendant 2 Salk. 530. 


juſtified that the place where, &'c. was a hundred, and time out of 8 
mind had a court of all actions, replevins, c. grantable in or out f ond | 
of court, and that a replevin was granted to him by the ſteward of Haller v. 


out of court, virtute cujus, &c.z the queſtion was, if good or not? _ % * 
And the reaſon of the doubt was, becauſe the county court could che opi 


not hold plea in replevin at common law; but were enabled by of the court 
the ſtatute of ſarlebridge, which extends not to the hundred n this 
court, which is a court derived out of the county court. But per Garthew's 
cur. clearly, ſuppoling they may grant them in court, yet they — 5 
I n 
cannot preſcribe to grant them out of court. | —— 


mediately preceding. The 4 of the court in 12 Mod. 120. is this Suppoſe the hundred court 
might hold plea of replevin, which is hard to imagine, yet it muſt be as a court; and aſked how a 

thing can be grafted on a preſcription, which had its original by act of parliament : and gave judgment 

for the plaintiff. Skin. 674. S. C. adjudged for the plaintiff ; becauſe the defendant having thewn the 
property in a ſtranger, the plea amounts to the general iſſue; and though a hundred court may hold plea 
in replevin, this ought to be in court, and not out of court. S. C. 5 Mod. 252. accordingly ; and per 

cur, It is true, all theſe courts do hold plea in replevins ; but it is illegal; for the party ought to go to 
the ſheriff for the purpoſe, whoſe court is in nature of a court- baron. Therefore this cuſtom was 
holden to be void, as againſt law and reaſon. And fo the plaintiff had judgment, the plea being naught. 
114. Raym, 219. S. C. faith, that after ſeveral arguments at the bar it was reſolved, that fince the 
ſheriff could not replevy by plaint at the common law, but by writ only, and that in his county court ; 

the hundred court, which derives its authority from the county court, cannot do it by preſcription. 

And the ftatute of Marlebridge does not extend to the hundred court; therefore this replevin granted 
out of this court is ill, efpecially being granted by the ſteward, who is not a judge of the court; and the 

uſage in ſuch cafe will not alter the law; therefo:e judgment was given for the plaintiff, ] 


The ſheriff is obliged to grant replevins in all caſes where they Carth. 387. 
are allowed by law; and the officer, who takes the goods by vir- T 


tue of a replevin iſſuing for what cauſe ſoever, is not liable to an 


action of treſpaſs, unleſs the party in whoſe poſleſhon the goods 
were claims property in them. And note, that in all caſes of miſ- 
behaviour by the ſheriff or other officers, in relation to replevins, 
they are ſubjeCt to the controul of the king's ſuperior courts, and 
puniſhable by attachment for ſuch miſbehaviour. 

And though the ſheriff may grant replevins by plaint, and may 4 H. 6. 30. 
proceed thereon in the county court, yet, if any thing touching af Gy 
the freehold come in queſtion, or ancient demeſne be pleaded, 152 
the ſheriff can proceed no further; nor can any ſuch proceedings 
be carried on in the hundred court, court-baron, or any other 
court claiming a juriſdiction herein by preſcription. | 

So, when the king is party, or the taking is in right of the Bro. tit. 
crown, in theſe caſes the ſheriff is to ſurceaſe. — 2 
[/ide Bro. tit. Repl. pl. 5 1. centr. And a replevin lies againft the king, if goods be in his hands. 
Per Hide, to the Lords. 3 Ruth. 1361. But, if a diſtreſs is taken upon a fee farm rent or other duty 
to the crown, it is conſidered as a contempt to replevy ; and an attachment will iſſue upon it» Rex v. 
Oliver, Bund. 14. And, if a man at this day, there being a ſeizure in order to condemnation, were 


to preſume to replevy the goods, it would be a contempt of the court of Exchequer, for which an at- 
achment would be granted inſtantly. Per Eyre, C. B. Anſtr. 212.] 


It was ruled in the caſe of one Brad/banv, that when an act of par- T. 12W. z. 
lament orders a diſtreſs and ſale of goods, this is in nature of an 33 
execution (a), and replevin does not lie: but, if the ſheriff grants cafe. 

one, yet it is not ſuch a contempt as to grant an attachment Vd. 


againſt him, And Powell, Juſtice, ſaid, he remembered a caſe in mg Cat Lo 


te Exchequer, where a diſtreſs was taken for a fee- farm _ (s) 4 reple= 
E4 ue 
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a a N 5 5 1 1 
win dees not dur to the king, yet upon debate in the court no attachment way 
| 12 granted (a), though it was in the King's caſe. | 
warrant of a juſtice of peace, upon a conviction for deſtruction of the game. &c. Semb, 2 Mod. Cz, 
$08, 'g9.——{() But now in ſuch caſes it is conſidered as a contempt for a party to replevy; and an at. 
chment will iſſue upon it. Rex v. Oliver, Bunb. 14. Anſtr. 212. 8. C. cited by Eyre, C. Boo 
in does fot lie for goods diffrained on a conviction (for deer-ftealing). Rex v. Monkbouſ, 
® Stta. 1134. —— And if the under-ſheriff grants it, an attachment ſhall go againſt him. [bid.] 


ob. Re- [If a ſuperior juriſdiction award an execution, it ſeems, that no 
2 -replevin- lies for the goods taken by the ſheriff by virtue of the 
4 ecution; and if any perſon ſhould pretend to take out a replevin, 
Hg, K and execute it, the court would commit him for a contempt of 
Lee neg their juriſdiction, becauſe by every execution the goods are in the 
3 cuſtody of the law, and the law ought to guard them: and it 
2 would be troubling the execution awarded if the party on whom 
£3; E- the money was to be levied ſhould fetch back the goods on a re- 
IP /4* 2.'plevin. And therefore the courts conſtrue ſuch endeavours to be 
ns contempt of their juriſdiQtion, and upon that account commit 
Rep G. the offender, But, if any nferior juriſdiction iſſues an execution, 
a replevin will lie for the goods taken by that execution; becauſ: 
the inferior juriſdiction being reſtrained within particular limits, 
the officer who took the goods, is obliged to ſhew that he took 
the goods within thoſe limits, and that the inferior court which 

iſſued the execution, did not exceed their authority in iſſuing it. 
Milwardy. When juſtices exceed the ſpecial juriſdiction given to them by 
Caihn, a particular ſtatute, the goods which have been diſtrained in con- 
ſequence of ſuch exceſs of juriſdiction may be replevied, even 
though the court of appeal has confirmed the warrant of diſtreſs 
As, where a diſtreſs was taken for a poor's rate for lands not on 
the occupation of the plaintiff, the court held, notwithſtanding 
the ſeſſions on appeal had confirmed the rate, that the diſtreſ 
was repleviſable, becauſe the determining that a man may be al- 
ſeſſed for what he does not occupy, was an exceſs of the juriſdic- 

tion given by the 43 Eliz. c. 2. and 17 G. 2. c. 38. 

It hath been ſaid, that goods taken under a warrant of diſtreſ 

anted by commiſſioners of ſewers, cannot be replevied by the 
ſheriff, at leaſt, whilſt in the hands of the officer. But thi 

Pritchard v. opinion hath been + doubted of by very high authority. And 
where goods ſo taken had been actually replevied, and the pro 
$22. ceedings in replevin had been removed into the King's Bench, 
that court refuſed to quaſh the proceedings in a ſummary way, 
but left it to the defendant in replevin to put his objection on the 
record.) 

And for the greater eaſe in bringing replevins, and as a duty 
incumbent on the ſheriff, it is enacted, by the 1ſt and 2d Ph. & 
Mar. cap. 18. “ That the ſheriff ſhall, at his firſt county day, 
« within two months after he receives the patent, depute ani 

* proclaim in the ſhire-town four deputies to make replevim 
« not dwelling above twelve miles diſtant from one another, 0 
_ pain. to forfeit for every month he wants ſuch deputy or depis 
ies 54. to be divided between the king and the proſecutor.” 
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Replevin and Avowry. | 


w) Of the Pledges in Replevin, and. the Proceed- 
ings againſt them. ; TY 


WHEN the ſheriff makes replevin, he ought to take two kinds 
of pledges, plegii de praſeguendo, by the common law, and 
plegii de returns habendo, by the ſtatute of Weſt. 2. (13 Ed. 1. Hat. 1.) 
cap. 2. by which it is provided, 'That ſheriffs or bailiffs from 
« thenceforth ſhall not only receive of the plaintiff pledges for 
« the purſuing of the ſuit, before they make deliverance of the 
« diſtreſs, but alſo for the return of the beaſts, if return be 
« awarded; and if any take pledges otherwiſe, he ſhall anſwer for 
« the price of the beafts, and the lord that diftrains ſhall have his 
« recovery by writ, that he ſhall reſtore to him fo many beaſts or 
« cattle; and if the bailiff be not able to reſtore, his ſuperior ſhall 
« reſtore.” | | 

In the conſtruction hereof, the following caſes have been ruled, 
and opintons holden. | 

That if the ſheriff returns infufhcient pledges, he ſhall anſwer 
according to the ſtatute; for inſuſficient pledges are no pledges 
in lav; and ſuch pledges mult not only be ſufficient in eſtate, 
viz, capable to anſwer in value, but likewiſe ſufficient in law, and 
under no incapacity ; and therefore infants, feme coverts, perſons 
outlawed, c. are not to be taken as pledges, nor are perſons po- 
litick, or bodies corporate. | | 

In replevin the ſheriff did not return any pledges, and after 
fue joined and found, it was moved, if they could be put in by 
the court after verdict; and the court held they might, notwith- 
ſtanding the ſaid ſtatute of em. 2. (13 Ed. 1. fl. 1.) as before 
that ſtatute the court might take pledges on the omiſſion of the 
ſheriff, And a diverſity was taken between pledges for proſe. 
cuting, which were at common law, and pro returno habende given 
by this ſtatute; and the court held, that though upon the default 
of the ſheriff he was ſubject to the actions of the party, that yet 
the taking of pledges by the court did not make the judgment 
erroneous. | 

A replevin by plaint was ſued in the ſheriff's court in London, 
and pledges were found de returno habendo fi, &c. this plaint was 
removed according to their cuſtom into the Mayor's court, and 
after into the King's Bench by certiorari, and there oyer of the 
certiorari being demanded, the party declared in B. K. Upon 
this a return was awarded, and upon an elcnga? returned a ſeire 
facias went againſt the pledges in the ſheriff's court of London. 
Upon a demurrer, the queſtion was, whether this caſe being re- 
moved by a certiorari, the pledges in the inferior court are diſ- 
charged, or whether they remain liable to be charged by this /cire 
faciaz ? The court was inclined to be of opinion, that the pledges 
are not diſcharged, for the miſchief that might enſue; for then 
the plaintiff might bring a certioruri, and the defendant would 
loſe his pledges; and on the other ſide, they doubted whether the 
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able, and cannot be nonſuited. | But afterwards at another day it 
was adjudged, that the pledges were not diſcharged. 


eo. Car. In caſe the plaintiff declared that he diſtrained for 71. 10, 
445. rent, reſerved on a leaſe, and that the defendant delivered the 
Le. oe cattle without taking pledges; to which the defendant pleaded, 
v. Gray, that the plaintiff in the replevin delivered to him 3/. 105. for 
Mayor of pledges, which he accepted; and on. demurrer the court held, 
* that pledges being to be found to anſwer the party, if he had good 
faciasagainit cauſe of avowry, and to be anſwerable for the amercement to the 
a —_ for king, if he he nonſuited, or if it be found againſt him; the taking 
3 of money for a pledge was not lawful; and that although he 
muſt plead might take money for pledges, yet he ought not to accept leis than 
. the plaintiff's demands; on which account the court likewiſe held 
Bigz. the plea vicious. But they agreed, that if the mayor had taken 
Fort. 331. but one pledge, (if he had been ſuſficient,) it had been well 
enough *. | | 1 
L4. Kym. But it hath been adjudged, that a bond taken by the ſheriff, 
3 conditioned that if the party applying for the replevin ſhould ap- 
6866. Pear at the next county court, c. and proſecute his action with 
Blakitty, eſſect, and ſhould make return of the thing replevied, if return 
cu . ſhould be adjudged, and ſave the ſheriff harmleſs, &c. was good 
in law, and agreeable to the intention of the ſtatute of Mariel. 
(52 H. 3. c. 21.) which requires pledges or ſureties, of which 
nature the obligors are. And this method of taking bond in- 
ſtead of pledges was ſaid to be of ancient uſage z and that in the 
old books plegii ſignified the ſame as ſureties ; and that, there 
being a proper remedy on ſuch bond, it differed from the above 
caſe in Cro. Car. of taking a depoſit or ſum of money. But 
the court agreed, that at common law this bond had been void, 
becauſe it had been to fave the ſheriff harmleſs in making reple- 
vin by plaint, which it could not have done before the ſtatute of 
Marleb. 
Carth. 248 If in replevin in an inferior court, the condition of the bond is, 
— 4 400. if be proſecute his ſuit commenced with effeft in the court of ————; 
Chapman v. and do make return, &c. if a return be adjudged by law, and it hay- 
Butcher. * pens, that the plaintiff hath judgment in the court below, which 
is afterwards reverſed on a writ of error in B. R. in ſuch caſe, 
unleſs the party makes a return, he forfeits his bond; for though 
he had judgment in the court belaw, yet the words, if he proſecuit 
fo) Firzgg. His fuit commenced, & c. extend to the proſecution of the writ d 
158. error, which is part of the* ſuit commenced in the court below. 
— And in this caſe, the taking of ſuch bond was held to be (a) lau- 
21. ſul, and ſaid to be the common practice. 
Comb. 222, In debt upon a replevin- bond taken by the ſheriff, conditioned 
N that if C. B. appear at the next county court, and proſecute with 


effect for taking, c. and make return, &'c. if return be adjudged, 
and ſave harmleſs the ſheriff, . Sc. then, &c. the defendant after 
oyer pleaded, that at the next county court, tent. tali die, he did 
appear, and proſecuted, &c. until it was removed by * 


cient 
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and did ſave harmleſs the ſheriff, but did not ſay, that no return 


In debt 
ay it hibend? was adjudged. Upon demurrer, the court inclined” for : replevin 
the plaintiff ; for the defendant ſhould have ſaid, that no return (79 that 
107, was adjudged at all; and though he proſecuted to the recordari, — 
| the yet return habend* might be adjudged afterwards; and the condi- fu 
ded, tion goes to any adjudication of return®, Aa | | koh var 
for muſt follow it wherever removed to the end of the cauſe. Anon, Fort, 209. Nichols v. Newman p Fort. 
held, 361.—lIa debt on a teplevin - bond, that he had performed all conditions is a bad plea; he ſhould plead he 
and did indemnify. Lutwydge v. Jameſon, Fort, 210.—If debt is brought on a replevin-bond for not proſecute 
- ing in the county court with effect, and plaintiff replies, he (preſent defendant) removed it by recordari into 
_ C. B. and was there nonſuited, the replication is weil, Vaughan v. Norris, Ca. temp. Hardw, 137. 
1 | | | 
h 1 An action was brought upon a bond in replevin to proſecute his Carth. 51g. 
than ſuit with effect, and alſo to make return, c. the defendant plead- Puke of 
held ed, that E. G. did levy a plaint in replevin in the court before the 2 * 
aken ſteward of Weſtminſter, and that afterwards, and before the ſuit 4 
wel was determined, viz. on ſuch a day, Wc: E. G. died, per quod the 
ſuit abated ; the plaintiff replied, quad bene et verum eft, that E. G. 
terif, levied ſuch a plaint agaioſt the defendant, who immediately after- 
& ap- wards exhibited an Eugliſb bill in the Exchequer againſt the plain- 
wth tif in that ſuit, and by injunCtion hindered the proceedings be- 
em low until ſuch a day, c. on which the ſaid E. G. died; ſo that 
good he did not proſecute his ſuit with effect. Upon a demurrer to 
Larleb, this replication the defendant had judgment; for, per Holt, Ch. J. 
444 this was a proſecution with effect, becauſe there was neither a 
od fs. nonſuit nor verdict againſt E. G. 
1 e In an action upon a replevin- bond, common bail ſhall be filed. 1 99 · 
* — There are two ſorts of pledges, plegii de proſequends and plegii de 14. Raym, 
But returno habendo ; the pledges of proſecuting were at common law, Dns 
IN but thoſe de returno habendo were appointed by We. 2. (13 Ed. 1. Ch. j. S 
ben fat 1.) cap. 2. by which ſtatute an action lies againſt the ſheriff, vide 
wag it he omits to take pledges, or, if he takes thoſe that are inſuſſi- — 2 
| cient ; for, the party may have a ſcire facias againſt the. pledges, P And — 
PPE where the ſuit is in any court of record. And though, in the coun- only the he. 
4345 ty court, Sc. a ſcire facias will not lie againſt the pledges, be- _ 2 
i = caule theſe are not courts of record, and every ſcire facias ought ig, and the 
wo be grounded on a record, yet, there, the party may have a pre- *plevin 
\ cas, pt ia nature of a ſcire facias againſt the pledges. | — — 
* the ſufficiency of the ſure ties. Richards v. Addon, 2 Bl. Rep. 1120. 
roſecutt An action on the caſe was brought againſt a ſheriff for taking 16 vin. Abr. 
vrit a inſufficient pledges upon a replevin; to which he pleaded not 399: PL + 
below. guilty, and a verdict being found againſt him, and judgment ” 6% 
a) law- WF given thereon in the court of C. B. on a writ of error in B. R. it Paterſon, in 
5 was objected, firſt, that an action on the cafe was not the proper BK [Bull 
itioned BY remedy ; 2dly, ſuppoſing ſuch action lay, that there ought to have „ 
te with been a Fire facias ſirſt ſued out againſt the pledges. As to the S. C. by the 
judgech WF firlt the court held, that the party diſtraining has by the ſtatute of ame of 
at. after Weſt. 2. (13 Ed. 1. ft. 1.) an intereſt in the pledges, and if the — 
he did W omits to take ſuch, or, which is the ſame thing, takes in- (4) In ſuch 
cordari 2 ones, he is aggrieved, and, conſequently, entitled to his c ſome 
«won (a), 2dly, That though a ſcire faciar may be brought ed ha 


againſt 
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| given of the againſt the pledges, yet it does not follow from anon; that an 


l ra wad action does not lie againſt the ſheriff; and ſuch ſcire facias, which 


pledge os is only to certify the ſufficiency of the pledges, is the leſs neceſſary 
ureties, but in the preſent caſe, ſuch inſufficiency being ſet forth in the de- 
very light claration, and found by the verdict. 

evidence is | 

ſufficient to throw the proof upon the ſheriff; for the ſureties are known to him, and he is to take care 
that they are ſufficient. Saunders v. Dariing and another. Bull. N. P. 60. 4th edit. Ihe extent 
of the ſheriff 's liability in this action, where the replevin has been of a diſtreſs for rent, does not ſeem 
to be yet preciſely ſettled. In Gibſon v. Burnell, C. B. 30 G. 3. (cited in 2 H. BL. 549. and 4 Tem 
Rep. 434-) Gould, J. before whom the action was tried, held, that the plaintiff might recover the 
cots of the replevin ſuit, as well as the rent in arrear. In Yea v. Lethbridge, 4 Term Rep. 433. the 
court of K. B. held, that the ſheriff was not anſwerable beyond the value of the diſtreſs. In Con. 
canen v. Lethbridge, 2 H. Bl. 36. the court cf C. B. determined, that he was liable for the whole da- 
mage which the party had ſuſtained by his neglect. But afterwards, in Evans v. Brander, 2 H. Bl. 341, 
the court of C. B. (three of the judges being then changed) ſaid the ſheriff ſhould be liable no further than 
the ſureties would have been if he had done his duty, and taken a bond under the ſtatute 11 G. 2. c. 19. 
and they had been ſufficient ; that their reſponfibili:y was limited by that ſtatute to double the value of the 


goods diftrained, which ſum ought to be the m-afure of damage againſt the ſheriff. —The party being 


entitled to an action againſt the ſheriff for omitting to take a replevin-bond, the court of K. B. will 
not therefore grant an attachment againſt him. Rex v. Lewis, 2 Term Rep. 617.— 4A defendant in re. 
plevin is entitled to an affignment of the bond, if the plaintiff in replevin do not appear in the eounty 


court, and proſecute according to the condition. And he may ſue the bond as aſſignee of the ſheriff in 


the ſuperior courts, though the replevia be not removed out of the county court, Dias v. Freeman, 
5 Term Rep. 195. | 


And for the greater ſecurity of perſons diſtraining for rent, it 
is enacted, : 
118. 2. « That ſheriffs and other officers having authority to grant re- 
c. 19. $23+ ec ylevins, ſhall in every replevin of a diſtreſs for tent take in 
tc their own names, from the plaintiff and two ſureties, a bond in 
« double the value of the goods diſtrained, (ſuch value to be 2. 
& certained by the oath of one or more witneſſes not intereſted, 
&« .which oath the perſon granting ſuch replevin is to adminiſter, 
« and conditioned for proſecuting the ſuit with effect and with- 
« out delay, and for returning the goods, in caſe a return ſhall be 
« awarded, before any deliverance be made of the diſtreſs; and 
tc ſuch ſheriff or officer taking ſuch bond, ſhall, at the requeſt 
c and coſts of the avowant or perſon making conuſance, aſſign 
« ſuch bond to the avowant, &c. by indorſing the ſame, and at. 
« teſting it under his hand and ſeal in the preſence of two wit- 
ic neſſes, which may be done without any ſtamp, provided the 
« aſſignment be ſtamped before any action be brought thereon; 
« and if the bond be forfeited, the avowant, &c, may bring an 
« action thereupon in his own name, and the court may by rule 
« give ſuch relief to the parties upon ſuch bond, as may be 
t agreeable to juſtice; and ſuch rule ſhall have the effect of i 
« defeaſance.” 


(E) Of the Writs or Proceſſes in Replevin : And 


herein, 
1. Of the original Writ of Replevin. 
F. N. B. HE original writ of replevin iſſues out of Chancery, and ne- 
n ther that nor the a/ias replevin are returnable, but are only 
313, 314. in nature of a.//ticies to empower the ſheriff to hold plea in bis 
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dy court, where a day is given the parties. But the plurie 2 Ink. 139. 
replevin is always with this clauſe vel cauſam nobis ſignifies, and it — 
| dre ; 
is a returnable proceſs. | b uſualtorake 
out the writ alias and pluries at the ſame time. Dalt. Sh. 273. 


[When the pluries iſſues, it hath been much diſputed, whether Gilb. Re- 
the ſheriff's vicontiel power be determined. And it is ſaid in one plev- 7 
caſe (a), that ſince the writ is to replevy, vel cauſam fignifices, the (ts, 2 
vicontiel power determines. But, if the ſheriff does not replevy, tit. Re- 
then he is to ſhew cauſe why he did not; and this is argued to be Plevin, pl. 
the ſenſe of the writ from the disjunctive words contained in it. 

But I take it, ſaith Gilbert, that the vicontiel power is determined 
by the pluries. 1, Becauſe the ſheriff has been twice guilty of 
neglecting his duty, and therefore is not to be truſted with judi- 
cial power. 2. He is anſwerable to the court how he has 
obeyed the writ z and therefore the court muſt have the writ, to 
ſee whether he has done his duty or not. And if the court be 
entitled to the writ, to ſee whether the officer has done his duty, 
he cannot proceed on the writ.) 

If a pluries replevin be returned in Michaelmas term, that the Roy. Abe. 
defendant claimed property, and after nothing be done, nor any 43x- 
appearance nor continuance till Zafter term after, at which term TED 
they appear and plead, and judgment be thereupon given; though Moor, 2 
no continuance was, between Michaelmas and Egſter, yet this is 8. C. ad- 
not a diſcontinuance, becauſe there is not any continuance till ap- de ry 
pearance, for the parties have not any expreſs day in court, and may have a 


where there is not any continuance, there cannot be any diſcon- it d. pro- 

preetate pro- 
tinuance. bands with- 
out continuance of the replevin, though it be two or three years after, becauſe by the claim of property 
the firſt ſuit is determined. 


The pluries replevin ſuperſedes the proceedings of the ſheriff, La. Raym, 
and the proceedings are upon that, and not upon the plaint, as 617. 
they are when that is removed by recordari. And though there 
is no ſummons in the writ, yet it gives a good day to the defend- 
ant to appear, and if he does not appear, then a pone iſſues, and 
then a capias. | | 
Capias and proceſs of outlawry lie in replevin; for, when on 6 Med. 34. 
the pluries replegiari fac the ſheriff returns averia elongata, then a 
capias in withernam iſſues, aud on that being returned nulla bona, 
a captas iſſues, and ſo to outlawry.— Capias and proceſs of out- 
lawry in replevin were given by 25 E. 3. c. 17. 


* Nds BI. 
Com. 3 v. 
148, &c. 

If on the pluries replevin the ſheriff return, that the cattle p. N. B. 

Ire eloigned to places unknown (5), Cc. ſo that he cannot deliver 73. (4) On 


them to the plaintiff, then ſhall ifſue a (c) <vithernam directed to — — 
the ſheriff, commanding him to take the cattle or goods of the de- Heritfa 


tendant, 


2. Of the Withernam“. 


4 
A 
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withernam fendant, and detain them (d) till the cattle or goods diftrained ate hay 
— _ reſtored to the plaintiff; and, if upon the firſt withernam a nibil no 

% > be returned, then an alias and pluries replevin ſhall iſſue, and fo retu 


276. , : 

T(e) W _ to Aa caprns and exigent. 
nam is 
xived from the Saxon words weder (other) and naam (diftreſs); ſignifying another diftreſs, inſtead of the ad) U 
former, which was eloigned. PYetitum namium fignifies a forbidden diftreſs ; and therefore though a dic. 

treſs were originally lawful, yet, if it be detained againſt the replevin, it is veritum zaviium and unlaw. Ben 
ful. Gib. Replev. 109. 2 Inft. 140, 1. In the old Northern languages the word <vicbernam is uſed u 


jvalent to repriſals. Stiernhook de Jure Sueon. I. 1. c. 10.={d)It is ſaid, that it is the uſage in the 1 

ng's Bench, that they ſhall be delivered to the plaintiff : by which, it ſeems, that the form of the writ then 

- ef withernam there is different from that in the regiſter. This is a point that has been ſeveral times con- tiff c 
+ woyerted, and ſome of the clerks made the diſtinction between the practice of the King's Bench and Com- deli 

mon Pleas. But the true diſtinction is between the original and the judicial writ of withernam. By the * 

former, the ſheriff is to take ef ea detinere donec eidem, &c. which obliges the ſheriff to detain the cattle upon 

or s in his own cuſtody. But in the judicial zvithernam the words are, capins in witherman, et Jalve | being 


er ſecur? cuſtodiri facias, donec, &c. which is to be interpreted, © that he muſt deliver them to the plaintiff "Ir 
upon good ſecurity,”* for that is making them to be ſafely kept. The reaſon of the difference is this, or t 


that upon the vicontie! writ below, where it was found that the beaſts were elvigned, the award of taking poſed 
the defendant's beaſts could be only quouſque be gaged deliverance. For even an execution in the ſheriff If 

court was no more than levying a pain, to make the party perform the ſentence of that court; for they OY 
could not execute the ſentence of that court by changing the property, or delivering it over to the ſuitor, in WI 
but by levying pains to make the party perform it. And when the return of e/ong#ta is made into Chan- non ce 
cery, the wwithernam goes out as a vicontiel proceſs, and is conceived in the ſame manner as it is below; again 


But, where the e/ongata is returned into the King's Bench or Common Pleas, there; the wwithernam goes 

out as * proceſs, and there, the courts, who can alter the propert /, have made it — legen re 
talionis, viz. that the defendant's goods ſhall be delivered to the plaintiff to make uſe of them, until his 

own are reſtored. And it was ſaid to be the practice of the King's Bench, becauſe that was the court, 

where the lex talionis in the caſe of murder and maihem ſettled the practice. Gilb. Repley. 120, 1.] Th 


and therefore in the writ de executione faciendd in withernam, there is no return into the king's courts, tif 
6 


F. N. B. . The writ of withernam ought to rehearſe the cauſe which the 

73+ ſheriff returns, for which he cannot replevy the cattle or goods; 

| ſo that it does not lie upon a bare ſuggeſtion, that the beaſts are 
eloigned, &'c, 


2 Leon. 14. If upon the withernam the cattle are reſtored to the party who At 1 

[{s) The eloigned them, yet he ſhall pay a fine for his contempt (). ae 

zit be / nam therefore is ad reſpondendum tam domino reg} de conteriptu, quam parti de damno et injurid.] lind 

Leon. 220. Cattle taken in withernam may be worked, or, if cows, may be Bil. o__ 

— 280. milked; for the party bath them in lieu of his own. 11 : 

margin, plaintit 

Owen, 46. And as the party is to have the uſe of the cattle, he is not to ef ſecc 

Oro. Elia. have any allowance or payment made to him for the expences he And 
262. . 8 a 

3Leon. 235. has been at in maintaining them. ſuited, 

Paſch. Scire facias againſt an executor, reciting that where replevin go 

— * was brought againſt his teſtator for a cow, and judgment againſt WF. de 

- Sucklin v. bim de returno habende, which was not executed, that he ſhould untif 

Oreen. ſhew cauſe why he ſhould not have execution. The executor ales 

pleads plene adminiſtravit, upon which the plaintiff demurred ; and vithe 

ld, Juſtice, ſaid, that upon the judgment the cow is in the cuſ MI 

tody of the law, and therefore he ought to have execution; but 1 5 

the doubt is, becauſe the replevin is determined by the death of I wha 

the party; yet, by him and Rainsford only, being in court, the ; — 

plaintiff ſhall have execution, for the defendant cannot be pre- WF 44 

judiced; for, if the ſheriff return averia elongata, he ſhall not 1 
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ntil his 
e court, 
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Have à withernam but of the goods of the teſtator ; or if there are 
no goods of the teſtator, the ſheriff can take nothing, but ſhall 
return nulla bona, and then the plaintiff hath his ordinary way to 


charge the defendant, if he hath made a devaſiavit; and it was 


adjudged for the plaintiff, | 
V. ſues a replevin, H. removes it by recerdari into the King's Noy, 80. 
Bench, the plaintiff does not declare, and upon that a return n 0 
awarded to H., upon which the theriff returns averia elongata, and faid, chat 
then a withernam was awarded and executed; and now the plain- the courſe of 
tiff comes and prays he may be admitted to declare, and prays a a * 
deliverance of the withernam. It was teſtified by the clerks, that cat ef C. X. 
upon the plaintiff's ſubmiſſion to a ſine for not declaring, and that 
being impoſed upon him by the judges, he ſhall have deliverance 
of the withernam; and a fine of 3s. 4d. being accordingly im- 
poſed on the plaintiff, he then declared, and had deliverance. 
If, upon an elongata returned, the defendant's cattle are taken La. 


in withernam, yet, upon the defendant's appearance, and pleading $'4- 


wn cept) or claiming property, the defendant ſhall have his cattle 5 
again; amd if they are eloigned, a withernam againſt the (a) plain- plaintiff and 
tiff, „if the property or taking be in queſtion, there is no defendant 
refſon that the plaintiff ſhould have the defendant's cattle. ar fora 


Bro, tit. Withernam, pl. 17. 


The withernam is but meſne proceſs, and cannot be an execu- 14. Rm. 


tion, becauſe it is granted before judgment. ee 


2 Salk. 532. 
3- Of the Writ of Second Deliverance. 


At the common law, if the plaintiff in the replevin had been 2 Inſt. 349. 
nonſuited either before or after verdict, the defendant who diſ- 
trained ſhould have had return, but not irrepleviſable z ſo as the 
plaintiff after nonſuit might have had as many replevins as he 
'ould, which was vexatious and miſchievous; for remedy where- 
of the ſtatute of Wet. 2. (13 Ed. 1. ff: 1.) cap. 2. reſtrains the 


plaintiff from any more replevins after nonſuit, but gives a writ 


of ſecond deliverance. 
And if in ſuch writ of ſecond deliverance the plaintiff be non- 2 loft. 341. 


ſuited, or if the plea be diſcontinued, or the writ abate, or if he 


prevail not in his ſuit, return irrepleviſable ſhall be granted. 

f defendant in replevin has return awarded upon nonſuit of the 2 Rell. Abr. 
plaintiff, upon which he ſues a writ de returno habendo, and 435: 
he ſheriff returns averia elongata per querentem, and upon this 


vithernam is awarded, and upon the withernam the defendant 


3s tot catalla to him delivered of the goods of the plaintiff, and 
hereupon the plaintiff ſues a ſecond deliverance; he ſhall ſue it 
or the firſt diſtreſs taken, and not for the withernam. And this 


W2P*2rs by the nature and form of the writ of ſecond deliverance. 


If a returns habendo be awarded to the ſheriff after a writ of ſe- Dyer, 4:. 
ond deliverance prayed by the plaintiff, this is a /uper/edeas to the Dat. Sh. 
!urno Labende, and cloſes the ſheriff's hand from making any re- 
turn 
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2 Wil. 116, 


: 
\ 


— 


turn thereto. And if the ſheriff will not execute the writ of ſecond 

| deliverance, the party has his remedy againſt him. 
Plow. 206. This ſtature of Vm. 2. 13 Ed. 1. flat. 1. gives the writ of 
(Ther the ſecond deliverance out of the fame court, where the firſt repleyin 


it of ſe- i 1 
dend deliver: Was granted, and a man cannot have it elſewhere; for if he 


 ancecannot could, then he might (a) vary from the place limited as to this by 


vary from | the ſtatute, 

the firſt in | | 

year, day, place, or number of beafts. Bro. tit. Second Deliverance, pl. 3. But, if the firſt wit 
was of a heifer, the ſecond may be of a cow, as by prefumption it may in that diſtance of time groy 


to ſuch. 26 H. 8. pl. Jo 


Salk. 95. In replevin the defendant avowed, and the plaintiff being non. 
pl. 6. and ſuited brought a writ of ſecond deliverance, whereupon it was 
adjudged, moved to ſtay the writ of inquiry of damages. Per curiam —This 
Palm. 403. is a ſuperſedeas to the returno habendo, but not to the writ of inquiry 
Latch, 72+ of damages; for theſe damages are not for the thing avowed for, 
but are given by the ſtatute of 21 H. 8. cap. 19. as a compen- 
ſation for the expence and trouble the avowant has been at. 
Cooper v. [So, it has been determined, that the writ of ſecond deliverance 
Sherbrooke, ig no ſuperſedeas of the writ of inquiry of damages upon the 
17 Car. 2. c. J.] 8 
Cro, Jac. Error of a judgment in C. B. in a ſecond deliverance z upon de- 
$24-  mMurrer in pleading, the error aſſigned was, becauſe there was not 
v. Moor. any writ of ſecond deliverance certified, and in nullo eft erratum 
being pleaded, it was moved not to be material, becauſe it is 
awarded on the roll, and the parties had appeared and pleaded to 
it: but it was adjudged ill, and reverſed for that cauſe; for there 
ought to be a writ, and if it vary from the. declaration in the re- 
plevin, it ſhall be abated. 
2 Lill. Reg. No ſecond deliverance hes after a judgment upon a demurrer, 
457+ or aſter a verdict, or confeſſion of the avowry ;. but in all theſe 
caſes the judgment muſt be entered with a return irrepleviſable. 
But upon a nonſuit, either before or aſter evidence, a writ of 
fecond deliverance will lie, becauſe there is no determination of 
the matter, and there, a writ of ſecond deliverance lies to bring 
the matter in queſtion ; but in the caſe of a demurrer and verdid, 
the matter is determined by law; and in the caſe of a confeſſion, 
it is determined by the confeſſion of the party. 
Gilb. Re- [Where a defendant puts in a plea to the writ of replevin, as 
8 Ren property in a ſtranger, or in the defendant ; and theſe pleas diſ- 
— Aar affirming the property of the plaintiff, are by verdict found for 
the plaintiff, or upon demurrer adjudged for him; in theſe caſe 
the defendant ſhall have return irrepleviſable: for there can be 
no new replevin at common law, as upon a nonſuit, becauſe the 
court have already given their | thy gy upon the legality of the 
caption. For if the property be in the defendant or a ſtranger, 
the plaintiff can have no cauſe to complain; and therefore t0 
grant a new replevin, or, which is the ſame thing, not to make 
the return irrepleviſable, would be to leave that ſame point open 
to an examination, which has already been determined : and no 


writ of ſecond deliverance can be given by the ſtatute, for that a 
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only upon a nonſuit. But, if the defendant pleads property in 
de if and J. S. which only abates the — under the pre- 
ſent form; or pleads cepit in alia loco, which abates the count, 
and, conſequently, the writ ; in theſe caſes, as there can be no 
return without an avowry ; ſo that return cannot, in the nature 
of the thing, be irrepleviſable, becauſe theſe pleas only abating 
the writ, muſt neceflarily allow a writ under a better form, And 
it were a contradiction to allow a new replevin to the plaintiff 
for the ſame beaſts, which the court have returned to the de- 
fendant irrepleviſable. So, if the plaintiff confeſſeth the plea of 
the defendant to be true, the defendant ſhall have return, but not 
irrepleviſable.) | 

Note, by the 17 Car, 2. cop. 7. that in an avowry for rent the , 14, num: 
writ of ſecond deliverance is taken away, 188. [3 Bl. Comm. 150,] 


— 
65 
6 
* 
* . 


If the plaintiff in replevin be nonſuited for want of delivering vent. 64. 
a declaration, if it happened through any cauſe that would have 
entitled him to a writ of ſecond deliverance, as ſickneſs of the 
perſon employed, c. the court will order the defendant to accept 
of a declaration on payment of coſts z otherwiſe the plaintiff would 
be remedileſs, the writ of ſecond deliverance being taken away by 
the 17 Car, 2. cap. 7. 


4. Of the Writ de proprietate probandd, and the Claim of 
Property. 

[The writ de proprietate pre *andg iſſues out of the Chancery, or Dy. 172-4, 
out of K. B. or C. B. When it iſſues out of the Chancery, it is an 
original, and goes upon the ſheriff's return to the alias replevin : 
when out of either of the other courts, it is judicial, and granted 
on the return of the pluries. The reaſon why theſe courts do not 2 gat. 583. 
grant it till the pluries is, that the pluries only is returnable there, Reg. 81. 
for the original and alias give no day, but are merely vicontiel.] 

If the defendant in replevin claims property, the ſheriff cannot Co. Lit. 
proceed; for property mult be tried by writ. In this caſe there. * K* 
tore the plaintiff may have the writ de proprietate probandd to the ER. 
ſheriff; and if it be found for the plaintiff, then the ſheriff is to Com. 592+ 
make deliverance ; if for the defendant, then he is to proceed no 
further, But, as this is but an inqueſt of office, if it be found 
againſt the plaintiff, he may have a replevin to the ſheriff; and if 
be return the claim of property, yet ſhall it proceed in the C. B. 
where the property ſhall be put in iſſue and finally tried. 

None but he who is party to the replevin ſhall have the writ 14 H. 4. 25. 
4e prqprietate proband4i ſo that if upon a replevin the beaſts of a 2 Rol. Abr. 
ſtranger are delivered to the plaintiff, ſuch ſtranger, being no * 
party to the replevin, ſhall not have this writ. 

The ſheriff is to return the claim of property on the pluries, Reg. 83. 
before which time the writ de proprietate proband does not iflue, Com. 395. 
for it recites the pluries. | 

The writ de proprietate probandd is an inqueſt of office, and the Dat. Sh. 
ſheriff is to give notice to the parties of the time and place of 274. 
executing it. 

If the defendant claims property in replevin, the plaintiff may Moor, 403. 
have the writ de proprietate probandd without continuance of the 

Vol. VI. F re plevin, 
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replevin, though it be two or three years after, becaufe by the A 
claim of property the firſt. ſuit is determined. and, 

If the party who hath the cattle claims property, the ſherisg den 
cannot determine it without a writ de proprietate probandd ; and Ih 
then, if the property be found for the party claiming it, it is but If t 
an inqueſt of office, and the party who made the plaint may after W.ri a 
ſue a writ of replevin, to which property may again be pleaded. 4 


Cro. Elis. 
475. 
Winch, 26. 
Show. 402. 
Salk. 5. 

pl. 12. 


94. pl. Jo 


2 Ld, Raym. 


Comb. 477. 
Barret v. 


Scrimſhaw. 


6 Mod. 68. 


139. 
Leonard v. 


Stacy, and 


vida 2 Mod. 
242. 


** 


Co. Lit. 145. 


1 Lev. 9o. 
2 Keb. 441. 


35 H. 6. 40. 
Dyer, 280. 
Ce. Lit. 145. 


If the plaintiff has property, and omits to claim it before the ledge 
ſheriff, he may notwithſtanding plead property in himſelf or in 4 if 
a ſtranger, either in abatement or in bar, though it was formerly Ine pl 
held, that property in a ſtranger could only be pleaded in abate- 
ment. | 


984. 6 Mod. 81. 0 Ret 


. - . . h 

In replevin the defendant in his avowry pleads, that the beaſts 1 ky a 

taken belong to a third perſon, and not to the plaintiff, and there- 1 

fore prays a return; to which the plaintiff demurs; for on the If . 
avowant's own ſhewing he ought not to have return, having ad- 

: a ict, « 
mitted the property of the beaſts to be in another. But judgment | 

f EY warde 

was given for the defendant, for the prior poſſeſſion was in him, WF... 

and he hath a right againſt all others but the right owner, and ont 

the plaintiff by his demurrer hath admitted, that he hath no pro- 7 at 


perty in them. Is 
In treſpaſs for entering the plaintiff's houſe, and taking away we < 
his goods, the defendant juſtiſies by virtue of a replevin out of the . 


ſheriff's court in London, and a precept thereupon to J. S. an 20 by 
officer, and that he the defendant came in aid of him plaintiff "ik 
replies, that before the taking away the goods he claimed property WW. ... 
in them, and gave notice thereof to the defendant ; and the queſ- IF 1 
tion upon a ſpecial verdict was, whether the taking away, after Nr oft 
the claim of property, and notice thereof, did not make him be dict 
treſpaſſer ab initio? And it was held per tot. cur. that he was WL. 10 
treſpaſſer ab initio; for though the claim ought to be to the ſheriff 4. 
or officer, and a claim to a perſon that comes to his aſliſt- 7. In 
ance be not enough to make the execution legal, if the officer 
does not deſiſt; yet, if it be notified to him that comes in aid, By th 
that claim of property is made, he at his peril ought to deſiſt. iſtrains 
[A man cannot claim property in the county court by his bailil Place of 
or ſervant : and the reaſon is, for that if the claim fall out to be WMcrif n 
falſe, he ſhall be fined for his contempt, which the lord cannot freak o, 
be, unleſs he make claim himſelf : for nemo punitur pro aliens d. Wis was 
licco. But in the king's bench one may make conuſance and If the 
claim property by a bailiff; for 7here, the bailiff is not liable to? mong ſ. 
fine.] ther wr 
5. Of the Writ de returns habends. aken the 
The returns habendo is a judicial writ, that lies for him who has fe the 
avowed the diſtreſs, and proved the ſame to be lawfully taken; Wl.” a 
or where, upon the removal of the plaint into the courts above; * 
the plaintiff, whoſe cattle were replevied, makes default, or dos 1 
not declare or proſecute his action, and thereby becomes note y 7 b. 
d max 


ſuited, Sc. And by this writ the ſheriff is commanded to mak 
a return of the cattle to the defendant in the replevin. A bi 
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A bailif who makes conuſance may have judgment of a return, Co. Ent. 39. 
and, conſequently, a writ de returns habende grounded on ſuch 
gl 
judgment. 


he writ de returno Habendo is not a returnable proceſs, 2 Roll. Abr. 
If the defendant hath a return awarded to him, and he ſueth a nnn. 


writ de retur no habendo, and the ſheriff returns on the pluriesy quod 
greria elongata ſunt, &c. he ſhall have a ſcire facias againſt the 
pledges, Sc. according to the ſtatute of We/?m. 2. (13 Ed. 1. ft, I.) 
and if they have nothing, then he ſhall have a withernam againſt 
the plaintiff's own cattle. 


6. Of Returns irrepleviſable. 


Return irrepleviſable is a judicial writ directed to the ſheriff 2 Roll. Abr; 
for the final reſtitution or return of cattle unjuſtly taken by an- 43+ 
ther, and fo found by verdict, or after a nonſuit in a ſecond de- 
Iiverance. | 

If the plea be to the writ, or any other plea be tried by a ver- 2 It. 340, 
it, or judged upon demurrer, return irrepleviſable ſhall be Pyer, 280. 
awarded, and no new replevin ſhall be granted, nor any ſecond 
elirerance by the act of Weſtm. 2. (13 Ed. 1./7. 1.) but only upon 

nonſuit. 

[f upon iſſue joined in replevin the plaintiff does not appear on 3 Leon. 49. 


the trial, being called for that purpoſe, yet return irrepleviſable 


hall not be awarded, as in caſe of a verdict being given, but the 
arty may have a writ of ſecond deliverance, as well as if it had 
deen a nonſuit before declaration or appearance. 

If a man has return irrepleviſable, and a beaſt dies in the pound, Hob. 61, 
So, if the beaſt dies before judgment. | 
If return irrepleviſable be awarded, the owner of the cattle Ld. Raym. 
nay offer the arrearages ; and if the defendant reſuſe to deliver“ 

he diſtreſs, the plaintiff may have detinue, becauſe the diſtreſs is 
nly in nature of a pledge. 


7. In what Manner the Sheriff is to execute and return ſuch 
| Proceſſes. 

By the ſtatute of Vim. 1. (3 Ed. 1.) cap. 17. if the party who 2 Inft. 193. 
itrains, conveys the diſtreſs into any houſe, park, caſtle, or other Sou 3 
lace of ſtrength, and refuſes to ſuſfer them to be replevied, the 7. 
ienff may take the poſſe com. and on requeſt and refuſal may 
reax open ſuch houſe, caſtle, &c. and make deliverance ; and 
us was a neceſſary law ſo ſoon after the irregular time of H. 3. 

It the ſheriff returns, that the beaſts are incloſed in a park r. N. f. 157. 
mong ſavages, or in a caſtle, &'c. he ſhall be amerced, and an- Hes 

ther writ of replevin ſhall be awarded; for he ought to have _ 
den the poſſe com. for this was a denial. 

If the ſheriff return, quad mandavi ballius libertatis, Wc. qui F.N.B.15% 
lum dedit mihi reſponſum, or that the bailiff will not make de- 
rerance of the cattle, theſe are not good returns; for, by the 
ad ſtatute Wem. 1. (3 Ed. 1.) the ſheriff, upon ſuch return made 
o him by the bailiff, ought preſently to enter into the franchiſe, 
id make deliverance of the cattle taken. 
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F. N. B. 158. It a man ſue a replevin in the county court without writ, and 4 
the bailifF return to the ſheriff, that he cannot have view of the WF the 
cattle to deliver them, the ſheriff, by inqueſt of office, ought ty lieu 
inquire into the truth thereof; and if it be found by a jury, tha quit 
the cattle are eloigned, c. the ſheriff in the county court may If 
award a withernam to take the defendant's cattle ; and if the wari 
ſheriff will not award a withernam, then the plaintiff ſhall have: have 


writ out of Chancery directed unto the ſheriff rehearſing th dam 
whole matter, commanding him to award a withernam, Sc. and have 
he may have an alias, and after a pluries, and an attachment agal 
againſt the ſheriff, if he will not execute the king's command. 

Bro. Retur. If the ſheriff return, quod averia elongata ſunt ad loca incognita, thi if ſpe 


_ pl. is a good return, and the party wall purſue his writ of ith. to hi 


nam ; but, if the ſheriff return averia e/ongata ad loca incognita ii ſu 

fra comitatum meum, he ſhall be amerced, for the law intends tha eithe 

he may have notice in his county. A 

Bro. Retur. If in replevin the ſheriff return, quod averia mortua ſunt, this i nies, 
_ ny Pl a good return. , made 
Dalt. Sh. It is a good return, qued nullus venit ex parte querentis ad . ur”, 

556. monſtranda averia (a). But it ſeems the ſheriff is not obliged u * 

(a) Allen. to be, 
33. require this. es 
2 Roll. Abt. If the ſheriff be ſhewn a ſtranger's goods, and he take them, = A 
552+ Com. action of treſpaſs lies againſt him, for otherwiſe the ſtrami i nd f 
Rep. 596. could have no remedy 2 being a ſtranger he cannot have bor a 
writ de proprietate probandd, and were he not entitled to this u. Re 

medy, it would be in the power of the ſheriff to ſtrip a mani R y 

(5) Keilw. houſe of all his goods. But (5) Keilwv. ſeems to hold, that tl . 
8 action lies more properly againſt the perſon who ſhews the goods Wi but a 
20H.6.28, - If the ſheriff come to make replevin of beaſts impounded fi rg, o 
2 Roll. Abr. another man's ſoil ; if the place be incloſed, and have a gate o "Ag 
555 to the incloſure, he cannot break the incloſure, and enter then for ch 
a by, where he may enter by the open gate; but, if the ow: Re 

hinders him, ſo that he cannot go by the open gate for fear i 

death, he may break the incloſure and enter there. If s 

14. Raym. The ſheriff is to return, that the cattle are eloigned, or that happer 
2 81. Perſon came to ſhew, Sr. or a delivery; but he cannot reti we dit 
eo that the defendant non cepit the cattle, becauſe it is ſuppoſed Re 
the writ, and is the ground of it, which the ſheriff cannot fallh; [ 

It w 

F) Of what Property and for what Things a R wy: 

6 by erlo 

plevin lies. yond t 

wardsꝰ 


Co. Lit. 145. IF is a general rule, that the plaintiff ought to have the prope 

98 of the goods in him at the time of taking; yet, if the good 
a villain be diſtrained, the lord of the villain ſhall have a reples 

becauſe the bringing the replevin amounts to a claim in law, 

veſts the property in the plaintiff. But in this caſe, if the go 

of a villzin be taken by a treſpaſſer who claims property in tht 

the lord can have no replevin, becauſe the villain had but a rig. 


( 
FER 


__ 
and th; 
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it, and Alſo in a ſpecial caſe one may have a replevin of goods, though co. lit. 145. 
of the they were not diſtrained; as, if the meſne put in his cattle in 

ught to lieu of the cattle of the tenant paravail, whom he is bound to ac- 

ry, that quit, he ſhall have a replevin of them. | 

irt may If the lord diſtrains his tenant's cattle wrongfully, and after- F. x. B. 69. 
| if the wards the cattle return back to the tenant, yet the tenant ſhall 

| have 2 have a replevin againſt the lord for thoſe cattle, and ſhall recoyer 

ing the damages for the waopgrally diſtraining of them, becauſe he cannot 

7c. ant have an action of treſpaſs againſt his lord for that diſtreſs, but 

i\chment againſt a bailiff or ſervant he may. 

and. Not only a general property which every owner hath, but alſo Co.Lic.145. 
nta tu 2 ſpecial property, ſuch as a perſon has, who hath goods pledged ; 
with, to him, or who hath the cattle of another to manure his lands, Oc. 

gnita i 1 ſufficient to maintain a replevin (a). And in ſuch like caſes (a) Winch, 


nes tha cither party may bring a replevin. 'y | 
A replevin does not lie of things which are fere nature, as co- 2 Roll. Ab. 
nies, hares, monkies, dogs, &c. but, if things wild by nature are 430. 
made tame, or are reclaimed, fo long as they continue in that con- 2 os 
dition, they belong to the perſon who has the poſſeſſion of them, 2 8 
and he may bring a replevin. And the general rule herein ſeems 
to be, that a replevin lies for any thing chat may by law be diſ- 
trained. 
them, u A replevin lies of a /everet ; for it has animum revertendi. So, Bro. Reol. 
(tran and for the ſame reaſon, it lies of a ferret : but it is ſaid not to lie 64 2 Rol. 
have f cr a maſtiff dog, though an action of treſpaſs will. ' 
o this rs Replevin hes of a ſwarm of bees. F. N. B. 68. 
e Replevin does not lie of trees, or timber growing; nor of things F. N. B 68. 
that f . nexed to the ſreehold, becauſe ſuch things canuot be diſtrained; 4 Term Rep. 
CE good: but a replevin lies of certain iron belonging to the party's mill, ts 
unded so, of a lime-kiln.} 


u, this i 


is ad d. 
bliged u 


gate of So replevin does not lie of deeds or charters concerning lands; Bro. Rep. 
ter then vor they are of no value, but as they relate thereto. + 

he ON Replevin lies not of money, nor of leather made into ſhoes. Moor, 304. 
or fear « 2 Brownl. 139- 


If a mare in foal, a cow in calf, &. are diſtrained, and they Bro. Repl. 
or that happen to bring forth their young whilſt they are in the cuſtody of F. N. B. FTE 


Ot * the diſtrainer, a replevin lies of the foal, calf, &c. Sid. 82. 
1ppoſed! Replevin lies for a ſhip : ſo, of the fails of a ſhip. March, 110. 
ot fall Raym. 232. 


It was ruled by Pellexfen, C. J. upon evidence at Guildhall, in re- Show. 91. 
plevin for goods taken by order of the Za/?-India Company from = _ 
interlopers in the Jndies, that no replevin lies for goods taken be- plevin wil 
yond the ſeas, though brought hither by the defendant after: not lie, the 
wards*. party may bring an ction of detinue to recover the deeds, goods, &c. in ſpecies 


58 ak 


je prope 
oo 8 : 2 5 . 
. — (G) Replevin, for and againſt whom it lies. 
7 FEREIN the general rule is, that he who brings a replevin, Plow. a8 1. 
y in th mult have a general or ſpecial property in him at the time, C914 145. 


aud that therefore a lord for a heriot, a parſon for a mortuary, 
F 3 — 
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Bro. Repl. 


. 59. 
Sid. $2, 


F. N. B. 69. 
Veat. 261. 
2 Lev. 107. 
Sid. 172. 


Bro. Bar. & 


Fem. pl. 8 5. 


B. X. 
Bourne & 
uc. V. at- 
taire. 2 Stra. 
10156. S. C. 
but not S. P. 
Ca. temp. 
Hardw. 1 19. 
* 


ſhall not have it before ſeiſure; for the ſeiſure veſts the proper) 
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in ſuch caſes. 

An executor ſhall have a replevin of the taking of beaſts in 
the lifetime of his teſtator; for this afhrms the property t 
remain. 

If the cattle of a ſeme ſole be taken, and afterwards ſhe marry, 
the huſband alone may have a replevin. But it hath been held, 
that in ſuch caſe the wife cannot join, for that this action admit; 
and affirms property in the feme at the time of the marriage, 
which by conſequence muſt have veſted in the huſband. 

But of the taking of goods which a feme has as executrix, the 
huſband and ſhe may join in replevin, | 

And in a late caſe where huſband and wife brought a repleyin, 


and *concluded\ their declaration ad damnum ipforum, defendant of | 
avowed for rent \yerrear on a demiſe. for years; plaintiff in ba I 
of the avowry pleaded non demiſit, and iſſue being joined on the 3 
demiſe, a verdict was found for the plaintiffs, and 1s. damages; ſor 
and in arreſt of judgment two objections were made, 1/, that did 
huſband and wife cannot join in replevin; 2dly, that tho vet. 
they might join in an action, yet it cannot be laid to the wien ſort 
damage, ſhe having no property in perſonal chattels during e the 
coverture. In ſupport of theſe exceptions were cited F. N. the 
69. 1 Sid. 172. becauſe replevin admits and affirms property it requ 
the wife at the time of the marriage, which muſt neceſſarily e and 
in the huſband ; and the court can make no intendment, that tie 5:4 
were joint-tenants before coverture, or that the feme had the good B. 


as executrix: But per cur. As to the firſt exception, though it vi de. 
generally true, that huſband and wife cannot have a joint proper cicn; 


in perſonal chattels after marriage; yet, as a man and a woma A 
may have a joint property before marriage, or the wife might hail -::4/ 
theſe goods as exccutrix, and the taking in both caſes might fend 
before marriage, we do not ſee why they may not declare join ¶ cept; 
in an action for ſuch taking; and, if the law will admit of ſui ice 


a joint action, the fact is admitted by the pleading; for the M and 


fendant has not made it a point of conteſt with the plainti that 
whoſe the property was at the time of taking; and therefore Wil rer ; 
there can be a caſe where huſband and wife may join in an acta in th 
for a perſonal chattel, we think, that after a verdict this ought both 


be intended that caſe, As to F. N. B. 69. the book ſays, the hu ant h 
band may have a replevin fingly ; but this does not prove verty 
may not join his wife with him. And as to 1 Sid. 172. we th the D 


1 the diſtiuction there made not law, and that it is not neceſſary to th, 

* huſband ſhould ſue alone in ſuch cafes as affirm a property; and p 
* this is expreſsly contrary to the year- books, and to the opinion of de 
. 1 Vent. 261, where it is held, they may join in detinue, wih rn 
affirms property as well as replevin; for the ſpecifick goods th make 
. are to be recovered. And as to the ſecond exception, this mull which 
1 follow the fate of the lirſt; for if the tort preceded the mari writ v 
= the action would ſurvive; and Cro. Eliz. 259. is expreſs, 9 d:live 
: i where damages may ſurvive, they may be aſſefled to both. and o 
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If A. takes beaſts by the command of B., the replevin may be 2 Roll. Abr. 
roperty brought againſt both, or it may be brought againſt the commander 131. 
ouly, as treſpaſs may be. 


aſts in If the beaſts of ſeveral men be diſtrained, they cannot join in Co.Lit. 145. 
erty to a replevin ; ſo it is a good plea to ſay, that the property is in the 9 % 
: $a of 38. b. 
plaintiff and a ſtranger, and where there be two plaintiffs, that the 
marry, property is in one. 
en held, 
n (H) Of the Declaration in Replevin. 
Arriage, 


II hath been holden by ſome opinions, that the count or declara- Cater, 218. 
tion in replevin muſt be certain and particular in ſetting forth ©% 45: 
the numbers, kinds, and qualities of the cattle or things diſtrained; 


trix, the 


replevin, for that otherwiſe the ſheriff cannot tell how to make deliverance 

-{cndant of the ſame. 

F in bat As in replevin the plaintiff declared that the defendant took Allen, 33. 
on the contum oves matrices & wverveces of the plaintiff's after verdict 3 
amages; for the plaintiff, exception was taken to the declaration, becauſe it — 
II, that did not appear in the declaration how many ewes and how many 

; though wethers; and the ſheriff is bound to make deliverance of either 

de wife fort according to the writ z and though he may be informed by 

ring tht the party, ſo that it is a good return to fay, that none came on 

F. Nhe behalf of the party to ſhew the beaſts, yet he is not bound to 

perty require it, but ought to have ſufficient certainty within the record; 

arily vel and therefore judgment was given for the defendant ; but it was 

that they agreed, that oves without addition had been good enough. 

the good But, wr; +0 12h this caſe, it ſeems to be now ſettled, that 5 co. 25. 
ugh it be a declaration in replevin being certain to a general intent is ſuih- how. 170, 


proper cient, eſpecially if it be after a verdict, 

a womu As, where a replevin was brought guare defend” cepit bona && -Trin. 10.1. 
light bar c27alla, (viz.) guandam parcell” lintei & quandam parcel papiri, de- 2 
might E fendant avowed for rent; and after verdict for the plaintiff, ex- „. Nelſon, 


re join ception was taken in arreſt of judgment, that the declaration was S. C. ed 


it of (va uncertain in not ſpecifying the quantities contained in the parcels ; 9 2 
or the (b and Parker, Ch. J., who delivered the opinion of the courts. ſaid, Harawicke, 
> plainti that the declaration would undoubtedly have been ill on demur- Ca tems, 
nerefore rer; but that the defendant having avowed the taking the goods H.du. 141. 
an ac in the declaration, the avowry had cured the defect, as thereby 
s ought both parties were agreed what the goods were; and the defend- 
3, the hu ant himſelf having prayed a return of them, there was no contro- 
prove verty between him and the plaintiff about them; and to oblige 
. we th the plaintiff to a greater certainty, would have been of no ſervice . 
cefſary to the detcndant; for if he had demanded 500 reams of paper, 
perty; and proved only one, he muſt recover. And as to the difficulty 
opinion of deliv-ring the goods upon a return habends, he ſaid there was 
ue, wh no weight in that objection; for the ſheriff, when he came to 
oods tie mike a return, might have the defendant's aſſiſtance to ſhew him 
, this mi which were the zoods; and he was not obliged to execute the 
> marr writ without ſomebody attended to point out the things he was to 
cprels, deliver; and in this caſe that of Allen 3 3. was fully confidered, 
th. and over-ruled, 


F 4 So, 
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2 Stn 101 3. So, in the caſe before - mentioned of Bourne verſus Matteiry, 


Paſch. Where a replevin was brought for 14 ſkimmers and ladles; the 
N objection, that the plaintiff had not diſtinguiſhed in his count 


Bourne & how many ſkimmers and how many ladles, was over-ruled, 
„ Yo Mait- 
3 Ca. temp. Hardw. 119. S. C. 


Cxo. Elis. The plaintiff in his count muſt allege the taking to be at a 
396. Ward certain place, or according to the precedents, in quodam loco vocab, 
| Ae that the defendant may have notice to what he is to anſwer, and 
Browul. make his title; and therefore the alleging the taking apud Dale, 


1 - 25 or ſuch a vill, is too general and uncertain. 
0. . K 
Moor, 678. Raym. 34. 


Carth. 186. In replevin both the vill and place are traverſable. 
Walton v- [The plaintiff declared for taking his cattle at Martes Street, 
Kerlop, and the defendant pleaded uu cepit modo & formd at the trial the 


9 plaintiff proved that the cattle were in the defendant's poſſeſſion 


at Market Street, where he was driving them to the pound : the 

defendant proved that he firſt and originally took them at Hard- 

hall: it was thereupon inſiſted, that the plaintiff had not proved 

the allegation in his declaration, that the cattle were taken at 

Market Street, for that the defendant had proved they were firſt 

taken at another place, viz. at Hardlall. But the judge at the 

trial, and the whole of Common Pleas afterwards, were of 

opinion that this objection was groundleſs, becauſe if the defend- 

ant took them wrongfully at firſt, the wrong was continued to 

any place where the defendant had them in his cuſtody, and, con 
ſequently, the place was well laid in the declaration. 

Replevin in London: defendant appears upon an elongata: 

ollyer, ' plaintiff declares guas in quodam loco w1:cat” the Minories in Lenten: 

1 defendant pleads non cepit modo et forma : at the trial the plaintif 

coram Pratt, proved the taking at Rotherhithe in Surry: upon which it was ob— 

C. J-—This jected, that the plaintiff had not proved his iſſue, for the place is 

caſe is treat- 8 | — : Ss 

ed by Wil. material, and therefore part of the iſſu- under meds et forma. The 

mot, C. J. counſel for the plaintiff admitted, that it was traverſable; but in- 

in the pre“ ſiſted, that by not traverſing it particularly, the place was admit- 

cediag caſe a b . : ag 

of Watton v ted, and could not be inſiſted on, upon u cebit. But the Chief 

Kerſop, aza Juſtice held, that where the defendant avows at a different place 

mere ni in order to have a return, he mult traverſe the place in the count; 

z note. . . . . 
But it does becauſe his avowry is inconſiſtent with it: but, where he doe 
not appear not inſiſt upon a return, he may plead non cepit, and prove the 


ohnſon v. 


_— taking to be at another place, for it is material. Whereupon the 
eaſe, that Plaintiff was nonſuited.] 
the goods 


ever were in the place in which the declaration alleges them to have been. 


F. NB. 68, A man may count of ſeveral takings, part at one day and plact, 
— — ne and part at another day and place. 

edition. i | 

Bro. tit. Da» In replevin the plaintiff counted of four oxen taken at diven 


mage, 4. times and places, and that delivery was made of two, but the othe 
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two were withheld to his damage 10 5. and this was held ſuſſi- 


cient without] any ſeverance made as to the damages. 

In replevin in T. the plaintiff declared of the taking of twenty 
beaſts in A. and B.; & per cur., he need not ſhew how many he 
took in one vill, and how many in another, i 

The count, as in other actions, mult agree with the vrit; ſo 
that if the writ is de averiis, and the count de averiis & catallis, 
this is ill. | 

In replevin the writ was in the det:net, and the count in the de- 
tinuit, and this was thought to be a material variance: for in re- 
plevin in the detinet the plaintiff recovers as well the value of the 
goods, as damages for taking; but, when the writ and count are, 
that the defendant detinuit the goods ægainſt pledges, &c. by this 
it is implied, that the plaintiff has had his goods again; and for 
this he ſhall only recover damages for the taking, But the parties 
agreed to amend. | 


(I) Pleas in Replevin. 


PLEAS in replevin are generally of four kinds; viz. either, 1/, 
pleas in bar; 2d, in juſtiſication; 3d, by way of conuſance; 
4th, by way of avowry. 

In replevin the defendant may either juſtify or avow at his elec- 
on, with this difference, that if he juſtifies, he cannot have areturn, 

The general iſſue in replevin is non cepit. 

[One of ſeveral defendants may plead nan cepit.] 

If the defendant in replevin claim property to himſelf, or a 
ſtranger, above, as he may do; though it ought to have been be- 
fore the ſheriff this does not amount to the general iſſue, but may 
be pleaded in bar or abatement; and if the plaintiff demur, the 
detendant ſhall have a return without avowing; for it appears the 
beaſts are not the plaintiff's. But on iſſue non cepit, property can- 
not be given in evidence, for that were contrary to it. 

If the defendant in replevin make conuſance as bailiff to J. S., 
the plaintiff cannot traverſe that he is his bailiff; for it is a mat- 
er of which by no intendment he can have knowledge. But, if 
in bar of the ayowry the plaintiff pleads that another had made 
conuſance as bailiff to J. S. for the fame cauſe, and was barred, 
he need not ſhew that it was with the privity of J. S., for it ſhall be 
intended; and if in truth it was without, the defendant may traverſe 
his being ever his bailiff; but the law is, that the plaintiff in re- 
plevia may traverſe his being bailiff. 

In a replevin againſt the maſter and bailiff or ſervant, if the 
balliff makes conuſance as bailiff, and the maſter pleads, that he 
did not take, the ſervant ſhall not have any return upon his con- 
uſance; for by the plea of the maſter his conuſance is changed 
into a juſtification. | 

In replevin for mare and colt the defendant pleaded not guilty 
of the taking within ſix years; and in ſupport of this plea it was 
inſiſted upon, that it was the ſame in effect with the plea of 
fon cepit, and that if the ſtatute of limitations had deſtroyed the 
Plaintiff's action as to the taking, the defendant could not be 
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guilty of the detaining; and if this were not to be allowed, the 
ſtatute would be evaded, and could never be a bar in replevin; 


but per cur. the plea is not good in not anſwering to the detainer; = 

for it might happen that at the time of taking the mare the colt . 
was not in being, but might have foaled in the pound; and a thing I 
may be lawfully diſtrained, but unlawfully detained, as by being * 
| put into a caſtle, Oc. | c 
6 Mod. 103. Priſel in auter lieu is only matter in abatement, and the plaintif = 
* may have a new writ without being put to his ſecond deliver. 4 
a ance. | _ 
Vent. 137, In replevin of beaſts taken at D. the defendant pleads in P 
abatement, that they were taken at another place, ab/que hoc that = 
they were taken at D. and pro returno habendo avows for rent on r 
a leaſe for years, Oc. the plaintiff replies and traverſes the leaſe, * 
Sc. this is ill; for though the defendant, when he pleads in [ 
abatement, muſt alſo avow to have a return, yet the plaintiff can- 1 

not anſwer to it, but mult take iſſue on the other matter. = 
(K) Avowries in Replevin; and herein, of what * 
Seiſin and Services, and of the Certainty required ten? 
therein. : ell 
m 
Fide Danv. N avowry, as has been before obſerved, is the ſetting forth, 25 "I 
1 . in a declaration, the nature and merits of the deſendant's caſe; fem 
5 9 Co. 25. and the ſhewing that the diſtreſs taken by him was lawful, which and 
| 8 Co. 64. mult be done with ſuch ſufhcient certainty as will entitle him to nam 
= ag 99+ returno habends. But the caſes on this head are of ſuch different only 
of 160, | Natures, that it is difficult to range them in any order: and as the hi 
_ Dyer, 280. niceties herein are in many inſtances remedied by late acts of ij m 
parliament, it may be ſufficient to take notice of thoſe that fol- real; 
low. : as it 
Co.Lit.263, In an avowry for a diſtreſs for rent, the avowant was to ſhew well 
\ Ine a ſeiſin, and ſuch ſeiſin by the ſtatute 32 H. 8. c. 2. muſt be (a) al- judg 
the faule leged within 40 years next before the making of the avowry or C 
of 21 H.8. conuſance. tena! 

c. 19. the | wo 

lord need not avow upon any perſon in certain, yet he muſt allege ſciſin by the hands of ſome tenant in nes, 
certain, withn 40 years, Co. Lit. 65. YC 
Bro. Aw. If a man makes a gift in tail, rendering rent, he may avow hy 

Ps without laying any ſeibn, becauſe the reverſion gives him a ſufh: 

2:4 cient privity, and he ſhall count upon the reſervation, for that is A 
$ Co. 65. his title; and where the commencement of the rent appears, upon 
ſeiſin is not material. c of tr 
8 Co. 64. If A. by deed indented makes a feoffment in fee to B. and his E. 
8 heirs, rendering 105. per annum to A. and his heirs, of which rent mar 
Coorer v. A. or his heirs have not been ſeiſed within 40 years, yet the heirs "rap 

Foker, of A. may diſtrain, &c. for the ſtatute muſt be intended in ſuch If 

caſes only, where before the ſtatute the avowant was obliged rent 
allege a ſeiſin, and that was where the ſeiſin was ſo material, and og 
of ſuch force, that though it was by incroachment, yet it could in th 
not be avoided in an avowry. ing te 
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go, this ſtatute extends not to a new rent created by act of par- oro. Cr. 80. 
liament. Jon. 233. 

If homage be done to the lord, he may avow for all other Co. 8. 
2rvices, ſuperior as well as inferior, for in doing thereof the te- 
nant takes upon himſelf to do all other ſervices. 

eiſin of rent, ſuit, &c. which is annual, is a ſufficient ſcifin 4 Co. 8. 
of eſcuage, homage, fealty heriot ſervice, ſervice to cover the hall, 1 caſe, 
and ſuch other ſervices as may not fall in 40 years. 13 

But ſeiſin of one annual ſervice is no ſeiſin of another annual 4 Co. 9. 
ſervice; for in that caſe it is the folly f the lord if he hath not 
an actual ſeiſin of the other ſervice itſelf, when it becomes due 
yearly. 

If the avowant allege a ſeiſin of the rent, this is a ſuffieient win, zi. 
arerment that he was ſeiſed of homage. Hutt. 50. 

If there be lord and tenant by fealty and rent, and the tenant 95 Co. 201. 
make a leaſe for years, and though the leſſor hath done fealty 2 Mod. 103. 
and conſtantly paid the rent, yet the lord diſtrains the cattle of 5 
tae leſſee for rent, (where in truth none is due,) and avows upon MY 
a mere ſtranger that never had any thing, as upon his very 
tenant, for rent arrear; upon the ſpecial matter ſhewn, the 
leſſor may join in aid to the leſſee, and abate tne avowry, and 
compel the lord to avow up on his terfant in right and in law. 

If there be leſſee for years, and the reverſion deſcend on a Roll. Abr. 
feme covert, and after the rent be arrear, and the baron diſtrain, 1 5 1 
and the leſſee bring a replevin, the baron ought to avo in the Wife v. Fen- 
name of himſelf and his wife, and not in the name of himſelf ver; & wide 
only, for the avowry is to be made according to the reverſion 5 
which is in the ſeme. In this caſe, as reported in Rolle, a quære 197. 
is made how this could be made good; but in Gro. Fac. S. C. the 5 Mod. 73. 
reaſon is given, becauſe he had ſhewed the truth of the matter 
as it was, and had averred the life of the feme, and fo the diſtreſs 
well taken, and- the rent due to him; and therefore it was ad- 
judged that the avowry was good. 

Coparceners are to join in an avowry for rent: ſo, of joint- Vue tit. 


tenants: but tenants in common are to ſever in their avow- 3 
ries. 5 


Raym. 64. 

So, one tenant in common cannot avow the taking of the cattle Ro, ag 
of a ſtranget upon the land damage-feaſant, without making him- 320. 

— 10 on, . 
ſelf bailiff or ſervant to his companion. [> H. BI. 386. but] Cto 7, 3 
A commoner may avow the taking of the cattle of a ſtranger Cro. Elia. 
upon the common damage-feafant, though he can have no action 53% 

of treſpaſs. 

Executors, and adminiſtrators may diſtrain and avow in like 8 co. 64. 
manner, as their teſtators or inteſtates might have done, by the Sir William 
ſtatute 32 H. 8. c. 37. W 

If executors by the 32 H. 8. c. 37. avow for the arrears of a Cro. Eliz. 
rent in fee accrued to their teſtator, they muſt ſhew that the land 8 
continues in the ſeiſin of a tenant who ought to have paid it, or a 
in the hands of ſome other who claims by or from him, accord-. . 
me to the ſtatute, | 


[Tenant 


: 
2 
£ 
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76 
Pool v. [Tenant for life of a rent · charge confeſſed a judgment, and an 
e elegit iſſued, under which the reut- charge was extended: tenant 
Bull. NB. for life died, and the conuſee diſtrained and avowed in repleyin 
56, for the arrears incurred in the lifetime of the tenant for life : on 

demurrer it was holden to be a bad diſtreſs, and not warranted by 
the above ſtatute : 1/, Becauſe the caſe of a conuſee is not in. 
cluded in it: 2d/y, Becauſe he comes in the pe, not under the 
tenant for life. ] | 

5 Co. 19 · In replevin againſt two, they make ſeveral avowries, each in hit 
own right, and both avowries abated ; for, if both the iſſues ſhould 
be found for the avowants, the court could not give judgment ſe. 
verally for the ſame thing. | 

Vent. 250. If one diſtrain for rent, and before the avowry the eſtate on 
which it is reſerved determine, the avowry ſhall be as if the eſtate 
on which it was reſerved had continued, for the avowant is to 
have the rent notwithſtanding ; but, if the diſtreſs were for a per. 
ſonal ſervice, then the defendant mult have a ſpecial juſtification, 
for he cannot have the ſervice in /pecie when the eſtate is deter. 

| mined. - 

ro. Car Replevin of an ox taken, c. the defendant makes conuſance 

e as bailiff to 7. S., for that he was ſeiſed in fee of the manor of 

Blind, D., and that one D. was ſeiſed in fee of ſuch a tenement holden 

Hutt. 176. of the ſaid manor by rent and heriot ſeryice, payable after the 
death of the tenant, and that D. died poſſeſſed de animalibus et 
catallis, and becauſe the heriot was not paid, he, by the command 
of the ſaid 7. S., diſtrained, and ſo made conuſance, and the 
iſſue was upon the tenure, and found for the defendant. An ex- 
ception was taken in arreſt of judgment, becauſe he does not 
ſhew what was the beſt beaſt which he demanded, nor the kind 
thereof, nor the price of it. But per cur. the avowry was held 
to be good; for peradventure the avowant does not know what 
was the beſt beaſt ; and when the lord diſtrains, it is becauſe the 
heriot is eloigned, and the plaintiff having done wrong by his 
eloignment, he at his peril ought to tender ſufhcient recom- 

nce. 

Hob. 176. —_— when the defendant avowed for a heriot ſervice, and the 
plaintiif pleaded in bar, that the tenant at the time of his death 
nulla habuit animalia ; on demurrer it was adjudged for the plain- 
tiff, becauſe the avowry was inſufficient, for that it did not al- 
lege in certain what the heriot ſhould be, /ci/. beaſt, or other 
thing. | 

Noy, 70. = replevin, the title was by a leaſe made by a parſon, and the 

Bold v. Wa- avowry was, that A. was ſeiſed of the rectory of H., and made the 

252 leaſe without ſhewing that he was parſon: and by the court, that 
would have been a good exception, had it not been ſaid in the 
avowry, that he was ſeiſed in ure eccleſiæ, which ſupplies all. 

ro. Car. If one avows for parcel of a rent, and does not ſhew how be 

e ſatisfied as to the reſidue, this has been held to be ill: in like 

_—_” manner it has been ſaid, that an avowry for part of an anauity, 


7 L4. Raym. without ſhewing how the reſt has been diſcharged, is ill. 
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If A. holds lands of 'B. by certain rent, as of his manor of D., 
and A. conveys thoſe lands to the king, who grants them to F. S. 
in an avowry for this rent, B. muſt ſet forth the ſpecial matter, and 
not avow generally, becauſe the place where, Oc. is held of him 
as of his manor of D., c. for this is no rent-ſervice, but rent 
diſtrainable of common right. Adjudged upon a demurrer, 
that ſuch general avowry was naught in (a) ſubſtance, and not to 
be amended. 


And. 159, 
160. Broker 
v. Smith. 
(a) For the 
teveral forms 
of an avow- 
ry, vide Co. 
Lit 269. 
bene advo- 
cat, & c. fot 
bene cogno- 


wit, &c. but matter of form, Jenk. 338. Cro. Jac. 372, ———— Adbuc aretro exiſtit, but matter 


of form. Co. Jac. 283. 


emitted. 2 Mod. 4, 5+ 


In an avowry for a rent-charge the defendant made a title to 

ane Stiles, with whom he married anno 1603; and becauſe at 
Michaelmas 1597, 20 l. was arrear, and not paid to him and his 
wife, he ayowed; and this was adjudged a good avowry ; for the 
ſaying it was arrear to him and his wife, was but ſurpluſage, when 
the contrary appears, he not being then married, 

So, where the defendant made conuſance as bailiff to A. admi- 
niſtrator to B., and it appeared that A. had a right, but not as ad- 
miniſtrator, and the conuſance ſtood as bailiff of A., and the reſt 
rejected as ſurpluſage. 

Where an avowry is made for ſeveral rents, and it appears part 
is not due, yet the whole avowry ſhall not abate. 

In avowry for rent, and ſo many hens for quit - rent, the avow- 
ant had a verdict for the whole; but it afterwards appearing upon 
the face of the avowry, that the hens were not due at the time of 
the diſtreſs, the avowant had leave to releaſe his damages as to 
them, and take judgment for the rent, with his coſts. 

An avowant in replevin may abate his own avowry for part of 
the rent diſtrained for, but not after judgment. 

In replevin J. S. avowed for a rent-charge, due anno 1660, 
vnd afterwards he diſtrained and avowed for another part of the 
ſame rent-charge, which became due before the ſaid year, and 


which was againſt a different tenant: in this caſe it was held by 


three judges againſt Mallet, that the avowant was not eſtopped by 
his firſt avowry in ſuch manner, as a leſſor is by giving an ac- 
quittance for the laſt gale of rent, but that he may at his pleaſure 
avow for part of his rent at one time, and for part at another, in 
the ſame manner as the lord may command his bailiff to diſtrain 
for ſo much rent, and afterwards for the ſum due before. 

In an avowry the defendant may ſay, that B. was ſeiſed of the 
place where, c. and held the ſame of A. by fealty and rent, and 
ſo for rent arrear, as bailiff to A, make conuſance according to the 
ſtatute, as in lands held of him; though it has been objected, that 
when in the beginning he names the tenant, he ought to go on in 


the ſame manner, and avow upon him as at common law“. 
S 


Dalf. 72.— bene cogneſ.it cap. pred. loco in que, &c. but tempore in gu 


Bulſt. 178, 
S. C. 72 


Hob. 208. 
Mo. 887. 
Brown v. 
Dunnery. 


11 Co. 45. 


Ld. Raym. 
Lat 

art h. 437. 
S. C. 5 
Morris v. 
Gelder. 


Com. Rep. 
42, pl. 26. 
Sid. 44. 

Raym. 21; 


Pamer v. 
Stabicks 


Cro. Eliz, 
146. Lacy 
V. FIifiers 
Leon. 302. 
&Q. 

* Thoſe 
who diſtraia 
for reat or 


; | ſervices may ayow generally, 11 G. 2. c. 19. f. 22. which wide infra. 


If A. holds one acre by knight-ſervice, and 12d. rent, and the Co. Lit. ;2, 


other in ſocage and 1d. rent, and makes a gift in tail of both 
acres,” without any expreſs reſervation of any tcnure, the ſame 
tenures 


8 Replevin and Avowry. 


; tenures are by law created between the donor and donee ; and Miſe! 
though there is but one reverſion, yet, becauſe the tenures are ſeve. nd 
ral, the donor muſt make ſeveral avowries, for the avowry is made If 

F in reſpect of the tenures. k — 
Roll. Rep. A perſon cannot make one avowry both for a rent- ſervice anda of hi 
"gr rent-charge, but he may avow the taking ſo many cattle for a rent- cann 
now, if need ſervice, and ſo many for a rent- charge“. Ami 
require, avow double, by the fat, 4 Ann. c. 16. e 
Bulſt. 101. And in a replevin for a colt and a cow, the defendant may avow TY 

„ "0G for ſeveral heriots, and ſhew that the father of the plaintiff was In 

ſeiſed, Sc. and {hew the ſeveral heriotable tenures, and death, Wc, vices 
and that he took the colt and cow nomine herictorum, without ſhew- wow 
tenan 


ing which he took in reſpect of the one tenure, and which in reſpect 
of the other, | ſon fe 


Macdonnel [The defendant avowed for rent under a leaſe dated the 24th It 
ee June, habendum a pred. 24 Jun. Sc. virtute cujus the plaintiff en- by 

ye 51. tered the faid 24th of June. On demurrer it was objected, that 19% 
S. the plaintiff was a diſſeiſor by entering the 24th, when the leaſe took t 
was not to commence till the next day, and, conſequently, the wk hs 
poſſeſſion was not under the leaſe, but by virtue of a tortious fee. 14 0 

But the court gave judgment for the avowant, for that there was 1 

4 2 great difference between this caſe and an ejectment; for here, 

be the entry tortious or not, it does not diſcharge the contract for By 
the payment of the rent.) | | like pl 
Com. Rep, If a man takes a diſtreſs for a thing for which he had not good juſtific 
3 cauſe of diſtreſs, but had good cauſe of diſtreſs for another thing, have | 
Wi. if areplevin is brought, and he comes into court, he may avow Tel 
for which thing he pleaſes. at two 
orb. Eliz, If executors by 32 H. 8. c. 37. avow for the arrears of a rent payabl 

. 5 in fee accrued to their teſtator, they muſt ſhew that the land con- this 18 
: 2 tinues in the ſeifin of the tenant who ought to have paid it, or in If in 
þ the hands of ſome other who claims by or from him according to by fealt 
the ſtatute; but in this caſe, becauſe the avowant is a ſtranger, and re 
he need not ſhew in particular how, but only ſnhew it generally ac- tenancy 
cording to the words of the ſtatute. re, al 

L d. Raym. An executor of tenant for life of a rent- charge may, purſuant But, 

1 to the ſtatute of 32 H. 8. c. 37. avow for the arrearages incurred than is 

2 Lutw. a & . , 

1227. S. C. in the lifetime of the teſlator, without averring that the place nature, 

Hoel v. Bell. where, c. was in the ſeiſin of the plaintiff, or that he claims by, But, 
from, or under him that was tenant, and it will come more pro- 5 
e, - 


perly on the other fide to ſhew the contrary. 
Winch, z. In an avowry for homage, it need not be ſhewn whether thc Pught t 
Hut. 50. tenancy came to the tenant by deſcent or purchaſe. 
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Co. 20, A ſtranger to an avowry can plead nothing in bar thereof but 

0. 870. þors de fon {* or that which is tantamount; but the right heir, But, 
, though he be a ſtranger to the avowry, being made a party by aid e of 
prier, may plead matter in abatement of the avowry. einn, 1: 
L Hob. 108, But at common law, where the avowry was made only on the If the 
. mw land, as in cafe of cuſtomary profits, as, a fine for alienation, & We"! one 
1 ſo in caſe of a rent- charge, the plaintiff might have pleaded any WP! plc; 
„ | X | diſch arge, 
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diſcharge, though he was a mere ſtranger, and had nothing in the 

1. | | 
15 a ſtranger claims a ſeignory, and diſtrains, and avows for the 
ſervice, the tenant may plead that the tenancy is extra feedum, &c. 
of him, that is, out of the ſeignory, or not holden of him; but he 
cannot plcad extra feodum, & c. unleſs he takes the tenancy upon 
himſelf. 


79 


Co. Lit. 1. 
—2 Mod. 
104. Cited 
and there 
ſaid by the 
Ch. J. that 
this rule is 


w be intended in caſes of an aſſiſe, and that ſo were all the books cited in Co, Lit. for proof of this 


opiaion. 

In an avowry the tenant cannot plead ne unque ſeiſe of ſuch ſer- 
vices generally, becauſe he leaves no remedy for the lord either by 
zyowry or by writ of cuſtoms and ſervices, and therefore if he is a 
tenant in fee-ſimple, he ought either to diſclaim or plead hors de 

n fee. 
if in (a) treſpaſs for the taking of goods the defendant juſtifies 
by the command of the lord of the manor, of whom the plaintiff 
held by fealty and rent, and that for non-payment of the rent, he 
took them nomine diſtrictionis, the plaintiff may reply, that the locus 
in quo eft extra, abſque hoc quod eff infra feedum, &c. adjudged upon 
2 ſpecial demurrer, it being ſhewn for cauſe, that the plaintiff had 


the tenancy upon himſelf. 
* * fee, and ſo may tenant for years. 


By the 21 H. 8. c. 19. all plaintiffs and defendants ſhall have 
like pleas and like aid priers in all ſuch avowrics, conuſances, and 
juſtifications, (pleas. of diſclaimer only excepted,) as they might 
have had before the act. 

If the defendant avows for, and alleges a ſeiſin of rent payable 
at two feaſts, the plaintiff may ſay that he holds by the ſame rent 
payable at one, ab/que hoc that it is payable at the two feaſts, for 
this is another tenure. | 

If in an avowry for rent the defendant alleges the tenure to be 
by fealty, rent, and ſuit of court, where the true tenure is by fealty 
and rent only, the ſeiſin of the ſuit is not material; for the 
tenancy was not originally charged with any ſervice of this na- 
ture, and therefore in this caſe the tenure is traverſable “. 

But, when the lord gets quiet and peaceable ſeifin of more rent 
than is due, becauſe the tenancy is charged with a ſervice of ſuch 
nature, the ſeiſin is traverſable, and not the tenure. 

But, unleſs the tenant (5) confeſs a tenure in part, he cannot 
traverſe the tenure ; for he cannot ſay he holds of a ſtranger, 
ue bec that he holds of the avowant ; but in that caſe he 
duglit to diſclaim, or plead hors de fon fee. 


generally, and therefore he cannot, though the avowry be on the ſtatute. 


But, in a ne injufte vexes, ceſſavit, aſſiſe, reſcous, or treſpaſs, ſuch 
ſein of more rent ſhall be avoided, for the tenure, and not the 
Klin, is traverſable. 

If the lord avows for ſervices, and alleges ſeiſin by the hands of 
y one in certain, as by the hand of his very tenant, the plaintiff 
ay plead that the avowant was never ſeiſed by his hands. 


The 


9 Co. 34. 


2 Mod. 103. 
Sherrard v. 
Smith, 

(a) So, in 
an avowry, 
a ſtranger 
may plead 
generally 
kors de fon 

2 Mod, 104. 


Co. Lit. 268. 
Co. Jac, 
127. 

Mo. 870, 


9 Co. 34. 


Keilw. 31. 
9 Co. 36. 
Cro. Eliz. 
> 


i infra. 


9 Co. 36. 


9 Co. 35. 
(5) At cows 
mon law he 
could not 
have pleaded 
non-tenure 


Cro. Jac. 127. 


9 Co. 34. 


9 Co. 35 


7 * * * 
* : 


| he 


. 
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gCo. 3 The ſeiſin of that ſervice is only traverſable for which this er 


1s made, unleſs the ſeiſin of a ſuperior ſervice is alleged, which in def 
| law is a ſeifin of that. he 
c. Ela. The lord of a copyhold may avow in B. R. for a rent iſſuing the 
es, out of a copyhold, for this is a duty due and payable at com- cata 
Humphry. mon law. | taki 
Dau. Rep 2. In an avowry for aid pur file marier, or faire ſitx chevalier, it is 1 ſufh 
| good plea in bar to ſay, that the avowant had not ſuch a ſon or 1 
ſuch a daughter alive at the time of the aid levied. tle t 
Lev. 141. In replevin of a cow the defendant avows damage- feaſant; the In 
Plaintiff preſcribes for common for four cows and half a cow; Was | 
ifſue on the preſcription, and found for the plaintiff: it was moved rerdi 
in arreſt, that the iſſue was ſenſeleſs and void: but it was adjudged, i is 
that if in replevin ſo much of the preſcription be found as will ist 
ſerve the party, though the whole be not found, it is ſufficient; In 
and here the action is for one cow only, and the preſcription for fenda 
four is a good juſtification for putting in one cow. court, 
Pring v. [An avowant preſcribed to have common for all commona)l: cial v. 
Oe cattle, and upon iſſue joined thereon, he gave in evidence preſerip- not Þ! 
at Exeter, tion for common for ſheep and horſes only : it was holden, that thi ſhall 1 
Fi Bull. did not maintain the iſſue, for a preſcription is an entire thing, Hund 
F. S9. But, if he had had a general common, that is, for al kinds of cat, Mcd 
and had preſcribed for common for any particular fort, it would ai ure 
7 have been good, for it is within the general preſcription.] [Th 
. Hob. 73. In replevin the plaintiff entitles himſelf by a leaſe of the 3d d anor 
il. _— March; the defendant traverſes the leaſe mado et forma ; the jury e thc 
= find a leaſe of another date, yet judgment was given for the plain- if no b 
"Rh tiff; for the ſubſtance of the iſſue is, whether he has a leaſe o tte cu 
* no: yet, if they had found a leaſe from another, it would not do; = *!ne 1 
3 but, if he had declared thus in ejectment, it had been againſt hin, Renee: 
"YN for there he is to recover the term, and is to make his title truly. Wſ**<<pti 
_ Med. 63. Where there is a cuſtom for the lord to ſeize the beſt beaſt fa In re 
= 4 an heriot, the lord in his avowry need not allege that the beat WP=ther v 
_ ſeized by him was the beſt z but this is a matter that muſt b e lane 
* ſhewn by the other fide, and pleaded to the avowry. ther 0 
1 Mod. 63. So, though the cattle of a ſtranger cannot be diſtrained unlelsF" 't w 
3 they were levant and couchant, yet it muſt come on the other 6d Skt- 
. | . to ſhew that they were not ſo. be thir 
| 4 Mo. 402. Tn replevin for taking bona, catalla, et averia, &c. the defendant find 
1 — made conufance for taking averia only, for that a rent- charge o8y*"t. 
1 | 100/. per annum was granted out of the lands, &c. payable halk 2 
1 yearly at Micbaelmas and Lady- day, that the 33 J. parcel of 30 49 
"| for half a year's rent being behind and unpaid, he diſtrained, An 7 
# | ſo juſtifies the taking, et petit fudicium, &c.: upon demurret 0 goo 
= this avowry it was held to be inſufficient, becauſe it did not ſheen . 
when the other 17 /. were paid to make up the half- year's rug; | 
beſides, the action was brought for taking bona, catalla, et aue 71 
and the defendant avowed the taking averia only, which is an ® E 
ſwer only for the live cattle, and not for the whole; ſo thut u "145g 
ef tteſs. 
theſe reaſons the plaintiff had judgmeut. vor. v 


{ 7 


t; the 

cow; 
noved 
1dped, 
8 will 
cient; 
on for 


monable 
eſcrip- 
lat this 
thing, 
f cattit, 

would 


> 3d of 
he ju 
e plain- 
leaſe or 
not do; 
nſt him, 
truly. 
zeaſt for 
he bea 
mult be 


d unlels 
ther (id! 


lefendatt 
harge d 
able hal 


| of zol 
ned, and 
nurret i 
not ſhe# 


2ar's rem 


et averu 


is an 


les pred. quia dicunt quod averia pred. &c. but ſay nothing as to 


| —— —— TETRA: 
" % 4 * , a. -” 
9 y — 0 # 
p * 8 3 . * = = 
” ; 2 . | 


Replevin and Abowrp. 81 
In replevin for taking live cattle and ſeveral ſtacks of hay, E., ; Mos, 75. 

| ö ” in Johnſon v 
deſendants plead bene cogneſcunt captionem averiorum et catallorum in Je — 
the chattels; but they conclude and pray judgment averiorum et 
catallorum and this was held ill; for when they acknowledge the 
taking the whole, a juſtification as to a part cannot be a full and 
ſufficient anſwer. 

The defendant in replevin cannot have a return of more cat- Cro. [acs 
tle than he avows for. | 611 

In an avowry the iſſue was, whether the place where, Cc. co. Elis. 
was the freehold of the avowant or not; and it was found by the 524 
rerdict, that it was the freehold of the avowafit's wife ; et per cur. Wal 
it is found againſt the avowant ; for when he faith his freehold, 
it is to be intended his ſole freehold, and in his own right. 

In replevin the iſſue was, whether the plaintiff held of the de- Cro. Eliz. 
fendant ſuch land by fealty of rent of '3s. 4d. and ſuit of [99:. 
court, and the avowry was for the rent. The jury found a ſpe- Bucknall; 
cial verdict, that the plaintiff held by fealty and rent only, and 
not by ſuit of court, c. and if by this verdi& the defendant 
ſhall have return, was the queſtion; and the court held that it was 
found againſt the avowant, for in an avowry all the tenure al- 
leged is material; but in treſpaſs or reſcous, if any part of the 
tenure be found, it is ſufficient. 4 

[The defendant avowed under a cuſtom, that the lord of the Griffin v. 
manor was entitled, upon the death or alienation of every tenant, Blandford, 
to the ſecond beſt beaſt, and if but one, then to that beaſt ; and . * 
if no beaſt, then to a compenſation in lieu of it. Upon evidence 
the cultom appeared to be as ſtated, but with an exception of 
meſne ſeignories, burgage-tenures, and alienations to the uſe of the 
aliences and their heirs : and the avowry for the omiſſion of that 
exception was adjudged to be ill.] | | | 

In replevin the defendant avowed for rent, and ſhewed that his winch, 49. 
father was ſeiſed, and leaſed for years, c., and that on his death Clotworthy 
he lands deſcended to him. The plaintiff in bar ſaid, that the 2 
ather deviſed the lands to J. S., and iſſue being joined here- there were 
2, it was found by ſpecial verdict that the lands were holden by tus iſſues, 
night-ſervice, ſo that the deviſe was only of two parts, and that fn n 
ic third deſcended to the heir at law, the avowant; and on (a) 


the avow- 
lis finding it was held, that the arowant ſhould have judg- ut, be bad 
nent, 


judgment. 

ä Cro. Jac. 
0-1 here the parties agree in the facte, the jury's finding otherwiſe not material. 2 Lutw. 12:6, 
Mod. 4, 5. 


An (5) avowry is in nature of a declaration, and it ſuficeth if Ley, 57. 


good to a common intent. (5) It muſt, 
ſhew the 


ay of the place, day and cattle, to entitle the avowant to a wiit of inquiry of damages. Dyer 


The claim of right to diſtrain muſt be made out by the 6 Mad. 103. 
„ant againſt the plaintif, who claims property in the 


iltreſs. 
Vol. VI. G 3 And 


1 
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6 Mod. 139 And there is no difference between an avowry and juſtifieation 
for whatever is ſet forth in either muſt be maintained. 
Show. 402. The defendant in replevin, to entitle himſelf to a return of the 
_— goods diſtrained, muſt make his avowry, unleſs it be in ſuch cafe 
14. pong in which he claims property; ſo that though the plaintiffs writ 
217. - abates, yet the defendant is not entitled to a returns baberd. unleſ; 
he had made his avowry, 0 c 
ro. Elis. The bailiff, who diſtrains for damage-feaſant in right of a de. 
530. viſee, mult ſet forth what eſtate the deviſor had; and it is not ſuf. 
ficient to ſay in general, that he was ſeiſed. 
Seiſitus fuit not ſuſſicient in an avowry, but the party muſt ſet 
. forth in fee, tail, for life, Cc. | : 
of ng is, that where a title is made under a particular eſtate, the commencement of that eſtate mußt 


be » but that an eſtate in fee may be alleged generally. Carth. 445» Ld. Ray m. 332. 2 Salk, 
562, 6 Mod. 223, 2 Lutw. 1217: 1231. Cotnb.27. 473. 476. 


Carth. 9.— 


6 Mod. x58, If one avow for rent, he muſt ſhew his title and tenure in par. 
ticular, and the defendant may traverſe any part which he ſets 
forth: ſecs for damage-feaſant. , 

But now by the 11 Geo. 2. c. 19. „ It ſhall be lawful for all 
& defendants in replevin to avow or make conuſance generally, 
& that the plaintiff in replevin, or other tenant of the lands 
% whereon ſuch diſtreſs was made, enjoyed the ſame under a 
« grant or demiſe at ſuch a certain rent during the time wherein 
sc the rent diſtrained for incurred, which rent was then and ſtill 
& remains due, or that the place where the diſtreſs was taken was 
* parcel of ſuch certain tenements held of ſuch honour, lord- 
& ſhip, or manor, for which tenements the rent, relief, heriot, 
« or other ſervices diſtrained for, were at the time of ſuch diſtreſ 
« and {till remain due, without further ſetting forth the grant, 
“ tenure, demiſe, or title of ſuch leſſors or owners of ſuch ma- 
% nor; and if the plaintilF in ſuch action ſhall become noaſuit, 
„ Sc. the defendant ſhall recover double colts.” - 


MTLei v. [Where the rent reſerved at the time of entering upon the pre- 
.—. 81. Miſes was afterwards varied by agreement between the parties, yet 
Wp. 7 1. . * X C 

it was holden, that the landlord might avow as on a demiſe at 2 
rent certain, for that ſuch ſubſequent agreement operated by rc 
lation to make it a reſervation of the rent from the beginning. 
Sylva v. The defendant may avow in this general manner, whether the 
Stradling, "plaintiff be tenant or not, for the words of the ſtatute are in the 
2 Will. 208. * . . . . . ” 
disjunctive, Plaintiff in replevin or other tenant. 
Tbid. Nil habuit in tenementis is not pleadable to an avowry unde! 
the ſtatute. 
8 Heriot cuſtoms are not within this clauſe of the ſtatute, which 
* 


2 Will. 28. mentions ſervices only, and therefore double coſts were refuſel 
the avowant upon a nonſuit. 8 


Sapefordv, To an avowry for rent by a tenant, his under. tenant may plead 
Ta Rep. payment of the ground rent which he paid to the original land- 


512, lord to protect himſelf from a diſtreſs: for that is a good pi 
ment of ſo much rent to the tenant, which is paid as part of tr 

rent itſelf in reſpect of the land. e ; 
| | 12 f | 9 
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certain; but not where the damages are unliquidated.] 
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So, a tender and refuſal may be pleaded to an avowry for rent, Bull. N. 7. 
without bringing the money into court, ' becauſe, if the diſtreſs 6% 

was not rightfully taken, the defendant muſt anſwer the plaintiff 

his damages. A | 

But the plaintiff cannot plead a ſet- off, becauſe this action is 4TermRep: 
founded in a tort, and the 2 G. 2. does not extend to ſuch actions. 537%; 
Another reaſon why it may not be pleaded is, becauſe a ſet-off ayer 
ſuppoſes a different demand ariſing in a different right, Neither 

can a mutual demand be given in evidence, where the defendant 


faſtihes under a diſtreſs. 


After an avowry for rent arrear, the plaintiff may pay the rent Vernon v. 


into court for which the defendant avows, becauſe the demand is by in, _ 


Barnes, 249« 


[{L) Of the Judgment in Replevin. 


CN the execution of the writ of replevin by the ſheriff, the ub. Rept. 

beaſts diſtrained are actually returned to the plaintiff, ſo that he 297+ Co. 
hath the poſſeſſion and uſe of the cattle pending the ſuit ; conſe- * 
pry if the plaintiff in replevin hath judgment, it can only be 


| for damages; and therefore the entry is, gusd (the plaintiff) re- 


« cuperet verſus the defendant, damna ſua occofrone premiſſ., ſed quia 
« neſcitnr que damna pred, (the plaintiff) /uſinuit occaſione premif., 
« a writ of inquiry is awarded to inquirez gue damna pred. 24 Book of 
« (the plaintiff ) /u/tinuit tam occaſrone premiſſ., quam pro mifis et Judgment 
« cuſtagits ſuis, per ipſum circa ſectam ſuam in bac parte appoſitis. | 
And on the return of this inquiſition, the plaintiff hath final Carth. 363. 
judgment, qued recuperet verſus prefetum (the defendant) damna gd. 118. 
« ſua pred. ad, xc. per inquifitionem pred. in formd pred. comperta, 
« nec non, & c. eidem (the plaintiff) ad reguiſſtionem ſuam pro miſts 378. 4. 
% cuſtagits ſuis pred. per curiam hic de incremento adjudicata ; 
© gue quidem damna in toto ſe attingunt ad, & c. pred. (the defend - 
ant) in miſericordid.” | 15 

This writ of inquiry muſt be underſtood to iſſue where the 
plaintiff hath judgment on a demurrer, &c. and not on a verdict ; 
for if there be a verdict for the plaintiff, the jury on that verdict 
aſcertain the damages that the plaintiff hath ſuſtained by the un- 
juſt caption and detention, and alſo the coſts of ſuit, and then 
there is no occaſion for a writ of inquiry. The judgment is, 
% quod (the plaintiff) recuperet verſus (the defendant) damna pra- 
* dia per juratores prædictet in forma predifta afſeſſa, nec non, &c. 
* —pro miſis, & c. de increments adjudicata, & c. And the de- 
* fendant in miſericordid.” 

On wy 5 hand, if 3 for the avowant on de- Co. Eat. 
murrer, then the entry is, guad (the plaintiff) mil capiat 7 
« breve ſuum pred. 70 fit in * iGricordif pro 2 may fe 8 ; = rn 
« pred, (the defendant) ent irrde fine die, &c. & babrat retornum 205+ 5 
* avriarum pred. delinend. ſibi irrepleg. in perpetuum, & quali- 

G 2 ; « ger, 


2d Book of 
Judgm. 206. 
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et ter, &c. vic. conflare faciat hic, &c. & quod pred. (the defend. 
ce ant) damna ſua occgſione premiſſ. recuperare debeat ; ſed quia neſci. 
&« tur,” &c. | | 

But if there be a verdict for the avowant, the jury in that ver. 
dict aſcertains the damages, and then there needs no writ of in. 
quiry; but the judgment is entered, “ guod (the defendant) þa. 
et beat retornum averiorum prædictorum, &c. Conſideratum eft etiam 
« quod pred. (the defendant) recuperet verſus pref. (the plaintiff) 
&« damna ſua pred., & c. per juratores pred, in formd præd. aſſeſſa, nec 
cc n, & e. eidem (the defendant) ad requifitionem ſuam pro-miſus & 
& euſtagits,” & c. hs» 

So that wherever the judgment is given on a verdict, either for 
plaintiff or defendant, that verdict aſcertaining the damages, there 
needs no writ of inquiry to iſſue ; but, where the judgment is not 
founded on a verdict, but on a demurrer or non prof. of the plain- 
tiff, c. there, the damages mult be aſcertained by a jury on a writ 
of inquiry; becauſe what damages either party hath ſuſtained, is a 
matter of fact, and therefore to be ſettled by a jury. But, if both 
parties conſent that the court ſhall ſettle the damages without 
Jury, then the entry is, © /uper que juffic. Pic ad petitionem ipſuu 
e (the defendant) ex afſenſ# pred. (the plaintiff) aſſident dana 
4e ipſius (the defendant) eccaſione premiſſ., &. ultra miſas,” &e. 
And this judgment is good, quia conſenſus tollit errorem. 

In an action againſt two defendants where one avowed and 
the other made cognizance for taking the diſtreſs for rent in ar- 
rear, and the plaintiff in his plea in bar ſaid nothing was in arrear, 
on which iſſue was joined, the court held that a judgment entered 
that the defendant ſhould have a return of the cattle, and 
recover his damages and coſts aſſeſſed by the jury, was good, 
either as a judgment at common law, though the return be not 
adjudged irrepleviſable, or as a judgment under 21 H. 8. c. 19. 
which entitles the defendants to damages and coſts: . becaut 
now in point of law the return is irrepleviſable. Beſides, it is an 
invariable rule, that if a judgment be more favourable for the 
laintiff than he is entitled to, he cannot take advantage of it, 
becauſe he is not injured by it. . | 

By the 17 Car. 2. c. 7. it is enacted, that “ wherever the 
& plaintiff in replevin, upon a diſtreſs rok RENT, ſhall be nonſut 
t before iſſue joined, in any court of record, the defendant 
« making a ſuggeſtion, in nature of an avowry or cognizance it 
« the rent in arrear, to aſcertain the court of the cauſe of the 

tc diſtreſs, - the court, upon his prayer, ſhall award a writ to the 
e ſheriff, to inquire of the ſum in arrear, and the value of tix 
& goods or cattle diſtrained. And that, upon the return of ſuch 


« inquiſition, the defendant ſhall have judgment to recover again 
& the plaintiff the arrearages of rent, in caſe the goods or cattie 
« diſtrained ſhall amount unto that value; and in caſe they ſtal 
« not amount to that value, then ſo much as the value of ti 
« goods or cattle diſtrained ſhall amount unto, with his full colt 


« of ſuit; and ſhall have execution for the fame by fer: * 
a { 66 elegis 
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« elegit, or otherwiſe.” And by the ſame ſtatute, the like pro- (a) lo yes 
ceeding may be had, where judgment is given for the avowant, 722 of Va- 
or for him that maketh cognizance for any kind of rent. And Faucet, 
it is thereby further enacted, that “ in caſe the plaintiff ſhall be 2 Su. 1021, 
« nonſuit after cognizance or avowry made, and iſſue joined, or 2 No 
« if the yerdict ſhall be given againſt the plaintiff, then the jurors Hardw. 238. 
tif) « that are impanneled to inquire of ſuch ifſue, ſhall, at the prayer La. Hard- 
inqui ing the ſum in arrear, and the Nabe laid 
7, nec « of the defendant, inquire concerning t y by =thy 
is kr « yalue of the goods or cattle diſtrained. And thereupon the that in every 
« ayowant, or he that maketh cognizance, ſhall have the like _ _ 
** « judgment,” Oc. as before (a). | 3 
there up by this ſtatute, a writ of inquiry may be granted in order to do complete juſtice, 
chin. If the plaintiff be nonſuited, the defendant is not bound to Waterman 
3 proceed by writ of inquiry under the above ſtatute of 17 Car. 2. n Is 
3% c. 7. but may, if he pleaſes, bring his action againſt the plaintiff 
{both and his ſureties on the replevin bond, ] 3 | 
YR" If he does proceed under the ſtatute by ſuing out a writ of in- Cooper v. 
| iry it of ſecond deliverance will WIf g 
fur quiry, and alſo a returns halendo, a writ of ſecond delivera 2Wilf. 126. 
a be a ſuper ſedeas to the latter, but not to the former ; ſo that the J 
» ge plainticf ſhall have his cattle, and the detendant his arrears, 
; colts, and damages, by virtue of the proceedings under the ſtatute. 
N For the damages are not for the things avowed for, but are 1Salk. gs. 
's given by ſtat. 21 H. 8. c. 19. as a compenſation for the expence Carth. 253. 
in at- 
. and trouble the avowant has undergone ; and therefore, though 
n the writ of ſecond deliverance ſuperſedes the effect of the de- 
3 iendant's judgment or nonſuit, viz. a return of the goods, yet the ; 
LSE damages ſtill continue. Sed quere, if under the writ of inquiry, Eſpin. 377. 
10 * the defendant ſhall not recover all the rent avowed for, beſides ; 
- 6 his coſts and damages ? For per Bat hurt, þsg By this ſtatute the 2 Will. 117. 
yecanſe kesiſtature intended, that the proceeding by writ of inquiry, fiers 
it is n %, and cegit, ſhould be final, for the avowant to recover 
for the {115 damages, and that the plaintiff ſhould keep his cattle, not- 
I. withſtanding the courſe of awarding a returns habendo, which is 
| the right judgment; for the ſtatute hath not altered the judg- 
vor the went at common law, but has only given a farther remedy to 
nonſat i de arowant. ; 
4 Where a defendant avowed for a year's rent, and had a ver- N 
1 dict, but no value being found by, the jury, a motion was made - 
of tie 0 the court for a rule to ſhew cauſe why a writ of inquiry 2 Bl. 763. 


it to the ſhould not iflue under 17 Car. 2. c. 7. to aſcertain the amount 
ol the of the rent in arrear, and the value of the cattle diſtrained? 
of ſuch Gzuld, J. doubted whether it could be granted to ſupply a de- 
1 ſective verdict in caſe of rent, though he held that after judg- 
as cattle ment by default, it certainly would lie; and added, that Burrow's 
vey hall note of the caſe of Andrews v. James, M. 24 G. 2. B. R. which 
e of tie“ dted in favour of the rule, ſtated that to be a judgment 
full colts NN However, no cauſe being ſhewn, the rule was made 
e ablolute. 
ri faciah 


40 elegit " * | The 
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Carth. 253. The defendant had judgment upon demurrer for a return itte, 
: pleviſable, as at common law, upon which a writ of inquiry was 
awarded purſuant to the ſtatute. And on error brought, it was 
objected, that when the defendant proceeds on the ſtatute, he 
ought not to have judgment for a return; but the court held that 
the judgment was well given, for the reaſons, before men- 
tioned. | 
Ca. of Prac. But, where the defendant pleaded uon cepur, and after obtaining 
in C. P. 42. judgment of returns habendo, procured a writ of inquiry of damages 
to be executed, —the court fet aſide the writ of inquiry, and the 
inquiſition taken thereon, becauſe there had been no avowry; for 
the avowry, which 1s in the nature of a declaration, is the only 
ground of an inquiry for the defendant in replevin. 

Where the jury who try the iſſue, omit to inquire of the rent in 
arrear, purſuant to the ſtatute, no writ of inquiry can be AFTER 
WARDS awarded to ſupply the omiſſion ; and therefore, in ſuch 
caſe, the defendant muſt purſue the common law judgment of 
Cub. 362. returno habemdo. But, where the defendant avows, as overſeer, for 
3 WI. 442- a poor's rate, under the 43 Elia. c. 2. and the plaintiff is nonſuit, 

or a verdict paſſes againſt him, and the jury are diſcharged with- 
out inquiring of the treble damages, given by that ſtatute to the 
_ defendant, the defect e cured by a writ of inquiry; becauſe 
| ſuch inquiry is no more than an inqueſt of office. 
Reesv.Mor- . 


1 Lev. 255. 


\ 


If the jury find a verdict for the defendant with damages, 
— — without finding either the amount of the rent in arrear, or the 


value of the diſtreſs, the defendant may. take a judgment pn 
returno Babendo, or he may amend the judgment for the damages, 
even after the record is removed into a court of error, by ſub. 
ſtituting a judgment for a returno habende: and if he negled 
making ſuch amendment, a court of error, though it reverſ; 
the judgment for the damages, will award a judgment for 2 
rerurno habende, and give the defendant colts up to the time of 
the judgment in the court below. 
Where the plaint in replevin was removed by the defendant 
into the court of C. B. from an inferior court by a recordari facit 
loquelam, which was filed on the appearance day of the return, 
and a rule to declare was given, the court held, that the defend 
ant might figna judgment of non proſe for want of a declaration, 
without demanding a declaration, as in ather aCtions.] 
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Reſcue, 


(A) What it is, and of what Things it may be. 


(Bz) In what Caſes a Reſcue may be juſtified, 


(C) Of the Offence of making a Reſcue, and how 
the Offenders are to be proceeded againſt, 


D) The Form of the Proceedings on a Reſcous. 
(E) Of the Return of a Reſcous; And herein, 


1. In what Caſes the Sheriff may return a Reſcous; and 
therein, of the Difference betwgen a Reſcous on Meſne 
Proceſs and Execution, | 

2. Of the Form of the Return, and for what Deſects it 
may be quaſhed. _- | $465 gh 

3- Whether the Sheriff's Return of a Reſcye be traverſable. 


(A) Reſcue, what it is, and of what Things it 
0 may be. Tiff BS. 


R ESCU E is the taking away and ſetting at liberty againſt law Co. Lit. 1 
a diſtreſs taken for rent, or ſervices, or damage-feaſant. But N. . 
the more general notion of a reſcous is, the forcibly freeing an- 
other from an arreſt or ſome legal commitment, which being a 
high offence, ſubjects the offender not only to an aCtion at the 
ſuit of the party injured, but likewiſe to fine and impriſonment at 
the ſuit of the king. | AAP 3. 2 
if a man diſtrain cattle, and as he is driving them to the pound Co. Lit. 161. 
they go into the owner's houſe, and he refaſe to deliver them, 
this is a reſcue in law, <2 5 | 
But here we muſt obſerve, that there can be no reſcous but Co. Lit. 161. 
chere the party has had the (4) actual poſſeſſion of the cattle or 1 A 
other things whereof the reſcous is ſuppoſed to be made; for if 306. 5 
2 man come to arreſt another, or to diftrain, and be diſturbed (5), Het!. 14g. 
regularly, his remedy is by action on the caſe. 92 
1:4 arreſlavit, and quaſhed, becauſe not ſaid er in cuſtadia babuit, Sid. 332. 
apt of the court, and puniſhable as a miſdemeanor. 6 Mod. 210. 


If upon a fieri facias the ſheriff ſcizes goods which are taken MHetl. 145. 
away by a ſtranger, this is not properly a reſcue ; for by the ſeizure ©” Bigg 
« the goods, by virtue of the feri faciat, the ſheriff has a property Sberifrof 
® them, and (c) may — treſpaſs or trover for them: allo, Surry v. 

e 


was returned 
(6) That it is a con · 


88 BVeſtue. 


Alzerton, the party injured may have an action on the caſe aginſt the wrong, 


(c) For this 
vide Cro. doer. 
Elis. 639. 2 Saund. 411. Vent. 52. 


If upon a fieri facias the ſheriff return that he had ſeized the 
goods, but that they were reſcued by B. and C., &c. this is not 1 
358, x80, good return, but he ſhall be amerced : the party alſo, at whoſe 
* This is ſuit the execution iſſued, may charge him by ſcire facias for the 
not like value of the goods“. 


meſne pro- ö ö 5 
ceſs, becauſe in caſes of executions the ſheriff may take the poſſe comicatuss 


(B) In what Caſes a Reſcue may be juſtified, 


Co. Lit. 47. bf the lord diſtrain for rent when none is due, the tenant may 


Vent. 21. 
2 Saund. 


269. b. lawfully make reſcue: ſo may a ſtranger, if his beaſts be dil. 
„ trained when no rent is due. So, if the tenant tender the rent 
when the lord comes to diſtrain, and yet he do diſtrain, or if 
he diſtrain any thing not diſtrainable, as beaſts of the plough, when 
other ſufficient diſtreſs may be taken, the tenant may make reſcous: 
ſo may he, if the lord diſtrain in the highway or out of his fee. 
Salk, 247- Bat; though there muſt be reaſon for the diſtreſs, and that 
pl. 2+ otherwiſe the reſcue cannot be unlawful ; yet, it hath been held 
* in a pares fracto, that the defendant cannot juſtify breaking the 
Cotfworth pound and taking out the cattle, though the diſtreſs was without 


v. Bettiſun. cauſe, becauſe they are now in the actual cuſtody of the law. 
Co.Lit.16z. There is a difference between a man's being arreſted by a war- 
Vid.5Co.68. rant on record, and by a general authority in law; for, if a copia: 


3 be awarded to the ſheriff to arreſt a man for felony, though he be 


6 Co. 54+ innocent, he cannot make reſcue. But, if a ſheriff will, by the 
pe 5 Jac general authority committed to him by law, arreſt any man for 


To) But, felony, if he be innocent, he may reſcue himſelf (a). 


ſuch arreſt virtute efficii being made on a juſt ground of ſuſpicion of telony, the party reſcues himſelf at his 
peril ; for, according to Lord Hale, if in the attempt to make the reſcue he is upon neceflity f}a'n, it is 
no felony in the officer; and, upon the ſame principle, if the officer is kilied, it will bmurder. 2 H. H. 
P. C. 85, 86, 87. 92,93. The obvious reaſon is, that the law makes it a duty in the ſheiifF and cer- 
tain other officers to arreſt for felony, on juſt ſuſpicion ; and therefore 1eſcue from ſuch an arreſt is te- 
ſiſtance of lawful authority. If this be ſo, Lord CA is here too unqualified in his expreſſion. Co. 
Lich 162. a. n. 3. 13th edit.: and it hath been lately adjudged, that where a perſon is directly charged 
with a felony, peace officers are juſtified in arreſting him without any werrant, though it ſhould afterwards 
tuin out that no felony hath becn committed. Samuel v. Payne, Dough. 359. ] 


(C) The Offence of making a Reſcue, and how the 
Offenders are to be proceeded againſt. 


Hal Hit. FT ſeems agreed, that the reſcuing of a perſon impriſoned for 


P. C. 606. felony is alſo felony by the common law. 
Stamf, P. C. Alſo it is agreed, that a ſtranger who reſcues a perſon com- 


11. mitted for, and guilty of high treaſon (5), knowing him to be ſo 
W de committed, is in all caſes guilty of high treaſon. 
he knew that the priſoners were ſo committed or not. Cro. Car. 583. 


To wake a reſcue felony, the following rules are laid down by 


Hal. Hit. 
Ne ok. Lord Chief Juſtice Hale: Iſt, That it is neceſſary that the * 
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Reſcue, 


be in cuſtody or under arreſt for felony ; and therefore if A. hinder Coron. 4347 
an arreſt, whereby the felon eſcapes, the townſhip ſhall be amerced Stamf. 31. 
for the eſcape, and A. ſhall be fined for the hindrance of his tak- 

ing. But it is not felony in 4. becauſe the felon was not taken. 

So, to make a reſcue felony, the party reſcued muſt be under Hal. Hit... 
cultody for felony or ſuſpicion of felony. And it is all one whe- + C. 606. 
ther he be in cuſtody for that account by a private perſon or by 
an officer, or warrant of a juſtice ; for, where the arreſt of a felon 
is lawful, the reſcue of him is felony. But, it ſeems neceſſa 
that he ſhould have knowledge that the perſon is under arreſt for 
felony, if he be in the cuſtody of a private perſon, 

But, if he be in cuſtody of an officer, as conſtable or ſheriff, Hal. Hiſt. 
there, at his peril, he is to take notice of it; and fo it is if there F. C. 606. 
be felons in a priſon, and A. not knowing of it, break the priſon 
and let out the priſoners, though he knew not that there were 
ſclons there, it is felony. 

A perſon committed for high treaſon, who breaks the priſon 2 Hawk - 
and eſcapes, is guilty of felony only, unleſs he lets others alſo P. C. c. at. 
eſcape whom he knows to be committed for high treaſon ; in which * 2 
caſe he is guilty of high treaſon, not in reſpect of his own break- 
ing of priſon, but of the reſcous of the others. 

If the perſon reſcued were indicted or attainted of ſeveral fe- Hal. Hit. 
lonies, yet the eſcape or reſcue of ſuch perſon makes but one F. C. 5994 
felony. | 

Wh the impriſonment is ſo far groundleſs or irregular, or 2 Hauk. 
the breaking of a priſon is occaſioned by ſuch a neceſſity, &c. that P- C. c. 21. 
the party himſelf breaking priſon is either by the common law, *** 
or by the ſtatute de frangentibus priſenam, ſaved from the penalty 
of a capital offence, a ſtranger who reſcues him from ſuch an im- 
priſonment is in like manner alfo excuſed ; et fic e converſe. 

A return of a reſcue of a felon by the ſheriff againſt A. is not Hal. Hit. 
luſicient to put him to anſwer for it as a felony, without indict- F. C. 606. 
ment or preſentment, by the ſtatute 25 E. 3. c. 4. 

As in Cafe of an eſcape, ſo in caſe of a reſcue, if the party reſ- Hal. Hit. 
cued be impriſoned for felony, and be reſcued before indictment, + C. 605. 
the indictment muſt ſurmiſe a felony done, as well as an impri- 
ſonment for felony or ſuſpicion thereof. But, if the party be in- 
dicted, and taken by a capias, and reſcued, then, there needs only 
a recital that he was indicted prout and taken and reſcued. 

But, though the reſcuer may be indicted before the principal Hal. Hit. 
be convicted and attainted, yet he ſhall not be arraigned or tried P. C. 623. 
before the principal be attaint. But, (a) if the perſon reſcued were Ne 
impriſoned for high treaſon, the reſcuer may immediately be ar- 5 8. 
ragned, for that in high treaſon all are principals. Alſo, it ſeems, ww 
that he may be immediately proceeded againſt for a miſpriſion only, 

1 the king pleaſe. 
The reſcuer of a priſoner for ſelony, though not within clergy, Hal. Hit. 


jet ſhall have his clergy. E 607. 
s thoſe 
who break priſon are puniſhable, as for a high miſpriſion by fine and impriſonment in thoſe caſes, wherein 


they are ſaved from judgment of death by the ſtatute de frangentibus priſoram ; ſo alſo are thoſe who reſ- 
Ge ſuch priſoners in the like cales, in the ſame manner puniſhable, 2 Hawk. P. C. c. 21. ſ. 6. 


By 


Belcue. 


mint, c. is made felony.* —* Reſcuing the body of offender executed for murder from the ſherit 
or ſurgeons, felony within clergy, by 25 Geo. 2. c. 37. f. 10.—But it is felony without clergy to reſcue 
any perſon committed for or found guilty of murder, or going to execution, or during execution, 14, 
. 9.80 as to perſons tranſported, for reſcuing the body, returning 1d. f. 10.— So reſcuing offender; 
under the act called the Black Act, ſce 9 Geo. 1. c. 22. | 


co. Lit. 161. As the offence. of reſcuing perſons in caſes of treaſon. and fe. 
Co.Ent.614. lony is uſually puniſhed by indictment, ſo the offence of reſcuing 
_ Ent. a perſon arreſted on meſne proceſs, or in execution aſter judg- 
727 For this ment, ſubjects the offender to a (a) writ of reſcous ox a general 
vide F. N. B. action of treſpaſs vi et armis, ot (5) an action on the caſe, in all 


—_— which damages are recoverable. Alſo, it is the frequent practice 


reſcous of the courts to grant an (c) attachment againſt ſuch wrong - doers, 


2 _ it being the higheſt violence and contempt that can be offered to 
ather 


fort, the f- the proceſs of the court, 

ther for reſcuing the ſon, and the ſon for reſcuing himſelf. . Bulſt. 147,——1n reſcous the writ i; 
conceived on the ſpecial matter. 9 Co. 12. b. () On a motion for an information againſt one fer 
reſcuing a perſon from the ſheriff in the Temple, the court adviſed them to get the reſcous returned, and 
to bring an action on the caſe againſt him as the better way. Caſes in B. R. 556. (e) A reſcuer 
Mall be doubly puniſhed, for upon the return of the ſheriff he ſhall be fined to the king; and an - 
tachment ſhall iſfue out agatoſt him. 3 Buſt. 20. [There muſt be a return. 1 Str. 532. On 
all returns of a reſcous, proceſs of outlawry lies. 13 H. 7. 21. pl. 5. 2 Init. 655. cont. Fitz. Procels 56, 
213. 29 E. 3. 18. 8 N | 


22 E. 3. 13. He who reſcues a priſoner from any of the courts of Weftmin- 
313% 10. fherahall without ſtriking a blow, ſhalt forfeit his goods and the 
profits of his. lands, and ſuffer impriſonment during life ; but not 
lofe his hand, becauſe he did not ſtrike. 

It is clearly agreed, that for a reſcous on meſne proceſs, the 
v0. party injured may have either an action of treſpaſs wi et armis, or 
an action on the caſe, in which he ſhall recover his debt and da- 
mages againſt the wrong-doer; and the rather, becauſe on 
poſtea. (d) meſne proceſs he can have no remedy againſt the ſheriff, 

Hetl. 95. Alſo it hath been adjudged, that for the reſcous of a perſon in 
Oro. Car. execution on a capias ſatiſ. or capias utla. an action will lie 
Hote, 98. againſt the reſcuer, though the party injured hath his remedy 
Hob. 180. againſt the ſheriff, and the ſheriff hath his remedy over againli 
the wrong-doer for perhaps the ſheriff may be dead or inſolvent. 
But herein it hath been held, that if he bring his action againli 
the party who made the reſcue, he may plead it in bar to an 
action brought by the ſheriff: ſo, if againſt the ſheriff or his bailif, 
they may plead that he had ſatisfaction from the party, ſo that i 
he recovers againſt one; the other is diſcharged. 
By the ſtatute 2 V. & M. flat. 1. cap. 5.5 5, it is enacted, 
That upon pound-breach or reſcous of goods diſtrained for rent, 
*« the perſon grieved ſhall, in a ſpecial action on the caſe, recove 
« treble damages and coſts againſt the offenders, or againſt the 
« owner of the goods, if they come to his uſe.” 
dak. 205. In an action upon the caſe for a reſcqus, upon this ſtatute it 


— hae hath been held, that the plaintiff ſhall recover (e) treble _ - 
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well as treble damages, for the damages are not given by the ſta- 19. Skis. 


tute but increaſed ; an action on the caſe lying for a reſcous at $55. pl. 4. 
common law. | Ns i, 


Stotie. { {e} But, to entitle him to recover, he muſt ſhew that he has complied with the directions of 
the ſtatute, and conclude contra formam flatuti, Anon. 1. Ld. Raym. 342. 3 : | 


An attachment will be granted not only againſt a common per- Dyer, 21x: 
ſon, but even againſt a peer of the realm, for reſcuing a perſon 2 Jon. 39. 
arreſted by due courſe of law; ſo that if the ſheriff ſhall in any | 
caſe return to the court, that the perſon arreſted, or goods ſeiſed, 
or poſſeſſion of lands delivered by him, by virtue of the king's 
writ, were reſcued or violently taken from him, Ec. they will 
award an attachment againſt the reſcuers. 

But herein it ſeems to be the practice of late, not to grant an 2 Haak. 
attachment in any caſe for a reſcous, unleſs the officer will (a) re- F. C. c. 22. 
turn it, for that it hath been found by experience, that officers 706 "wy 
will often take upon them to {wear a reſcous where they will not tindtion be- 


venture to return one. 2 ref- 
meſue proceſs and upon a writ of execution; in which laſt it was ſaid by Holt, Ch. J., the ſheri 
could not 5£turn a reſcour, and therefore the court can have no other ground for an attachment but a 
davits, and ought to be contented therewith ; but on meſne proceſs, a reſcous may be returned, which 
being matter of tæcotd, and by conſequence, a better motive, ought to be given to the court, 6 Mod. 
141. i 


In a late caſe, a diſtinction was taken where an attachment is Trin. 50.2. 
prayed for a reſcous in the firſt inſtance, and where a rule to ſhew in B. R. 
cauſe is only aſked ; in this, affidavits of the fact are ſufficient ; 
in the other caſe, the ſheriff's return is requiſite. 

Where, upon the return of a reſcue, an attachment is granted, 2 Salk. 586. 
and the party examined upon interrogatories, upon anſwering f,. 
them, he ſhall be diſcharged. But, if the reſcous is returned to —84d by 
the filazer, and proceſs of outlawry iſſues, and the reſcuer is Sir Sam. 


- . . Aiſtry to 
brought into court, he ſhall not be diſcharged upon affidavits, = 22 
ecurſe upon the return of a reſcue, to ſet four nobles fine upon each offender. 2 Salk. 586. pl. 3. 
2 Jon. 198. accord. , [ This is not ſo; the fine is diſcretionary. Rex v. Elkins, 2129. The at- 
tachment muſt be returnable at a gene:al return. Rex v. Wilkins, Stra. 624. --— —— The reſcuers, 
on ſubmitting to a fine, may be permitted to read affidavits to ſhew, there was not any real arreſt. 
Rex. v. Minify, Stra. 642.—— The ſheriff's return of a reſcue, is of itſelf a convition of a reſcue, and 
procels immediately iſſues fiom the Crown-office againſt the reſcuer. Rex v. Pember, Ca. temp. 
Hardw. 112. Return of reſcous is not traverſable, and the reſcuer muſt be brought into court to 
be ned. Barnes, 429 and got being traverſable, the offender ſhall be puniſhed without being examin 
el upon interrogatories. 4 Burr. 2120. The reſcuer may be admitted to give recognizance, to try 
falle return againſt the ſheriff, Barnes, 430, —— It there is a verdict for the plaintiff the recognizance 


mall be diſcharged. I id.] 


(By ſtat. 8 & 9 W. 3. c. 27. $ 14. the reſcuer of any perſon ar- 
reked upon civil proceſs within the pretended privileged: places 
therejn mentioned, and any perſon aiding, abetting, or aſſiſting 
the ſame, ſhall, being lawfully convicted thereof, forfeit to the 
plaintiff in the action 500 /., to be recovered by action of debt, c. 


and if after ſuch recovery he ſhall neglect to pay the money re- 


covered with full coſts of ſuit within one month after judgment 
ligned thereupon, and demand made, he ſhall, upon producing a 
Copy of the judgment, and oath made that the money recovered is 
Bot paid, by order of the court wherein he was convicted 2 the 

| | reſcue, 


Reſcue, 


reſcue, be tranſported for ſeven years. And any perſon convicted 
of receiving or concealing ſuch reſcuer, ſhall be likewiſe tran. 
ported for ſeven years, unleſs within one month after his convic- 
tion he ſhall pay to the plaintiff in the action the full debt or duty 
for which the action was brought, with full coſts.} 


(D) The Form of the Proceedings on a Reſcous. 


Dyer, 164+ AN indictment of a reſcous ought to ſet forth the ſpecial cir. 
x no cumſtances of the fact with tuch certainty, as to enable the 
defect can 

be aided by defendant to make a Proper defence. | 

the verdict. Rol. Abr. 781. | 


And therefore, if an inditment lay the offence on an uncertain 
or impoſſible day, as, where it lays it on a future day, or lays one 
565 and the ſame offence at different days, or lays it on ſuch a day as 

makes the indictment repugnant to itſelf, it is void. 

Dyer, 164. Where an indictment of reſcous ſet forth that J. S. committed 
pl. 60. ſuch a felony, ſuch a day and year and place, per quod A. B. pre- 
dictum . S. cepit et arreflavit, et in ſalva cuſtodia ſua ad tunc et 
ibidem eundem J. S. habuit et cuſtodivit, it is made a quere whether 
the indictment be not inſufficient, becauſe no time of the arreſt 
is alleged in the ſame ſentence with it; and it is doubtful whe- 
ther the time of the cuſtody, which is alleged in the next ſen- 
tence by force of the copulative, be applied alſo to the arreſt or 

not; and Dyer ſeems rather to incline to the contrary opinion. 


Moor, 555» 
Raſt. Ent. 


Dyer, 164. Alſo it is held in Dyer, that an indictment of a reſcous is not 
good without expreſsly ſhewing the day and year both of the arreſt 
and alſo of the reſcous, and that the time of the latter is not ſul- 
ficiently ſhewn by ſhewing that of the former. 

Cro. Jac. But it hath been ſince adjudged, upon exceptions taken to an 

2 indictment for a reſcous, that it was not neceflary to allege the 

bye, 4 I place where the reſcue was made, and that it ſhould be intended, 

liogton's that where the arreſt was, there alſo was the reſcue without the 


caſe. word ibidem. 


ro. Jac. An exception taken to an indictment of reſcous, that it wanted 
35, a the words vie armis or manu forti, but over-ruled, it being held 
— me . . . 

3 by the court that the word recuf/it implies it to be done by force. 


taken in Cro. Jac. 473. over - ruled, and there held, that though it were error at common law, yet it is 
made good by the ſtatute 37 H. S. C 8. 


Cro. Jac. An exception taken to an indictment of a reſcous from a ſet- 

07%. Jeant at mace, who had taken a man on a plaint in London, becaule 

Hart's caſe. it did not ſet forth that the perſon was taken by virtue of any war- 
rant; but it being alleged that he was lawfully arreſted, it ſhall 
be intended by a good warrant. 

2 Inſt. 665. It is ſaid that an indictment of reſcous is not within the ſtatute 

on 54. of additions, and that the naming the perſon indicted of ſuch a 

1 2 pariſh, without giving him any title, is ſufficient. 


Rex v. Free- [In an indictment for a reſcue from the houſe of correction, it 


man, 2 Str. muſt appear for what the priſoner was committed there, ſo wm 
13 make 


1226. 
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Reſcue, 8 f 


make the houſe of correction a proper priſon which primd facie 
it is not for all offences. Beſides, on ſo general a charge, the 
court cannot judge of a proper puniſhment, ] : ; 

Note; upon an indictment of reſcous, if it were upon an arreſt 
upon meſne proceſs, and the party has appeared, the court will be 
eaſily induced to quaſh it: fo if it be on proceſs out of an inferior 
court, though the party has not appeared; for no aid is given to 
inferior juriſdictions, 

In an action for a reſcue the plaintiff muſt allege in his decla- Godb. taßg. 
ration all the material circumſtances ;z as that ſuch a writ iſſued, Lutw. 230. 
that he was arreſted in cuſtody, and that he was reſcued, Wc. 

In an action on the cafe for a reſcous on meſne proceſs, the 6 Mea. 211, 
evidence was, the bailiff ſtood at the ſtreet door, and ſent his fol- Wilſon v. 
lower up three pair of ſtairs in diſguiſe with the warrant, who laid 8 
hands on the party, and told him that he arreſted him; but he Le) mat 
with the help of =_ kay got from the follower and ran down ow by 
fairs, and the defendant hearing a noiſe ran up, and put the part Wy 
into a room, locked the door, 04 would not fuffer the bail 8 4 
enter. Helt, Ch. J., doubted whether this was a lawful arreſt, be- not be the 
ing by the bailiff's ſervant, and not in his preſence (a); but ſaid, — * 
that the plaintiff muſt prove his cauſe of action againſt the party, in the por 
that he muſt prove the writ and warrant by producing ſworn {ence, nor 
copies of them; he mult prove the manner of the arreſt, that it Pars, gg 
may appear to the court to be legal, and, in point of damage he within any 
muſt prove the Joſs of his debt (5), viz. that the party became in- Preciſe dif- 


ſolvent, and could not be retaken. —— e 
zee. Blatch v, Archer, Cowp. 65. (2) This, though expedient, is not necgſaꝶ. Eipin. 657.] 


(E) Of the Return of a Reſcous : And herein, 


1. In what Caſes the Sheriff may return a Reſcous; and 


therein, of the Difference between a Reſcous on meſne 
Proceſs and Execution. | 


IHE diſtinction herein laid down in a variety of books and caſes Cro. Eliz. 
is, that on a reſcue on meſne proceſs the ſheriff may return — "h 

the reſcue, and is ſubject to no action; for that on a meſne pro- Tine on 

cels he was not (c) obliged to raiſe his poſe comitatus, nor would 3 Bullt.1g8, 

!t be convenient ſo to do on the execution of every meſne proceſs. _ Reps 


Noy 40, Moor 852, 2 Lev. 144. 6 Mod. 141. Lutw. 130, 131. (c) But the ſheriff may, if he 
prates, take his pc/fe to arreſt one on meſne proceſs. Noy, 40. 


But, if the ſheriff takes a man upon an execution, as upon (d) Cro. Jac. 
a copias ad ſatisfaciend. and he is reſcued from him, before he can 213. 
brin N . if, ] h . Roll. Rep. 
6 8 um to priſon, though he returns the reſcue, yet this ſhall 388. 440 
0 excuſe him; for when judgment is paſſed, and he and his 3Bult. 198. 
bal do not ſurrender him, nor pay the condemnation-money, and 33 
men a capias iſſues, to which there can be no bail, there, it is . 
pretumed that he will not be forthcoming, becauſe neither he (4) Or upon 


dor his bail have ſatisfied the judgment, and therefore the ſheriff 2 e- 
gatum alter 
ought 


94 —ꝓ— + 000 | 
Judgment. ought to take the poſſe comitatus ; and conſequently it cannot he: 
Cro. Pr good return, that 2 took the body, but Ay it — reſcued. Ed — 
KS 389. Party therefore may have an action of efcape againſt the ſheriff on 
o So ia caſe T return. And this is provided by the ſtatute We/tm. 2. (13 £4. 1, 
3 H. 1. cap. 39.) which was made to prevent ſheriffs from return. 
490. ing reſcues to the king's writ. 5 


3Lev.46. In an action on the caſe againſt the ſheriff for an eſcape upon 

r 3 meine proceſs, the defendant pleaded a reſcue, which on demur. 
judged. rer was held a good plea, though he did not ſhew that the reſcue 

8 was returned. N a 

Roll, Rep, But, if one taken on meſne proceſs be once in priſon, the ſherif 

441- cannot return a reſcous, for the law preſumes that he hath (a) 

1 ulſt. 198. . | 

Gro. Jac. power to keep him there. C40 

419. (4) But if the prifon is broken by the king's enemies, this ſhall excuſe the ſheriff; 4 Co 84. 


Vent. 239. but not if broken by rebels and craitors, for the ſheriff vr gavier hath his remedy over 
againſt them. 4 Co. 84. Cro. Fliz, $15, 2 Mod. 28. Vent. 239. 


5 2 5 If a felon be attaint, and in carrying him to execution he be 
mere reſcued from the ſheriff, the ſheriff is puniſhable notwithſtanding 
tai that the reſcue; for there is judgment given, and the ſheriff ſhould 
5 al = have taken ſufficient power with him; and therefore in that caſe 


in felouy, the townſhip is not finable. 


2. Of che Form of the Return, and for what DefeRs it may 
be quaſhed. 


31. 7. 11. le Path been adjudged, that the return of a reſcue by a ſherif 
u. . * muſt ſhew the year and day on which it was made, ſuch return 
3 4-0 gy being in lieu of an indictment. 

Fitz. Coro. 45. Attach. 1, 

Palm. 532. But it hath been held, that the ſheriff's return of a reſcue on 
a latitat, without mentioning the day of the caption, was ſuf 
cient, all the clerks in court affirming the precedents to hare 
been ſo. | 

Moor, 422, The ſheriff's return of a reſcue, without mentioning the 

pl. 383. place where it was made, was held naught, and the party di. 
charged. 

Lade. gi. 855 where upon a latitat awarded againſt J. S., the ſheriff re- 

Wolfre- turned a reſcous on ſuch a day, but did not mention any place 

Ron's cafe. here the reſcous was made; it was adjudged a void return, be- 
cauſe it doth not appear that either the arreſt or reſcous wer? 
within his juriſdiction. But, if it had appeared to have been 
done in the county, it ſhould be intended within his bailiwick, 
though it was within a liberty in the ſame county; and even 1 
ſuch caſe, the reſcous had been unlawful, becauſe the arreſt wa 
good, nobody being prejudiced thereby but the lord of tix 


ee. | 
2 Roll. Rep, But, where the return of a reſcous recited that a latitat was di 
255. rected to him, Sc., and that he made his warrant to his bailiff, 


— who arreſted A., and that he was reſcued by F. S., this was held 


boot 
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Reſcue, | 95 
gooch though it did not ſhew the time or place where the reſcue 
was made. : | 2 
Upon reading the ſheriff's return of a reſcous, theſe exceptions 81. 153. 
were taken to it; aſt, It is faid fect ewarrantum meum Thomæ 
Taylor, and doth not ſay that Thomas Taylor was his bailiff. 
2dly, He doth not ſay for what cauſe he made his warrant, and 
ſo it appears not whether it was lawful or not; and upon theſe 
exceptions it was quaſhed. 
Exception to a ſheriff's return of a reſcue, that it was not alleged Sid. 332. 


that the party was in cuſtody, it being only by implication that he Le. 214 


was reſcued out of the bailiff's cuſtody; and for this it was 
quaſned; ſo that it was not returned who reſcued, or that the 
party reſcued himſelf. 

The ſheriff returned a reſcous on a ſpecial bailiff, viz. that Coat Lit. Rep. 2. 
and ſeven others made an affault on the bailiff, &c. and the party _ in- 
arreſted cepit et abduxit, when it ought to have been ceperunt et, — 
abduxerunt ; and the court held the return good as to Coot, but returned 
roid as to the others; and he was admitted to make his fine by — * 
(a) attorney, which was Gs. 8 d. 3 
de quaſhed, although it be erroneous, except the party that is ĩndicted for it do appear perſonally in court; 


for he cannot in ſuch caſe appear by attorney, becauſe the effeace was criminal and perſonal, for which 
he muſt anſwer in perſon. 2 Lil. Reg. 468. | 


A reſcue of a perſon arreſted on meſne proceſs was returned Vent. 2. 
zgainſt divers particularly named, and the return was that they * Keb. 436 
reſcuſſerunt, without ſaying et quilibet eorum reſcuſſit ; and held well 
enough, it being in the affirmative. | 6-4 

Exception taken to the return of a reſcue, that it was fect 2 Jon. 197. 
warrant,, without ſaying /ub ſigillo officii, but over- ruled; for it 
cannot be a warrant unleſs it be under ſeal, and the ſaying feci 
werrant, dire, implies it was ſo. 

The ſheriff returned a reſcous thus; 1ſt, Non eft inventus in 6 Mod. 220. 
ball, mea, and executio reſidui iſtius brevis patet in ſehedula huic brevi — a 
annex,, and that was of a taking and refcous; and the return of my 
the reſcous was quaſhed for the repugnancy; for per cur. after non 
2/t inventus all the reſt is idle, and there remains no more for the 
ſheriff to do. But note; upon the return of a reſcous the ſheriff 
always concludes, that after the reſcous made the defendant non 
Ii invent, in balliva, 5 

The return of a reſcue was, that the party was in cuſtody of 5 Mod. 218. 
three of the bailiffs, and that the defendants inſultum fecerunt up- EM 
on one, which the ſheriff called ba/livos meos; and for that reaſon 
it was quaſhed. 

It hath been a great queſtion, and much debated in variety of Palm. 532. 
cales, whether, upon a reſcue of a perſon out of the cuſtody of a 2 Jon, 197. 
ſheriff's bailiff, the ſheriff is to return the reſcue ſecundum veri- ns 
tem facbi, or ſecundum veritatem in lege, that is, that he was reſ- Lev. 214. 
cued out of the cultody of the bailiff, being the truth in fact, or PR 21. 
out of his own cuſtody, being the truth in law; the bailiff's 4 Mod. _ 
caltody being in law the cuſtody of the ſheriff himſelf. It ſeems 5 Mod.217. 


ow agreed, that a return either way is good (5). And herein ſome 8 . 


ks C) Areturn 


- _ 
% 7 11 2 
& ef ky [ + 1 L 3 
; , 74 . 0644s 579 1 


theriff that bailiff, and fay that the return of a reſcue out of the cuſtody of 2 
the perſon LF of a liberty ought to be ſo expreſſed, becauſe he is ſuch 2 


— = publick officer of whom the court takes notice. Others diſtin. 


of the cuſ- gui ſh (5) between an action on the caſe and an indictment for x 


tody of the reſcous, for that in the firſt the plaintiff muſt declare as the truth 
bailiff has * * 2 
been held to is, via, that he was reſcued being in the cuſtody of the bailiff, but 
be bad: the that in an indictment it muſt be according to the operation it hath 
return muſt + ] | | 1 4 
be, that the In . , 

was reſcued out of bit cuſtody, Per Buller, J. 2 Term Rep. 16.] (a) 2 Rol. Rep. 263. 
il. 417. Lev. 214+ (5) Cro. Jac. 242. Raym. 161. 5 Mod. 217. 


Salk. 58 6. But, where the ſheriff returned virtute brevis mibi direct. feci 
2 * warrant. A. B. ballivis meis qui virtute inde ceperunt the defend- 
pear on the ant, et in cuſtodia mea habuerunt quouſque ſuch and ſuch recuſſerunt 
return, that him ex cu/todia balliverum meorum this return was on motion 


— — quaſhed. For per Holt, Ch. J., when the bailiffs have arreſted the 
aud the ar- party, he is in fact and in truth in their cuſtody, but in law he is 


| neſt by one in the cuſtody of the ſheriff; an anſwer either way is good, viz. 
only, yet the that he was reſcued out of the bailiff's cuſtody, or that he was reſ- 
return is : | | q 
good ; for it cued out of the ſheriff*s cuſtody; but to ſay that he was in thecuſtody 
is no excep- of the ſheriff, and yet reſcued out of thecuſtody of the bailiffs, is re- 
tion in what ant *. 5 
relates to Pugnant TDA T4242 l 21 
publick juſtice. Rex v. Roe, 1 Stra. 117. If on a return of a reſcous of two perſont, it 
is only ſaid, they could not afterwards be found, (without ſaying nec eorum al.quis,) it is ill. Rex, . 
Tucker, 1 Stra. 225. Fort. 362. S. C.-—That the bailif arreſted the defendant is good, [bid 
That the defendant being in my cuſtody, is ſufficient, Id. | 


\ 


3- Whether the Sheriff's Return of Reſciie be e 


Oro. Elis. It ſeems that anciently, when the ſheriff returned a reſcue, the 
112. Party was admitted to plead to it as to an indictment z but the 
* — 29. courſe of late has been not to admit any plea to it, but drive the 
Vent, 4246. party to his action againſt the ſheriff in caſe the return were falle. 
8 = 4 Hence it is now ſettled, that the return of a reſcue is not traverſ. 
Barnes, 429. able; but yet it hath been held, that the ſubmiſſion to the fine 

doth not conclude the party grieved from bringing his action for 


the falſe return, if it were ſo. | 


— — a. 


Scandalum Magnatum. 


2 Mod, 156. T the time of making the law, on which this action ii 
A founded, the conſtitution of this kingdom was martial and 
given to arms; the very tenures were military, and ſo were the 
ſervices; as knights- ſervice, caſtle· guard and eſcuage; ſo that al 
provocations by vilifying words were revenged by the * 

| ; hie 


time of 
mont, \ 
noble, 
ſtatute. 


Alſo 
Kctlana 


necefſar 
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which often created factions in the commonwealth, and endan- 

gered even the government itſelf. For in theſe kind of quarrels 

the great men, or peers of the realm, uſually engaged their vaſſals, 

tenants, and friends; ſo that laws were then made againſt wear- 

ing lireries or badges, and againſt riding armed. | 
The law on which this action is grounded, is the 2 R. 2. [Theſe two 


fat. 1. c. 5. which enaQts, “ That of counterfeiters of falſe news, *2*%t=s are 


« and horrible lies, of prelates, dukes, earls, barons, and other — 


« nobles and great men of the realm, and alſo of the chancellour, cured by the 
« treaſurer, clerk of the privy ſeal, ſteward of the king's houſe, P*** 7 

« juſtices of the one bench or of the other, and other great of- . 
© ficers of the realm, it is defended that none contrive or tell any tremely un- 
« falſe things of prelates, lords, and of others aforeſaid, whereof e | 
« diſcord or flander might riſe within the realm; and he who doth of che infur- © 
« the ſame ſhall incur and have the pain ordained thereof by the reQion 
« ſtatute of Weftminfter the firſt (3 E. 4. c. 34.) which will, that — 
he be taken and impriſoned, till he have found him of whom been Gogled 
« the word was moved.” - And by ſtat. 12 R, 2. c. 11. it is fur- out ava 

ther provided, that © ſhould he not be able to find ſuch perſon, —— 
« he ſhall be puniſhed by the advice of the council, notwith- fury. 
« ſtanding the faid ſtatutes.” 3 Reeve's Hiſt. 211. 1 Parl. Hiſt. 360.1] 


For the better underſtanding of this Statute we ſhall conſider, 


(A) The Perſons who may bring this Action. 
(B) For what Words it lies. 
(C) The Proceedings in this Action. 


(A) The Perſons who may bring this Action. 


II hath been held, that the king is not included in the words Cromp. Jur. 
great men of the realm, as the ſtatute begins with an enumera- 9 35* 
tion of perſons of an inferior rank, as prelates, dukes, c. | 

Alſo it is held, that a woman noble by birth is not entitled to Smp. Jur. 
this ation. Y * 

It hath been adjudged, that though there was no viſcount at the Oro. Car. 
time of making this E (the feſt viſcount being John Beau- _— obs 
mont, who was created viſcount 18 H. 6.) yet, when created Viſcount” 


noble, though by a new title, he was entitled to his action on this Say and Seal 
ſtatute. A 9s 


Ley, 82. 

Alſo it hath been adjudged, that fince the Union a peer of Com. Rep. 
Stand may have an action on this ſtatute, and that it is not $39; P-502- 
neceſſary for him to allege that he hath a ſeat and voice in par- cn Faik- 
lament ; for by the 5 Ann. 8. art. 23. all peers of Scotland after land v. 
the Union be peers of Great Britain, and have rank and pre- bier. 
tedency, fc. be tried, &c. and enjoy all privileges of peers as 
fully as the peers of Eng/and now do or hereafter may enjoy, ex- 

Vor. VI, H cept 


— — 


* 


1 
7 
. 
25 
ö 
i; 


| ſpeaking the words. Palm. 566. 


90 Standalum Magnatum. 


* 8 cept the right and privilege of ſitting in the Houſe of Lords, 2nd - 
of the Ex- the privileges depending thereon, and particularly the right of fit. _ 
3 ting upon the trial of peers *. 

tion. Palm. 565. Semb. 12. Co. 134.——It does not lie for a peer if he was not ſo at the time of 


1 


(B) For what Words it lies. þ « 

2 Mod. 161 II hath been contended for, that no words of ſlander are puniſh- 2 

Sir Robert 1 able by this ſtatute, unleſs they are actionable at common 58 

Atkins in * 
; law, and that they are only aggravated by the ſtatute, which in 

his Argu- 12 e wr | robe 
ment. this reſpect is like the king's proclamation. 1 

Freem. 22%. - |, _- | nw, 

pl. 229. : aubic 

2 Mod. 136. But the contrary hereof ſeems to have been holden in moſt of have 

| the caſes on this head, and not without reaſon, 'as it would be to Sc 

no purpoſe to make a law, and thereby to give a peer an action me /. 

for ſuch words as a common perſon might have before the making ing s 

of the ſtatute, and for which the peer himſelf had equally a reme- the v 

dy by the common law; and therefore the deſign of the ſtatute the C 

muſt be, not only to puniſh ſuch things as import a great ſcandal WW main 

in themſelves, or ſuch for which an action lay at the common the q 

law, but alſo ſuch things as ſavoured of any contempt of the per. tion 

ſons of the peers or great men, and brought them into diſgrace In 

with the commons, whereby they took occaſion of provocation Poltry 

and revenge. hams « 

2 Mod. 156. It hath been obſerved, that no action had been brought on the bim it 

— ſtatute till 100 years after the making thereof, the lords (till con- people 

ument, tinuing the military way of revenge to which they had been a» n act 

it is id cuſtomed. | contra 

by my Lord : ; : | nity, | 
Coke, that, at common law, ſcandal of a peer might be puniſhed by pillory and loſs of ears, and that th: he 4 

offence is now aggravated by the ftatute. 5 Co. 125. De libellis fam'ſis. 12 Co. 37. 9 Co 5 the de 
2 Mod, 162.— That it was uſual to punich offenders of this Kind in the Star- Chamber. 2 Mod. 153 For 

5 | ord/hif 

Keilw. 26, The firſt caſe on this ſtatute, ſaid to be reported, is in Ku WW nd lib 
27. 2 Mod. where the Lord Beauchamp brought an action of ſcan. mag. againk 8. c. 


> — Is — * Sir Richard Crete, for that the ſaid Sir Richard had ſued out a wri 
does not lie of forgery of falſe deeds againſt him; and it was held, that the 90, 
for ajudicial taking out the writ being done in a legal way, and in a courſe of Bi faid, 7 


eedi 3 r . . 
gone \ * juſtice, the action did not lie *. Ith 
peer by action, appeal, indictment, &c. though he be acquitted. 2 Int. 228. Hob. 266. R. Ks 17 4 
26, 27. Dyer, 285. A. * * 1 CON 
- ſean, me 


- Crop. Jur. Scan. mag. was brought for theſe words, You have no more c- to be fc 


13- Duke ſcience than a dog ; ſo that you have gouls, you care not bow. you cont An a 


wh 14 by them, and held actionable. more fe 
———$0 in the fame book, You fad you would wind my guts about your neck, held ies Lord / 
Lord Abergeny's caſe. Cromp. Jur. 13. : ational 
Cromp. Jar. So, for ſaying of a judge, You are a corrupt judge. In ſea 


35+ Lord Ch. Juſt, Dyer's caſe. | 
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Scandalum Magnatum. 


Winton v. Markham; but vide DalC. 38. S. C. contra. 
So, for theſe words, He impriſoned me till I gave a releaſe. + Loon 356, 


| Lord Wi 
cheſter's caſe cited. Freem. 221. 


So, theſe words, You have writ a letter to me, which I have'to Cro. Elis. 1. 
ſew, which is againſt the word of God, againſt the queen's authority, Biſhop of 
and to the maintenance of ſuperſtition, and that I will fland to prove 1 
againſt you, were held actionable, and 500 marks damages given. 

So, of theſe words, My Loxd Mordant did know that Prude Cro, Etie. 
robbed Shotbolt, and bid me compound with Shotbolt for the ſame, 57- Lord 
and ſaid he would ſee me ſatisfied for the ſame though it cg bim 1004. — v. 
which I did for him, being my maſter, otherwiſe the evidence I could | 
have given would have hanged Prude. 

Scan. mag. was brought for ſpeaking theſe words, You like not 
me ſince you like thoſe that maintain ſedition againſt the queen's proceed- 
ing the defendant juſtified by ſhewing the occaſion of ſpeakin 2. 
the words, and that the plaintiff encouraging men to preach againſt 
the Common Prayer, he only meant that he liked of thoſe-who 
maintained ſedition (innuendo ſeditigſam illam defrinam ] againſt 
the queen's proceedings; and this was held a ſufficient extenua 
tion of the words. | | 

In ſcan. mag. for theſe words, My Lord L. is a baſe earl and Cro- Jac. 
paltry lord, and keeps none but rogues and raſcals like himſelf ; Wil- _——— 
lam and Croke, Juſtices, held, the action lay, for the words touch Broughton, 
him in his honour and dignity, and may raiſe contempt from the 
people, and that, in caſe of nobility, general words will maintain 
an ation, But Yelverton and Fleming ſeemed to incline to the 
contrary, and ſaid the words touched not his life, loyalty, or dig- 
nity, but were only words of ſpleen; et adjornatur ; and after 
the defendant died, and the writ abated. | 

For theſe words written (a) in a letter, I have heard that your Moor, 142. 
lordſhip hath ſought by uncharitable means to bereft me of my life, lands, Lord Lum- 
ond liberty, an action lies. 882 


4 Co. 16. 
S. C. (a) That the action as well lies for words written as thoſe ſpoken. 2 Show. 505 pl. 467. 


. 


4 Co. 147 
Lord Crom- 


50, where one, on hearing that his barns were burnt down, Moor, 142. 


ſaid, I car't imagine who it ſhould be but Lord Sturton. 2 


It hath been held that for theſe words, The Earl of L.'s men by Goulf. 115. 
tis command took the goods of H. by a forged warrant, an action of | 


ſcan, mag. does not lie, becauſe not ſaid the eafl knew the warrant 


to be forged, 

An action of ſcan. mag. was brought for theſe words, There are 
more Teſuits come into England fince the Earl of Northampton was 
Lord of the Cinque-Ports than ever there were before, and held 


12 Co. Earl 
of North- 
amptog's 
caſe. 


Ventr. 60. 
2 Sid. 21. 
Lor d Leic:ſ- 
ter v. Mandy. 


In ſcan. mag. for theſe words ſpoken by a parſon in the pulpit, 
The Lord of Leiceſter i a wicked and cruel man, and an enemy to the 
Hz reformation 


well's caſe. 


/ 


— 


1 


— 


rteformution in England, adjudged actionable, and 5007. damages 
given. e i 

Freem. 49. 80, for theſe words, The Earl of Pembroke is of. fo little 

p50: in the country, that no man of reputation hath any efteem for A go 


— no man will tate his word for 2d.; and no man of reputation value; 

Staniel. him more than I do the dirt under my feet ; and held actionable, 

; though ſaid they would not be ſo in the caſe of a common per. 
Fro oF | 

Lev.4j17, Ik one ſays, I met J. S. whom 1 do not now, but my Lord P. ſont 

Sid. 434 after me to take my purſe, an action of ſcandalum magnatum lies, 


2 
Nad common perſon might be a good exception. 
Vent. 59. S. C. adjudged, and there ſaid that in theſe actions the words ſhall not be taken in ftir ſen 


So theſe words, I value my Lord Marquis of D. no more than | 


81d. 233» 
— 144. value the dog that lies there, were without debate adjudged for the 


Marquis of . Plaintiff, but a writ of error was brought, pending which Proj 


Dorchefter was killed, but his executors after paid the money. 
v. Proby. 


Paſch. Zo of theſe words, My Lord S. may kiſs my a, I care mt a 
— 23 him, he keeps none but a company of rogues about him ; on 


Saliſbury v. not guilty pleaded, and a trial at bar, the plaintiff had a verdid 
Charles Ar- and. 100 4 damages. 1 


thur. i | 
If one ſays of a peer, He ir an unworthy man, and afts againf 
— lau and rraſon, an action of ſcandalum magnatum lies not withſtand - 
u. 220. ing the words are general and charge him with nothing certain; 
.227. and fo adjudged by North, Wyndham, and Scrogs againſt the opinion 
— 1 of Athyns, who faid the ſtatute extended not to words of fo ſmal 
Hoghes. © and trivial a nature, but to ſuch only as were of ter magni- 
tude, by which diſcord might ariſe, &c. and therefore the words 
horrible lies were inſerted in the ſtatute. Nate The rule laid down 
by the court in this caſe was, that words ſhould not be conſtruet 
either in a rigid or mild ſenſe, but according to the genuine and 
natiiral meaning, and agreeable to the common underſtanding of 

all men. | 


() The Proceedings in this Action. 


2 Mod. 152. H ERE I ſhall take notice of the following particulars : 
That it is now clearly agreed, that though there be no ei 
preſs words in the ſtatute which give an action, yet the party in. 
jured may maintain one on this principle of law, that when! 
ſtatute prohibits the doing of a thing, which if done might be pr. 
judicial to another, in ſuch cafe he may have an action on thit 

ſtatufe for his damages. eee Par. PROP 

. wa. That though the action is to be brought fam pro domino regt qui# 

| Perso ſe ipſo, yet the party is to recover all the damages. 
Freem. 49. t if the words are actionable at common law, the peer tit 
*. his election to proceed on the ſtatute or at common law, = 


count 
him tl 
notori 
his cat 

As | 
tion w 
renue, 
in arm 
tiff bei1 
having 
himſelf 


ation | 
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It hath been held, that this being a general law the plaintiff Cro, Car, 
need not recite it particularly, and that if he ſets forth ſo much 136. 
thereof as ſhews his caſe to be within the ſtatute, it is ſufficient. pr 428. 


It is now ſettled, that no new trial is to be granted in an. 2 Mod. 257. 
magnatum for exceſſive damages; which point ſeems to have been Mod. 231. 
determined in the before-mentioned caſe of Lord Townſend v. Dr. 

Hughes, where the jury gave 4000 /. damages. 

In ſcandalum magnatum the plaintiff declared that the defendant Hu. 33-4. 
ſpake theſe words of him, My Lord of London is a bold, daring, Cr: 2: in 
inpudent man for ſending heads of divinity to his clergy in theſe parts 
contrary to law, ad damnum 2000 J. which ſum the jury gave in v. Edmond 
damages. Wallap and Williams for the defendant moved for a Fickering- 
new trial, in regard there was no proportion betwixt the ſcandal 
and the damages, ang likewiſe becauſe there was no particular 
damage proved at the trial; the defendant alſo had made an affi- 
davit that he was not worth 2000 J. at the time of the action 
brought, nor ſince ; but notwithſtanding the court refuſed to grant 
a new trial. 

It has been ruled, that in ſcandalum magnatum the defendant 2 Mod. 166. 
cannot juſtify, let the words be ever fo true, becauſe the action Free: 221. 


| is brought qui tam, in which the king is concerned; but it has ä 


been held that the defendant may explain the words by ſhewing 
the occaſion of ſpeaking of them, and thereby extenuate the mean- (/) , co. 
ing of them, as was done in Lord (a) CromwelPs caſe. 14+ fupras 

In ſcandalum magnatum the court will never change the venue Carth. 4co. 
on the common athdavit that the words were ſpoken in another — 9 668. 
county, becauſe a ſcandal raiſed on a peer of the realm refle&s on 
him through the whole kingdom, and he is a perſon of ſo great 
notoriety, that there is no neceſſity of his being tied down to try 
his cauſe among his neighbourhood. 

As in the caſe of Viſcount Stamford v. Nedham, where the ac- Lev. 56. 
tion was laid in London, and the defendant moved to change the Keb. 514+ 
renue, for that he was prohibited to ſtay in London having been 
in arms againſt the king; but the motion was denied; the plain» 
tiff being a peer of parliament then (6) ſitting at Weflminfter, and (5) Vide 
having election to lay his action where it is moſt convenient for 2 
himſelf; and chere is the leſs reaſon for removing it, becauſe the . 
ation is as well on behalf of the king as himſelf. 

But, in the caſe of Lord Shafteſbury v. Graham, the caurt in 2 Jon. 198. 
ſcandalum magnatum on a ſpecial affidavit of the plaintiff's power fs 
and intereſt in the county where the action was laid, made a rule pl. 9. 
for changing the venue. But note, that the books which report 2 850. 297. 
and cite this caſe, mention it as a caſe of the times, and, that it 8888 
was owing to the great influence that lord had in the city of Lan- of Lon 
&n, that the court varied from the general rule, which rule hath — Ye 
der ſince, and notwithſtanding this caſe, been adhered to. 35 R. che 

court refuſed to changt the venue, after folemn argument, though a rule to ſhew cauſe was grant 


77 ets) 


12 Standalum Bagnatum. 


Crs. Car. Tt hath been held, that the ſtatute which appoints that ations 
835. for words ſhall be commenced within two years, docs not extend 
to ſcandalum magnatum. 


Ow: . Alſo it hath been held, that the ſtatute 27 Ek. c. B. for bring. 


725 ing a writ of error into the Exchequer-chamber: does not extend 
*743* to this action. 
3 Mod. 4z: It hath been held, that in an action of ſcandalum mag natum ſpe. 
cial bail is not required. . 
2 Show. o. It hath been held, that no cen to be been the plaintiff on 
‚ his obtaining a verdict. 


** * 
— 9 — 2 — — 


Scire Fatias. 


(A) The Nature of the Writ, 
(B) In What Caſes it is a proper Remedy. 


(C) In what Caſes neceſſary ; ; and herein, who are to 
be the Parties to it, and of the Privity required: 


And herein, 


1. Of the Scire Facias to revive Judgments, and after what 
Time neceſſary. 

2. Of the Scire Facias on Recognizances and Statutes. 

3. Of the Scire Facias on Letters Patent. 

4. Scire Facias by and againſt Executors and Adminiſtrator 

$5. By and againſt Heirs and Tertenants, 

6. By and againſt Huſband and Wife. 

7. Scire Facias againſt Bail, 


D) The Form of the Writ and Proceedings, and 
how far it muſt purſue the Nature of the original 
Action. 


(E) Pleadings to a Scire Facias. 


: (A) The Nature of the Writ. 


Lit. ſeck. Seire Facias is deemed a (a) judicial writ, and founded on 
* A ſome matter of (5) record, as judgments, recognizances 
5 and letters patent, on which it lies to enforce the execution ot 
297.4. them, or to vacate or ſet them aſide, And though it be a judicit 
F.N-B.267. writ, or writ of execution, yet it is ſo far in (e) nature of an or. 
(x _ ;ginal, that the defendant may plead to it, and it is in that reſpec 


2 Will. 25r. conſidered as an (d) action; and therefore it is held, that a 7t- 
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Stire Facias, 104 
leaſe of all actions, or a releaſe of all executions, is a good bar 2 Rep. 
do a ſei. fa. _ 8 2 Term Rep. 
46.] ( Upon a fine ſur grant et render of an advowſon a ſci. fac. ſhall be granted; for this is a judicial 
20d no original. 2 Inſt. 470. (6) That in many cales a ſei. fa. is granted partly upon a record, and 
partly upon ſuch a ſuggeſtion, without which no p. oceeding could be on the record. 2 Inſt. 470. 
That the rule holds not always good. That where one comes in by matter of record, he ought not to 
be ouſted without a ſci. fa.z for he, whoſe lands are extended upon an elegit, upon & recognizance, after 
the debt be ſatisfied, may enter without a ſci, fa.z but the conuſee of a ſtatute, becauſe he is to have 
coſts or dam»ges which be not known, cannot be ouſted without a ſci. Ha. Cro. Car. 589. 4 Co. 67. 
2 Rol. Abr. 497» Sci, fa. lies in Chancery on a patent ; for the patent being enrolled is a record 
of that court; but, where ſei. fa. is brought for the forfeiture of a patent or other thing in another 
curt, there ought to be an office found in ſuch other court before the ſei. fa. iſſues, except the fot 
{citure appears of record in the fame court, whereupon to found the ſci. a. 3 Lev. 223. (e) In 
nature of an original. Skin. 682, Comb. 455. There are many ſc. 'A. in the regiſter among 
the original writs. 10 Mod. 259.[ A ſcire f acias to repeal letters patent is an original writ. Rex 
J. Eyre, 1 Str. 43-] (4) Is in nature of a declararion, Sid, 406,-and may be formed according to 
the lubject· mattet. Carth. 10%. 


But, though it be held chat a ſei. fa. is in nature of an original, Cro. Car, 
yet it hath been adjudged, that no writ of error lies into the Ex- 235+ 390» 
chequer-chamber on a judgment given in B. R. on a ſci. fa, the K ne f 
ſtatute 27 Eliz. cap. 8. which gives the writ of error, mentioning 264. 
only ſuits or actions of debt, detinue, covenant, account, actions . 38- 
upon the caſe, ejefione firme, or treſpaſs. | Jo 

Alſo it was formerly held, that the plaintiff could not in a ſci. Dalſ. 95. 


[3 Burr, 
1791+} 


fa. recover coſts ; but this is now remedied by the ſtatute 8 & g 3 Pall. 322. 


V. 3. cap. 11. 13. 


(B) In what Caſes it is a proper Remedy. 


I a bill of exceptions be tendered to a judge, and he fign it and 2 loft. 438. 
die, a ci. fa, lies againſt his executors or adminiſtrators to cer- | 
tify it. | 
* if a man be outlawed, who at the time of the outlawry 2 Inft. 428. 
was beyond ſea in the king's ſervice, and he bring a writ of error 5 — 
to reyerſe this outlawry, and obtain a certificate of the marſhal 2922 
of the king's hoſt, (as he ought to do,) in this caſe, notwithſtand- 
ing the marſhal dies, yet he may aſſign the ſame for error, and 
upon ſhewing the certificate have a ſci. fa. to the executors or ad- 
miniſtrators of the marſhal. 
A ſci. fa. lies againſt a ſheriff who levies money on a fi. fa. and Hutt. 32. 
retains it in his hands. Oro. Jac. 514. And 247. Godb. 276. 


So, a ſci. fa. will lie for a fine aſſeſſed on the party at the juſtice Cyo. Car. 


ſcat of a foreſt. ; 409.—Lisy 
to have execution of damages recovered in an appeal. Cro, Jac. 549, 


Upon an elongavit returned by the ſheriff, a ſci. fa. lies againſt Comb, x.— 
the pledges in a replevin, by plaint in the ſheriff's court, tranſ- That a fi. 
mitted to the huſtings, and ſo to B. R. by certiorari. - fa. lies 


; | — againſt the 
ſheriff for takipg ĩnſufficĩent pledges in replevin. Hut. me * Scire facias in replevin will lie on 
pant, or on writ, One may be bail with others for himſelf ; if elongar, is returned for the principal, 


the pledges may be ſued; if the writ of inquiry is reducible to a certainty, it is enough; and diſconti.. 
mince is ncthing in this ſuit, unleſs it had been void ora nullity. Mullo v. Shere, T. 4 Geo. Fort. 


350. | 
He If 


Cage 


N 


* 


163 Scite Fatias. 


1 241. If one hath judgment in a guare impedit, and after, and before 


o, Elie. execution, the party is outlawed, the king may have a ok 


e to execute the judgment, the king having privity enough in thi 
ving the 


caſe to ſue execution, becauſe the thing (a) as it was in the plain. 


Sn tiff veſted in the king. 


n to maintain a ſci. fa. Keilw, 168, 169. 

$0448 On a motion to diſcharge an outlawry which was oned 

= mp the act of oblivion, the x a; held, that it could mow — 

l motion, but that the party muſt bring a /ci. fa. on the act. 

6g made void by the general act of pardon, 12 Car. 2., the court doubted whether this was to be 

done by ſci. fa. or audits guerela, Sid. 231. 

$Mod. 88, _ Where one obtained judgment, and after had judgment in a 

| ſei. fa. thereupon, and then became a bankrupt, and the original 
judgment was aſſigned by the commiſſioners to S. S. upon motion 
it was entered to entitle him to the benefit of the judgment in 
the ci. fa. without bringing a new one. | 

C. Jas. A ſci. fa. being brought by the ſucceſſor of a preſident of the col. 

Bain; lege of phyſicians in London, upon a judgment in debt obtained by 

v. Gardener, him upon the ſtatute 14 H. 8. cap. 5. againſt practiſing phyſick 
in. London without a licence, he having died before execution; it 

Was objected on demurrer, that the /cz. fa. ought to have been 

brought by the executor or adminiſtrator of Kim who recovered; 
but, without argument, the court held, that the ſucceſſor might 
well maintain the action, for the ſuit is given to the college by a 
private ſtatute, and the ſuit is to be brought by, the preſident for 
the time being; and he having recovered in right of the corpora- 
tion, the law ihall transfer that duty to the ſucceſſor of him who 
recovered. 10 1 

Mich. A ci. fa. was brought in the court of C. B. to reverſe a fine in 

2 W. 3. — ancient demeſne, and it was ruled, that no ſuch writ lay, but that 

7. r- the party ought to bring his writ of deceit. 


(O) In what Caſes neceſſary; and herein, who are 
to be Parties to it, and of the Privity required: 
And herein, 


1. Of the Scire Facias to revive judgments, and after what Tine 
| neceſſary. 


4 Inſt. 469. T HERE have been different opinions whether a /ci. fa. lay it 

1 common law; but this doubt, ſays my Lord Coke, aroſe for 
want of diſtinguiſhing between perſonal and real aCtions. 

(4) In. | At (b) common law, if after judgment given, or recognizance 

— * _ acknowledged, the plaintiff ſued out no execution within the year, 

Rayin. 669. the plaintif or his conuſee was driven to his original upon the 


* 


Halt, C. J. judgment, and the /cire facias in perſonal actions was given by 
tua de atute pe 


r of (e) Vom. 2. 13 Ed. 1. flat. 1. cap. 4. 

that no ſci. fa. lay at common law upon + judgment in a perſonal action; for the words five alia ns-. 
cungue irrctulate, jn the ſtatute of Weſt. 2. 13 Ed. 1. ſtat. 1. c. 45. came after cantractus et convention, 
and ch · reſort could not be conſtrued of judgments, but that the law had been taken to be others, 
and therefore he muſt ſubmit, (e] Which ſee explained, 2 Inſt. 469, 470. and that this ſtatuꝶ on 


Scire Facias. 
, fa, in perſonal actions. Co, Lit. b. 290. b. Sid. 351, 
2 ae Hiſt. 190. | 
in real actions, or upon a fine, though no execution was 2 In: 470. 
2 a year after the judgment given or fine levied, yet DO 
after the year a ſt. fa. lay for the land, c. (a), becauſe no new it ay in this 
original lay upon the judgment or fine. | b | caſe was, or 
addon one could have no other advantage of his judgment; but in a perſonal action, debt would lie on 
the judgment. 7 Mod. 64. 66. ; 
A ſci. fa. lay as well in mixed as real actions, and upon a judg- Salk. 258. 
ment in an aſſiſe. So, it lay upon a judgment in a writ of an- Salk. 600. 


105 


30%, 14. 4 Mod. 248. 3 Mod 


1 


f Ld. Raym. 
nuity. | | $06, 

It hath been adjudged, that if there be judgment in ejectment, Comb. 2 f. 
and no execution ſued thereon in a year and a day, an habere fa- Tee 64. 
cias poſſeſſonem cannot be ſued out after without a ſci. fa. And notes . 
Halt, Ch. J. ſaid, that as to the poſſeſſion of the land, an eject- 2 Keb. 3oy. 
ment was real, and the only remedy a termor for years had, and _ 161, 
that a recovery therein bound the right of inheritance. ES 


But, though after a year and a day there can be no execution « Co. 88. 
of a judgment without a ſci. fa. , yet, if the plaintiff hath been de- Moor, 566. 


layed by a writ of error, he may take out execution within a year Cro. Elie, 
and a day after the judgment afhrmed. — 
372. 


Palm. 448. and 2 Inſt. 471. where it is ſaid, that though it had been otherwiſe holden, yet common ex- 
perience and later reſolutions are ſo, 


And therefore it hath been adjudged, that if a man recovers Rol. Abr. 
debt or damages in B. R., and after within the year the de ſendant 399. 
brings a writ of error in the Exchequer-chamber, where the firſt — ege 
judgment is affirmed after the year expired, yet the recoverer Drake. 
may have execution by capias or i. fa. within the year after Cro- Elis. 
the affirmance, without a /c. fa., for the affirmance is a new 8 P. 
judgment. 

So, if after the year after the recovery the defendant brings a Roll. Abr. 
writ of error, and the judgment is affirmed, though before the des apts 
writ of error brought the recoverer was put to his ſci. {a yet this — 
afirmance is a new judgment, and the recoverer may have within 
70 year after the affirmance a f. fa. or capias without a ſcire 
actas, 

So, if he be nonſuit in the writ of error, or, if the writ of error Cro. Jace 
be diſcontinued ; for though in theſe caſes there is not any new 364. 


judgment given, yet the bringing of the writ of error revives the * 
firſt judgment. . A 


ſhould ſeem from Rolle's Report, that a ſcire faciar is neceſſary in this caſe. 


If 4. recovers againſt B. in B. R. damages and coſts, and there- Roll. Abr. 
upon hath judgment againſt the bail after a /ci. fa., &c. and after 85 Tein. 
B. and the bail join in a writ of error upon the ſtatute in the Bun 
Exchequer-chamber, and after the year and day paſs, in this caſe, Hit, 
notwithſtanding this writ of error, the court of B. R. may grant 
execution ; for this is à void writ of error, and as if no writ of 

14 error 


Scire Facias. 
error had been brought, and therefore it ſhall be no continuance 
of the firſt judgment; but the year and day being paſt, the plain. 
tiff cannot have execution without a. ſci. fa., though the year paſſed 
after the writ brought. 
If upon a judgment there be a cgſet executis for a year after the 
213. judgment, the plaintiff within the year may take out execution 


2 Salk, 600, Without a. ci. fa. 
pl. 9. * Ld. Raym. 806. 


2 Cromp» [But, if the plaintiff do not take out execution within a year 


10. - after the cefſet executio is determined, he muſt firſt ſue out x 
ſeire facias.) 5 | 
Lev. 404. But it hath been held, that where execution hath been taken 


Wa 273+ out after the year and day, it is not void, but voidable only. 


Booth v. But, though it ſeems agreed, that the execution being ſtaid by 
22 22, the act of the defendant, the plaintiff may after the year and day 
x Str. — take out execution without a /cz. Au., yet it hath been held, that if 
& videtit. the execution is ſtaid by injunction, though by the act of the de- 
Injunction. ſendant, yet the court will not take notice thereof, for they do not 
take notice of Chancery injunctions, as they do of writs of error. 
[Beſides, it might be no breach of the injunction to take out 
execution within the year, and continue it down by wicecomes nou 
mifit breve, which cannot be done in the caſe of a writ of error, 
Michell v. owever, it ſhould ſeem from a late caſe, that the ſtaying of the 
ay execution by injunction will make no difference, if the court are 
7 ſatisfied that the injunction bill was filed merely for the purpoſe 
of delay; for the rule of reviving a judgment by ſcire facias, be- 
fore execution, was intended to prevent a furpriſe upon the de- 
fendant, and therefore ought not to be taken advantage of by one, 
who ſo far from being ſurpriſed by the delay, has himſelf been the 
cauſe of it. 

. The plaintiff had recovered judgment in the Petty-bag ; after 
Eardof War- which the defendant brought a bill, and had ſtopped the plaintiff 
2Þ.Wms. two or three years by an injunction. It was moved, that the 
36. plaintiff at law might, under theſe circumſtances, ſue out execu+ 
| tion without a ire faciats, and not ſuffer by the act of the court. 
Sed per cur.— l cannot alter the courſe of the court, but muſt take 
care to preſerve it; and it being above a year and a day aſter the 
judgment, let the plaintiff ſue out his ſcire facias. But the re- 
porter adds, 2. whether in this caſe the plaintiff Hodſon could 
not have taken out execution, and continued it by wiceeomes nen 
miſit breve, agrecably to what was ſaid by the court of B. R. in the 

above caſe of Bo2th v. Booth. | 
Sympſony. Judgment of Michaelmas term 1731, ſigned November 13, fl. fi. 
22 r bore teſt November 28, in Michaelmas term following. The de. 
#86472” fendant moved to ſet afide the ,. fa. as irregular, the judgment 
not being revived by gi. ya., and the fi. fa. not being iſſued within 
the year. The plaintiff inſiſted, that the ,. fa. being iſſued within 
the fourth term from the time of ſigning judgment, it was regu- 
lar, and produced an aſſidavit that execution had been ſome Fr 
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miſchie 
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Stire Fatias. 
faid by an injunction out of Chancery. The court held the in- 
junction to be quite out of the caſe, and that the OS is to be com- 
putel from the day of ſigning the judgment, and erefore ſet aſide 


. fa. | | 
" +; fa. or glegit be ſued, and no execution be had thereon, 
there may be another fi. fa. or elegit ſeveral years after without a 
ſcire facias, if continuances are entered from the firſt f. fa, or 
it. ; 
55. if a fl. fa, be taken out within the year, and a nulla bona 
returned, and continued down ſeveral years, a capias ad ſatisfaci- 
ndurn may iſſue without a ſcire faciat. But it is otherwiſe (a), if 
no execution be returned by the ſheriff to warrant the entry of 
continuances upon the roll. 


The defendant obtained a ſuperſedeas for want of a declaration, 
in an action of debt on a judgment, and was afterwards taken in 
execution by a capias ad ſatisfaciendum iſſued after a year and a day 
from the time of the judgment, without any „ci. fa. to revive, 
The defendant brought his aCtion for falſe impriſonment, and the 
plaintiff juſtified under the ca. ſa, The defendant then applied to 
ſet aſide the ca, ſa,, and it appearing that a capias ad reſpon- 
dendum only, and not a ca. fa. had iſſued within the year, there 
was nothing to warrant the continuance of a ca. /a, on the roll, 
The rule was thereſore made abſolute to ſet aſide the ca. /a. 

A ſcire facias ſeems to be neceſſary in order to warrant an exe- 
cution upon the 31 G. 2. c. 28.4 20. or lords' act. ] 

If judgment be given in debt, and no execution ſued out with- 
in the year, yet the plaintiff may after have an award of an elegit 
on the roll of the judgment as of the ſame term with the judg- 
ment, and thence continue it by vicecomes non miſit breve ; ſo held 
on a motion to ſet aſide the execution. And though the court 
ſaid, that an elegit ought to be r taken out within the year, 
yet, being informed by the clerks of the court, that it had been 
the practice for many years to make ſuch entry, c. it was ſaid to 


be the law of the court, and they ordered the execution to 
ſtand, 
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roll, becauſe attornies think they can have no execution after; but it was ſaid by the court to be a 


miſchievous practice. 


If the demandant or plaintiff. take his proceſs of execution 
within the year, though it be not ſerved within the year, yet, if 
— the ſame, he may have execution at any time after 
3 Leon. 259. 4 Leon. 44. Sid. 59. Keb. 159. 


If the plaintiff delay the executing of a writ of inquiry, till a 
ear after the interlocutory judgment, he cannot do it after with- 
out a ſci. fa. F | l 


In the caſe of the king there need not be any ci. fa. after the 
Fear and day. | | | 


13 If 


2 Inſt. 477. 
Co. Lit. 290. 
b. & wide 

2 Leon. 77, 
78. 87. 


7 
6 Mod. 298. 


Caſes in 
B. R. Paſch. 
13 W. EE 


Haw v. Cuton. 
2 Salk. 603. 


Scire Facias. 


s. If a judgment be above ten years ſtanding, the plaintiff cannot 
J- ſue a /cr. fa. without a motion in court; if under ten, but aboye 
* feven, he cannot have a gi. fa. without a motion at ſide- bat. 
Note — If aſter ſuch motion, and judgment revived by ſei. fa., the 


defendant dies before execution, the plaintiff mult ſue a new ſci, 
Ja., but may have it without motion, for the judgment was re. 
vived before. | 
wolf. abr. After a judgment, if the plaintiff within the year ſues a ſci. fa, 
De. Tri» he cannot after have a capias within the year till he hath a new judy. 


Leer, went in the ſc fo 
Pifing, 15 
2. Of the Sci. Fa. on Recognizances and Statutes. 
In Rep. 3g. Recognizances and ſtatutes are conſidered as judgments, being 


obligations ſolemnly acknowledged, and entered of record, and 
(a) That à the /cz. fa. on thoſe is the judicial writ, and (a) the proper remedy 
cafias lies the conuſee hath. But herein we muſt diſtinguiſh (4) between re- 
ry fe. cognizances at common law and ſtatutes merchant, &c.; for upon 
Brown. $3, the former, if the conuſee did not take out execution within a year 
(5) Co. Lit. after the day of payment aſſigned in the recognizance, he was 
29 45. obliged to commence the ſuit again by original; the law preſuming 
F.N.B.296. the debt might have been paid, if he did not fue execution within 
Bro. Reccg.” the year after the money became payable. But this law is altered 
10 by Vm. 2. 13 Ed. 1. flat. 1. c. 49. by which the conuſee hath 
a ſci. ja. given him to revive the judgment and put it in execution, 
it the conuſor cannot ſtop it by pleading ſuch matters as the lay 
judges ſukicient for that end, ſuch as a releaſe, Ic. But the 
conuſee of a ſtatute merchant, &c, may at any time fue. execu- 
tion on them without the delay or charge of a /i. fa. 


2 Int. 335 Alfo, as to recognizances at common law, and ſtatutes and te- 
$75 ze. cognizances introduced by ſtatute law, we muſt further diſtin- 


Merc. 16. guiſh, that if on the firſt the conuſee dies before execution ſued, 
3+ 59. Nis executor ſhall not ſue it, even within the year, without bring 
ing a ci. fo. againſt the conuſor. The reaſon is, becauſe the lay 
preſumes the debt might have been paid to the teſtator, and there- 
fore will not ſuffer the debtor to be moleſted, unleſs it appear that 
he hath omitted to perform the judgment. And this is to be done 
by ei. fa. brought by the executor, for the alteration of the perlot 
altereth the proceſs at common law. But this tending to delay, 
the + fa. is taken away in ſtatutes and recognizances by ſtatute 
hw, by the ſeveral acts of parliament which introduce them; and 
therefore upon the death of the conuſee of a ſtatute merchant, &. 
his executors may come into Chancery, and upon their producing 
rhe teſtament and the ſtatute, ſhall have execution without a/a.f# 
as the teſtator himſelf might, Fl bak 
4 Int. 191, ; If 2 man be bound in a rec 1zance to Ee king, upon 
Roll. Abr. tion to be of good A Sc. he cannot be indicted ia 
{:) What (e) breach of the good behaviour, by which he forfeits his recog: 
hal! be {aid nizance, without a /ci. fa. ; for if a ſci. fa. had been brought, be 


__—_ might have pleaded ſome matter in 


Car. 498, — And how to be affigned, vide 3 Bulſ. $20, Ciro. Jac 412 Stil. 369. i 


— 


may h 
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Scire Fatias. 109 
If a man acknowledge a recognizance to be paid at a day with- 21 E. 3.22, 
in the year after the date of the recognizance, in this caſe he m D Rol. Abr. 
have execution by . fa. or elegit wiihin the year after the day of \ 
payment, though the year be paſt from the date of the recog- 
nizance. | 

If A. enters into a recognizance or ſtatute, Cc. to B., and the 2 Roll. Abe. 
ſum is made payable at three ſeveral days, as 20 J. at each day, 408. 
the whole debt being 60 J., when the firſt day of payment is 
elapſed, the conuſee may have execution for 20 J. immediately, 471. 
and ſo for the reſt as it becomes due, without waiting for the laſt 5 U. 31. 
day of payment, as he muſt have done if the debt had been due 
by bond. And this holds as well on recognizances at common 
law as upon ſtatutes. And the reaſon is, becauſe theſe are in 
nature of three ſeveral judgments. 

If a man recovers an annuity, he ſhall haye execution for every Roll. Abr. 
time that occurs after by f. fa. or elegit within the year after the 27% OY 
time incurred, though the year be paſt from the judgment, but not Salk. 258. 


after the year without a /c:. fa, ae 06: 28 4 600. fl 7 


If two acknowledge a recognizance of 100 J. quilibet eorum in 2 laſt. 395. 
ſolide, that is, jointly and ſeverally, the conuſee may ſue ſeveral 
ſci. fa. againſt the conuſors upon this recognizance. 

So, if A., B., and C. bind themſelves jointly and ſeverally in a 2 Roll. Abr. 
ſtatute, the conuſee may have execution againſt one of them 465. 
alone, or againſt all together; but he cannot have execution 
againſt two only, for the execution muſt purſue the ſtatute which 
is joint or ſeveral, but execution againſt two is neither one nor 
the other, ep 

By the ſtatute 32 H. 8. c. 5. it is enacted, That if lands de- co. Lit. age. 
lrered in execution on juſt cauſe be recovered from the tenant 2 Iaſt. 678, 
by execution before he hath received his whole debt, the conuſee ** ey 
(and, by a favourable conſtruction of the ſtatute, his executors) 
may have a ſci. fa. out of that court where the execution is firſt 
awarded, or out of any court where the record ſhall be moved by 
writ of error and affirmed. But this ſtatute is to be conſtrued 
under theſe reſtriftions, that where the conuſee hath remedy for 
part of his debt in preſenti, or futuro for the whole or for part, 
there, he can have no aid or benefit of this ſtatute. 

Herein likewiſe we may conſider, that a ſci. fa. ad rehabendam 2 Roll. Abr. 
terram lies for avoiding executions on theſe ſtatutes, which differs 480. 
from the writ of audita querela, for that avoids an execution un- 
jultly obtained at firſt ; but the ſci. fa. allows the execution juſt 
at firſt, but ſhews that the end for which it was granted being 
obtained, it ought of conſequence to ceaſe. 

And therefore if the conuſor, after his land is extended, ten- 4 Co. 67. 
ders the money to the conuſee, who refuſes it, or, if the debt, + lo 39s 
wich all coſts and damages, which the ſtatute de mercatoribus 430. 497. 
allows, be ſatisfied from any caſual profit ariſing from the land, 
iu theſe cafes, the conuſor is put to his ſci. fa., and cannot enter. 

ut in caſe of an elegit on a recognizance at common law, when 
the conuſee is anſwered his debt by the perception of the * 

an 
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8 Scire Farins. 
and uſual profits of the land, the debtor may enter, and is not put 
= to his ci. a. Vet in this caſe, if the . creditor be ſatisfied by an 
accidental perquiſite, there the debtor cannot enter, but muſt have 
a /ci. fa. ad rehabendam terram. And the reaſon of theſe diſtine. 


tions is, becauſe in the firſt caſe the execution iſſues according to 
the direction of the ſtatute, . not only. till the principal debt be 
levied, but all coſts and damages ariſing by reaſon — 3 and 
therefore, ſince the damages are not aſcertained, the record will 
always oppoſe an entry, which is but an act in pars, and cannot 
be turned into a defeaſance of a matter of record till fuch dama 
are ſettled on record in the ſci. fa. But in the ſecond cafe, when 
the debt is certain, and the value of the land aſcertained in the 
extent, there, when ſuch debt is paid by perception of ſuch ſettled 
profits, there is no act on record to oppoſe an entry, and therefore 
an entry is lawful. But, where the ſatisfaction ariſes from acci. 
dental profits which do not appear in the extent, this then is {till 
matter of record in oppoſition to the entry, ſince ſuch accidental 
profits do not appear in the valuation of the land ſettled by the ex. 
tent on record. | 79719) 
So, if lands be extended on a ſtatute, and the time of the extent 


* Rol. Abr. expired, the conuſor is put to his ci. fa., becauſe the conuſee may 


2 Rol, Abr. 


482. 


have cauſe to hold the land longer than the time of extent, for he 
may retain it till he has received his colts of ſuit and reaſonable 
expences. | 29 

But no ſci. fa. lies upon a general averment that the conuſee ha 
levied the debt before the time of the extent expired, becauſe this 
may happen by the conuſee's induſtry in, improving the land, 
which the debtor can take no advantage of. So, if the land taken 
in execution be really worth 20 /. per ann., but it is extended only 
at 10/., though by this computation it is evident the conuſet 
might levy the debt before the time of the extent is ended, yet the 
conuſor, upon an averment that the debt is levied, ſhall have no 
ſei. fa., becauſe that would be contrary to the record, and the court 
is to judge of the value according to the extent; by which it ap- 
pears that the debt is not levied. But, if the conuſee has leviel 
part by cutting wood, and has received the reſidue, as appears bf 

an acquittance, in this caſe he ſhall have a /#, u. The reaſon i; 

becauſe the end of the extent being only to ſatisfy the conuſee his 
| reaſonable demands, whenever it appears to the court that they ar 
anſwered, whether it be by the perception of the profits or other 
wiſe, they grant a ſci. fa. to avoid the extent. 

If the conuſee has levied part of the debt according to tle 
extent, the conuſor, upon tender of the reſidue in court, ſhall hare 
a /ci. fa. to recover the lands within the time of the extent; i 
here it appears on record how much was due at firſt, how much 
was paid, and what remains due and in arrear. But, if the conuidt 
had tendered the remainder of the debt out of court, or, if u 
court he had only offered to come to an agreement with the cor. 
uſce, in neither of theſe caſes ſhall the ci. fa. be granted, becauſe l 
does not appear on record that the debt is paid. 
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Scire Futias. 11 1 
be of a reverſion; may bring a ſci. fa. againſt him wh a 
bath execution of the lands on a — 5, 4 133 oo ene 
he hath ſatisfaction by ſome caſual profits, though he was not party 
Re wn ba 

(Sire facias in the Petty- bag will lie on a bond given to the late Rex v. 

king, his executors and adminiſtrators, as within 32 H. 8. fende 
Ce 39] (37a — vpn 


3. Of the Scire Facias on Letters Patent. 


The writ of ci. fa. to repeal letters patent lieth in three caſes : 4 Inf. 8. 
i, When the king by his letters patent doth grant by ſeveral 
letters patent one and the ſelf ſame thing to ſeveral perſons, the 
firſt patentee ſhall have a. ci. fa. to repeal the ſecond : 2dly, When 
the king doth grant a thing upon a falſe ſuggeſtion, he prerogativd 
regis may by. ci. fa. repeal his own grant: 3dly, When the king 
doth grant any thing which by law he cannot grant, he jure regis 
and for the advancement of juſtice and right, may have a /ci. fa. to 
repeal his own letters patent; and the judgment in all theſe caſes 
is, Quod prædictæ litera patentes dicti domint regis revocentur, can- 
cellentur, evacuentur, adnullentur, et vacue et invalide pro auth beni- 6 
tus habeantur et teneantur, ac etiam quod irrotulamentum eorundem 
cancelletur, caſſetur et adnibiletur. | | 
Where a patent is granted to the prejudice of the ſubject, the 2Vent 
king of right is to permit him upon his petition to uſe his name Abe King # 
for the repeal of it in /ci. fa. at the king's ſuit; and to prevent Bat. 
multiplicity of actions: for ſuch actions will lie notwithſtanding : 2 220 
ſuch void patent: as, where the king grants a patent for holding 2% 8. C. 
a fair or a market without a writ of ad quad damnum, or where ſuch We 
writ hath been deceitfully executed, in ſuch caſe a ſci, fa. lies to Hg 
repeal the patent. 

And though in the above caſe it was urged that a ſci. fa. did 3 Lev. 22 
not lie to repeal ſuch patents, becauſe there is (a) another remedy 2 For this 
by the common law, i. e. by aſſiſe of nuiſance, quod permittat &c. * Dyer 
vhere the matter ſhall be tried by a jury and ſeveral judges, and 17 Co 
not by one judge only, as it is in (5) Chancery; yet it was re- $ Co. 
ſolred, that the king has an undoubted right to repeal a patent 2 
wherein he is deceived, or his ſubjects prejudiced, and that by (6) 1 is the 
ſei, fa. | higheſt point 
r rage 4 Rs 
@ particular manner derived from the dest ſeal ; = 7/67, we lee 
3 1 — the ſame 4 e, — 2 — 21 er 
— an 560 1 "ear 2 * —_ off. In the cafe of the Mayer and Burgeſſes of Liver- 
fire fa ias to repeal a charte d — ny 4 „ 5p pe there 8 
e pon neg peg Con otra 
hat court hd — | | court. But it was reſolved, that 
* was — that this —— —— ry — of — — 1 . 


elde writ being, that the Chancellour had wro 
1 } ngfully put the ſeal to it, it wa : : 
i! court, where the ſeal was kept. See Mr. Yorke's argument in 1 Str. 5 5 : * e 


It was likewiſe objected i 
"a jected in the above caſe, that there ought Lev. 
bare been an office found before the ci. fa, iſſued, for that aſi 2 3 


IS TIS — 1 — — 
3 


x78 - Sclixe Facias, 


s a judicial writ, and ought to be founded on a record; to which 

it was anſwered and reſolved, that true it is, a %, Fa. ought to he 

* founded on a record; and fo it is here, for the patent is à recort 

in Chancery upon which this /. fa. iſſued, and it is a Tufficien ſei. } 
record whereon to found it. But, where the /ci. fa. is brought 

ſor the forfeiture of a patent or other thing in another court, 80 

ought to be found an office in ſuch other court before the /c;, a, 2 


iſſues, except the forfeiture appears of record in the ſame coun ; of 

whereupon to found the /c:. fa, And where the office is found, gif b 

(-) 9C0.96. the king ſhall ſeize (a) preſently upon the office found: but, where 1 

| the office is founded upon the office itſelf, as here, the king can. A 

not ſeize until the forfeiture, or other defect of the patent be triei WW che in 

upon the /c:. fa, was g 

4. Scire Facias by and againſt Executors and Adminiſtrators, 0 

L lat. 473, One that is no party to the record, recognizance, fine, or judg- % { 

828 83. ment, as the heir, executor, or adminiſtrator, though they be of the 
112. — * . . 

193, Privy, and it be within the year, ſhall have no writ of execution, Aj 
but a /ci. fa. to enable themſelves to the ſuit. And ſo of the again 
tenant or defendant, for the alteration of the perſon altereth the WW exccut 
Pens Otherwiſe, in the caſe of a ſtatute ſtaple or merchant, be ſue; 

cauſe the proceſs is given by other acts of parliament. to the 

7 Mod. 68. But, if there be two plaintiffs in a perſonal action, and one of WW revivec 

\ 9-4, --— Ol them die, that ſhall not put the other to a ſci. fa, So, (6) if one 
it had been of the defendants die, becauſe the ſame party ſtill remains a 
to lately => record. | 
— Moor, 367. pl. 503. Noy, 150. Carter, 112. 122. 130. 193. () 5 Mod. 344 It is 
S. P. Reſolved, if a ſuggeſtion of his death be made on the record, but not otherwiſe, becauſe the commo 
it would not be agreeable to the record. Salk, 319. pl. 3+ Ld. Raym. Comb. 44! hs 
5 Mod. 38. Carth. 404. 6 Mod. 108. er wideftat. 8 & 9 W. 3. c. 11. f. 7. 12 I, 15] 15 ; 

Mod. 188. 80, if there be judgment againſt A., and thereupon a fi. fa. bt fe 

— ſued out, but before execution A. die inteſtate, there needs no ſc. Allo 

Bros... fa. to renew this judgment, but execution of the goods may b other 

Execution» made in the hands of the adminiſtrator ; for, as the party hin- has jud 
ſelf could not have made any defence to the writ of execution, we lang 
there is no reaſon that his repreſentative ſhould be in a bete ve, 
condition. a Air, 389. 

Cro. Jac. 4. It was formerly held, that if an adminiſtrator, having obtain Ang 

Yale N judgment againſt a creditor of the inteſtate's, died, the admin ide 

— 4 ſtrator de bonis non could not have a ſci. fa. on this judgment in Ms 

three judges want of privity, but muſt begin anew. te unte 

n 
Yew. wx FI But for vide Cro. Car. 167. Latch, 49. Palm. 443. 5 Co. 9. And. lebts an 
Moore, 40. 2 Saund. 149. 29. 2 Sid. 122+ If the hi 


(% It mt But now by the 17 Car. 2. cap. 8. it is enacted, * That ber minority 
appear that cc any (c) judgment after verdict ſhall be had, by or in the nuf And t 
val, for a © of any executor or adminiſtrator, in ſuch caſe an adminiſtra f ed, is bo 


Judgment by © de bonis non may ſue forth a /ci. fa. and take execution upp" tail, a 
default is not ( ſuch judgment. and B. b 
within the — aal, l 

ity of this fatute. Salk. 322. pl. 10. a Ld. Raym. 1072. 6 Mod. 290. 11 Mod. 34-7" 9 ne 
I? an adminiſtrator obtains a but dies befcre enrolment, the adminiſttetet de benjs non m © Cauſe he 
this decree within the equity of this ſtatste. 2 Vern, 237. N 2 was hi 


" 


Ver, 


Stite Fatias. 11 3 


eh If an adminiſtrator durante minoritate brings an action and re- Roll. Abr. 
* covers, and then his time determines, the executor may have a — a 
— ſei, fa, upon that judgment. | — . 
TR W {1 2 Brownl. 83. Godb. 104+ Lev. 181. Keb. 750, 
ught / ; | | 2 * , . * 0 

there 80, if ſuch an adminiſtrator obtains judgment, he may bring = Lev. 37. 
i. fa, a [ci. fa. againſt the bail, and they cannot object that the infant bun v.. 


Mompetloa. 


is of full age, for the recognizance being to the adminiſtrator him- 
{elf by name, though he be adminiſtrator durante minori etate tan- 
tum, yet he may have a ſci. fa. againſt the bail. | | 

[An adminiſtrator durante minoritate obtained adecree to account: Coke v. 
the infant married, and a new adminiſtration during her minority * 
was granted to her huſband, It was objected, that ſuch an ad- 250 


miniſtrator cannot at law take execution on a judgment obtained 


ors. by the former adminiſtrator, But it was ordered, that the defend. 

judg- int ſhould anſwer, and that matter be ſaved to him at the hearing 

ey be ot the cauſfde. | Fore 

ution, A judgment on a warrant of attorney entered in the vacation Ses the cafes 
of the WW zgainit a defendant who died in the preceding term is good, and dara op 
th the WW execution teſted: on a day prior to the death of the defendant may 6 Terr. 


be ſued out upon it. Seczs, where it is teſted on a day poſterior Rep. 368. 


to the defendant's death, for in that caſe the judgment muſt be 2 
one oi revived againſt his repreſentative by /cirs facias.] 4 8 Anſtr. 680. 
if one "IL Bragner v. Langmead, 7 Term Rep. 20. 
ins 0 | , 2 7 . 89 N 
5+ By and againſt Heirs and Tertenants. : 
10d. zu [t is clearly agreed, that in all real actions a ſci. fa. lay at the 2 Int. 469. 
:avſe common law, and, conſequently, that an heir may by fuch writ 3 Co. 12. 
ra reve and enforce the execution of a judgment obtained by his — 3 
7 " anceſtor, Ld. Raym, 806. Salk. 253. pl. 11. 7 Mod. $0. 64. 4 Mod. 248. 
, J. ae | . ; | . . | : 
; 00 ſi Alſo it is held, that if the demandant in a writ of couſenage, 19 f. 4 5. b. 
may e Wi other (a) real action, in which land and damages are, recovered, 43 * 3 
y hin has judgment, and dies, the heir ſhall take out execution as to 88g, _ 
-cution de land, and the executor as to the damages. — 1 (de. So, of 
: | 22 | a recovery 
a betet g _ the heir ſhall have execution of the land, and the executor of damages. 43 E. 3. 2+ 1 Roll. 
br. 889. 32 0 
obtained 


And as a /ci. fa. lies for the heir, ſo it lies againſt (5) him on Dyer, 81. 
judgment obtained againſt his anceſtor. But this is to be un- Oe. Lit. 
derſtood where lands in fee- ſimple deſcend to the heir, for it would ( Agint 
be unreaſonable to ſubject the heir to the payment of his anceſtor's the beit of 
dts any further than the value of the aſſets deſcended. Alſo, n heir. 
the heir be within age, he is not liable to execution during his 116 ** 
minority, but in ſuch caſe the parol muſt demur. e 

And though an heir only, who hath lands in fee-fimple deſcend- Sid, 54. 
td, is bound, yet, if A. be tenant for life, remainder to B. his ſon Raym. 19. 
u tal, and A. enter into a recognizance and die, C. bring a ſci. fa. 
and B. be returned heir and tertenant, and warned, but make de- 
lault, he can have no audita_guerela to avoid this execution, be- 
caule he had a day given in court to ſet aſide the recognizance, and 
* was his folly not to appear when warned. 


Vol. VI. 1 | ; If 


114 | Stire Facias. 
Vern. 143. If there be a ſequeſtration for a perſonal duty againſt the ut. A 
32 63-37: ceſtor where the heir is not bound, and the defendant die, ther, WP 2gair 
3 Lev. 365. is an end of the ſequeſtration; and it cannot be revived again (6) t 
| the heir, becauſe neither the heir nor the lands are bound by ſuch anſw 

decree. But, if the decree was upon a covenant that bound the 


heir, and the defendant died, ſuch decree might be revived by — 

Ia Ver, fubpena ſci. fa. againſt the heir, to ſhew cauſe againſt the decree, 28 
1545. if the decrce be enrolled of record, or if not, by bill of revivor; W 
and when revived againſt the heir and executor, (which is the Bu 


uſual and regular way,) the ſequeſtration alſo will be revived on 
motion, if, upon coming into court, cauſe is not ſhewn why the 
decree ſhould not be revived. 

Carth. 107, Where a judgment is had againſt one who dies before execution, 
a ſci. fa. will not lie againſt his heir and tertenants until a nil i 
returned againſt his executor. 


And. 161. It is laid down as a general rule, that in all cafes where the Upt 
(a) On 2 (a) inheritance or freehold is affected, the tenant of the freehold i and A. 
reverſe an to be made a party. ; | ** 
e ap treaſon it was objeQed, that there orght to be a ſci. fu. to the Lords mediate and immediate judgm 
before the outlawry ſhall be reverſed ; but held not to be ary, the forfeitures in treaſon belonging foer u 
to the king, ard not to them, 4 Mod. 366. yoke 
Salle. 339- Hence it hath become a ſettled point, not to reverſe a fine with. Wil Cefend 
RE g out a/c. fa. returned againſt the tertenants; for the conuſees arc a ſai 
i. but nominal perſons, and the tertenants ought not to be put out ſe, fa. 
Comb. 318. of poſſeſſion without warning to defend themſelves, for they may en 
Dyer, 321. have a releaſe to plead, or ſome other defence to make. no ple: 
_ 12. : loſe, ar 
WN 6p. Ment, $26. | wi 
Carth. 111. $0, upon a writ of error to reverſe a common recovery, it way F lf th 
3 119. ſaid by Holt Ch. J. that though the granting a /ci. fa. in ſuch ca L 283 
. i againſt the tertenants is — „ and not ftrifi juris, yet, plead tl 
pl = age waer gf 7 demand 
of Pem- at it being the conſtant courſe of the court to grant it, he ws 
broke'scaſe. of opinion not to depart from that which had been the uſual WW en lay 
courle of the court, and therefore awarded a /ci. fa. though the = the 
caſe was of a hard nature, and attended with extraordinary cit- «a 10 
cumſtances. | | — ay 
27 H. 6. Regularly, the ſci. fa. is to be awarded to the (5) heir and te- 1 
_— tenants ; and it ſeems to be the better opinion, that the tertena f "> 
Se alone is not tobe charged, and that therefore until the heir be out 
bro. Car. ſummoned, or that it be returned, that there is not any heir to be e fi 
Ta ſummoned, or that the heir hath not any lands to be charged, u : fert 
fa may be the tertenant ought not to be charged, for the heir may have 2 ſvn. x5; 


againſt the releaſe to plead, or other matter to bar the execution; and b + 2 


_ land is rather to be charged than the land of the tertenant, for 


and the heir the heir ſhall not have contribution againſt the tertenant, as thx 
cannot ob- tertenant ſhall have. Alſo, if the heir be within age, the pam 
2 that *- ſhall demur, and the tertenant ſhall have advantage thereof. 
i. fo. oug 
to iſlue aganſt him. Co. Eliz. 896. Sir Chriſtopher Heyden's caſe, 


apainſt t 
perſon ut 
(f) Whethy 
K. Camb. 2 


and his 
int, for 
| as the 
Cc pard 
of, 


Scire Facias. 115 
All che tertenants are to be ſummoned, and therefore in 2 /:5. oa Salk. 40. 

inſt ſome of them they may (a) plead, that there are other ay 
(3) tertenants not named, and pray judgment if they ought to fl 7. 657, 
anſwer quouſque the others are ſummoned. : pl. 11. S. C. 
199. 226. S. C. (2) But, when a tertenant is ſummoned, and he doth not plead, that there are other 


6 Mod, 134. 
tertenants not ſummoned, he ſhall never afterwards have a ſci. fu. or audita guerela to compel the others 


to contribute. Moor 524. —(5) Where plea, that another was jointly fciſed with him, wide Rol. 
Rep. 57 2 Jon. 222, Comb. 185, 


But it hath been doubted, whether ſuch tertenants could plead : Vent. 104. 
other tertenants not warned in another county, which it is now Prynne v. 
held they may; and accordingly it hath been determined, that ter. 
when one tertenant 18 returned ſummoned upon a /ci. fa. he may 
plead that there are other tertenants though in another county, 
and that this is not within the ſtatute 16 C 17 Car. 2. cap. 5. which 
relates to an extent executed, 

Upon a judgment in debt a ſci. fa. iſſued againſt the tertenants, Cro. Jac. 
and A. was returned tenant, who pleaded that FJ. S. was ſeiſed of 2 
20 acres of land, which were the defendant's at the time of the Sir john 
judgment given, and prayed judgment if he ſhould be put to an- C 
ſwer until J. S. was warned. On demurrer, this was held a good 
plea : but it was ſaid that the writ ſhould not abate, but that the 
defendant ſhould not anſwer till the other was warned. And it 
was ſaid by Houghton Juſtice, that there was a diverſity between a 
ſei, fa. to have execution on a judgment in debt, and to have ex- 
ecution on a judgment in a real action; for in the laſt caſe, it is 
no plea, for every tenant ſhall anſwer for himſelf, and one may 
loſe, and the other not ; but in the firſt caſe each ought to be con- 
tributory for his part. | 

lf there be judgment in debt againſt two, and one die, a fi. fa, Lev. 30. 
les againſt the other alone, reciting the death; and he cannot Ran. 26. 
plead that the heir of him that is dead has affets by deſcent, and Fats. —- 
demand judgment if he ought to be charged alone ; for at (c) com- Smart. 
mon law the charge upon a judgment being (d) perſonal, ſurvived ; () 1. E. 3. 
and the ſtatute em. 2. (13 Ed. 1. ff. 1.) that gives the elegit 94> 
does not take away the remedy of the plaintiff at the common law, 29 Aff. pl. 
and therefore the party may take out his execution which way he 3 
pleaſes, for the words of the ſtatute are ſit in elefione, But if he (4) For he" 
Ihould, after the allowance of this writ, and revival of judgment, difference 


v. 


take out an e/egit to charge the land, the party may have remedy ben and a 
by e) ſuggeſtion, or by audita querela. perſonal exes 


cudion, and 
* 2 perſonal execution. will ſurvive, though à res] one will not, vide 3 Co. 14. Yelv. 209. 
Rm. 153. 2 Keb. 3• 331. 4 Mod. 315. 3 Keb. 295. Salk. 319. pl. 3. Holt, x. pl. a. 
cad. 236, Ld. Ra. 244. Comb. 441. 5 Mod. 338. Carth. 404. Show. 402, (e)] For this 
rd F. N. B. 166. 44 E. 3 10. . 


The ſe. fa. may either be (7) general againſt all tertenants, or 2 Salk. 600. 
gainſt the tertenants naming them: but it is (g) ſaid, that if a 3 
perſon undertakes to name them, he muſt be ſure to name them all. g. 2 
% Whether to be ditected to all the executors generally, or to them by their names. 2 Bulf. 23. 


e Camb. 282. 
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delonged to the huſband, though the debt did not, and therefore the ſei. fa. ſhould be maintained fir 


. Comb. 103. that the plaintiff ſhall have judgment againſt them, and the wit 
Skin. 632. dies, the huſband ſhall be liable to this execution. 


| brien v. Ram. 


Stire Factas, 


To a Fi. fa. againſt the heir and tertenants, the ſheriff muft 
pl. 2. return that they are tenants of all the lands in ballivd ſud, and not 
that they are tenants of lands in ballivd ſud. | 


2 Salle. 898. 


6. By and againſt Huſband and Wife, 


— es 


If a woman, executrix to J. S. marries, and the huſband and 
207, 227- wife bring an action of debt upon an obligation in the right of the 
8 wife as executrix to J. S. againſt J. D. and have judgment againſt 
judged; him to recover the debt with damages and coſts, and after the wife 


though ob- dies before execution ſued, the huſband ſhall not have a {i fn 
30 : 3 upon this judgment; for that he, though he was privy to the judy. 
was for the ment, ſhall not have the thing recovered, but it belongs to the ſuc. 


dolls and de ceeding executor or adminiſtrator. 
mages which -_ _ 


the damages; but a ſci. fa. being as well for the debt as damages, it was held not maintainable; 1 
whether he might maintain a ſei. fa. for the damages and coſts, tney would give no opinion. Jon. 248, 
S. C. adjudged, and ſaid, this recovery does not turn it to the proper debt of the huſband, as it weuld, 
if the baron and ſeme recovered the proper debt of the feme, TIO . 


Sid. 237. But, if huſband and wife obtain judgment in debt, and the 
2 Eliz. wife dies, the huſband, without taking out adminiſtration to her, 
3 Mod. 183. may have a ci. fa. for by te judgment it is become a debt to 
2 Leon. 14. him. I - | 


4 Leon. 186. 
Salk. 116. If a woman obtains a judgment in debt and after marries, and 
25 the huſband and wife ſue out a ſci. fa. and thereupon have an award 


Gehm, of execution, though the wife dies, yet the huſband (without tak: 
adjudged. ing out adminiſtration) may have execution upon the judgment, 


8 for the award upon the ſci. fa. attached in the huſband, and fhal 


which it ap. ſurvive, though objected, the award on the ſci. fa. made no alter 
pears the ation, becauſe the execution muſt be on the firſt judgment. 


year expired Hane 1 
before the ſci. fa. taken out, and ſai by Helr, Ch. J. that the debt was attached to him Jointly wit 


His wife: fo that although the award of the execution did not alter the nature of the debt, yet it an 
the property. Carth. 415. Skin. 682. pl. 2. S. C. i 


Carb. zo. If a judgment in debt is obtained againſt a feme ſole, who after 
Salk. 116. wards marries, and then a /ci. fa. is thereupon brought againk 


71055 186. huſband and wife, and after two nihilt returned, judgment is give? 


I. 2. 


Wortley v. 
Rayner, 


Doug, 637. 


On a plea of coverture in an action of debt on a judgment, i 
verdict was found for the defendant, and a writ of Heri facias (uti 
out for the coſts, commanding the ſheriff to levy and pay then 
to the defendant, and her buſband. A rule was granted to ſhes 
cauſe, hy the writ, and proceedings thereon, ſhould not be {et 
aſide for irregularity, it being a maxim, that a perſon, not a pat! 
to the record, cannot be benefited, or charged by the prot 
without a ſcire faciar. The court were clearly of opinion; da 
the proceedings were irregular. And Aſhhun, J. added, che br 
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Scire Facias. 


might have had proceſs in her own name, becauſe, the plaintiff 


having declared againf her as ſole, he was concluded from de- 
nying it.] | 


7. Scire Facias againſt Bail. 


A ſci, fa. is the uſual and proper remedy againſt the bail when 
judgment hath been obt.ined againſt the principal, and no ſatiſ- 
faction made by him. This is founded on a record, to wit, the 
act of the court in admitting the party to bail, and the judgment 
againſt him, But it muſt appear that the party himſelf hath not 
fatisfied the judgment; and hence it hath become a ſettled rule 
that there muſt be (a) a capiat returned againſt the principal before 
the ſci. fa. is to iſſue againſt the bail “. 


117 


Moor, 412. 

Cro. El's. 

597. 

Lev. 225. 

& wide title 

Bail, letter 
D 


). 
(a) That it 
mu't be a- 
warded 
within the 


year, elſe not till a ſci. fa. againſt the principal. 2 Jon. 96. Not neceffary to recite it in the ſci. fa. 


Cro. Jac. 97. 


If there is judgment againſt A. to account, and manucaptors 
found by him to appear before auditors aſſigned, no ſci. fa. lies 
againſt the manucaptors or bail without a certificate from the au- 
ditors to the court, that he hath not conformed; for the auditors 
are judges of the cauſe, and may excuſe the non- appearance, 
and may appoint a ſhorter or longer day for the party to appear, 
as they think fit. | 

In a ſci. fa. againſt bail, they cannot plead, that the principal 
died before the /ci. fa. iſſued (5), but they may plead, that the 
principal died (c) before the return of the capias againſt him: ſo, 
they may plead, that the principal died before any judgment 
againſt him, becauſe they cannot have a writ of error to reverſe 
that judgment. 

Stil. 324. 2 Mod. 28. 308. 
the bail, Roll. Abr. 436. [Glyn v. Yates, 1 Str. 511. 8 Mod: 31. S. C. 
717. 2 Ld. Raym. 1452. S. C. Filewgod v. Popplewell, 2 Wilf. 67. S. P.] 


If the principal ſurrenders himſelf, or the bail render him up, 
this will diſcharge the bail, and may be pleaded to the ci. fa. but 
ſuch ſurrender or render are not ſuſhicient, unleſs the plaintiff or 
his attorney have notice of it. And this is requixed, that the 
plaintiff may, if he pleaſes, charge him in execution; alſo, that 
he may not be at any further trouble or charge in proceeding 
againſt the bail, 

In a ſci. fa. by the executor of the plaintiff, upon a judgment 
againlt the principal, the defendant pleaded that the teſtator ſued 
execution by /ci. fa. againſt the bail, and had judgment and ex- 
ecution awarded againſt them: it was held no plea, becauſe not 
ſhewed the plaintiff was ſatisfied by the execution againſt the bail 
for otherwiſe, without ſatisfaction, he may always > 409 the bail. 

f one be bail for A. B. C. and D. and before the return of the 
ſecond ſci. fa. the plaintiff take A. in execution, yet the bail are 


dot diſcharged as to the other three, for they undertook to bring 
in all four. | 


I 3 CLScire 


* And the courſe is, to get the ſheriff to return non e inventus on the a. ſas 


Stil. 105. 


Cro. Jac. 
163. 

Hutt. 47. 
(6) Cre. Jace 


Winch. 61s 


(c) Bur, if he dies after the return of the capias, this will not excuſe 
Barry v. Barry, 2 Str. 


Moor, 888. 
Leon. 58. 
2 Bull. 260. 


Cro. Jac, 
$45 
Freeman v. 
Freeman. 


1 Lev. 195. 
Vent. 315. 
2 Mod. 312. 
2 Jon. 75. 


Altry V. Balard. 


118 


Scire Facies. 


and filed before the gte of the ſcire facias, ſuch return may be filed 


Barlow v. LSæire facias againſt bail in error, on a judgment for damages, 4 
—_— g. muſt be to ſhew cauſe, why plaintiff ſhould not have execution of 5. 
the debt aforeſaid (the ſpecifick ſum in the recognizance) nat of 1 
the damages. | BY 
Simmonds If a "Io ad ſatisfetiendum againſt the principal is left with the 4005 
e ſheriff before the allowance of a writ of error, and appears after. — 
269. wards to be returned non eff inventus, it {hall be preſumed to be ; 
returned after the writ of error ſpent, and it is ſufficient to found 
a ſcire facias againſt the bail. . D) 
2 Mod. C. If the ire faciar againſt the principal after judgment has only h 
* four days between the teſfe and return, and a ſcire facias is brought AP 
againſt the bail, proceedings ſhall be ſtayed, upon motion by the 
bail. | T | 
Myer v. Where after error brought by the principal, a ſcire facias was ſued | w. 
2 out againſt the bai}, the court ordered the proceedings to be ſtop. k ſbi 
e ped, on the bail conſenting, if the judgment were affirmed, to ſur. ſullic 
render the principal, or give judgment on the ſci. fa. 
Capron v. Where the writ of error by the principal was allowed before Al 
e the time was expired within which the bail had indulgence to ſur. able, 
ure 34% render the principal, though notice of ſuch allowance was not hereu 
given to the plaintiff's attorney until after the expiration of that 605 b 
time; the court of B. R. gave the bail the ſame terms as are uſual 
where they apply within the time indulged to them for ſurrender, 
ing the principal. If 
| Everett v. On the return of the ſecond ſeire facias againſt bail, a four day recite 
voy rule was given, and on the fourth day the principal brought error, the x 
Jura al whereupon it was moved to ſtay proceedings againſt the bail Els. 
v. Jelly, pending the writ of error; and the above caſe of Myer v. Arthur, gie v 
ay" Al. and Church v. Throgmorten in the Houſe of Lords, were cited; in that 1 
ridgey, Which laſt caſe, the Houſe threatened to commit the attorney for amen 
Snowden, proceeding againſt the bail pending error in parliament. As to ifter ve 
8 the firſt caſe, the court ſaid, it differed, for there, the bail came n. V 
not move till in time, while they might ſurrender the principal; which they __ 
both / i. ſa cannot da here, after the return of the ſecond ſcire factas, at which Bu 
Aug abe rates time no writ of error was brought. And as to the caſe in the "Ani 
up-n them, Houſe of Lords, it was there agreed, that the court below could T 
8 not reſtrain them; but the Lords ſaid they expected more reſpecl. 5 
came ton We can make no rule. was g 
late. | i were 
Cole v. The ſecond ſcire facias was returnable the firſt day of the term, revive 
2 and a weck within term the bail moved to ſtay the proceedings on poſe, 
the common terms of giving judgment in the ſcire facias, and tak- writ, 
l ing four days to ſurrender after affirmance in the principal cauſe. falſify 
: But the court held they came too late, after their time to ſurrender plead; 
|: was gone, and would not revive it again; all they would do was might 
f | 8 1 8 
3 to ſtay the ſuing out of execution until after affirmance. moth. 
# Hont v. It is immaterial whether the ca. /a, be actually returned, or ſuch this q 
5 ped return actually filed, before the iſſuing of the ſcire facias againſt 80, 
. 1,66 the bait; for if the bail ſhould plead that no cd. /a. was returned Wl de pl 
X 
| 


— — 


at any time before putting in a, replication to the plea. 
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Scire Facias, 119 

If the firſt /cire faciar bears zefle the ſame day with the ca. /a., Wies v. 
and the bail have rendered the principal after judgment, both Profits 

writs of /cire facias will be quaſhed. 2 95. 
The court have refuſed to ſet aſide a judgment actually ſigned Fiker v. 

againſt the bail, becauſe error was pending by the principal. J 1 


Humphreys v, Daniel, Barnes, 202, S8. P. But Taſwell v. Stone, 4 Burr. 2454+ and Benwell v. 
Black, 3 Term Rep. 636. contra. 


(D) The Form of the Writ and Proceedings, and 
how far it muſt purſue the Nature of the original 
Action. W Frofs Whew 


[ is ſaid that a . Fa. being a judicial writ, ſhall not abate for Lucas, 250. 
want of (a) form; and that therefore where the words (b) (a) Seiri fa- 


| ſbi viderit expedire were left out in a ci. fa. yet the writ was held 7 fe 


facias held 


ſulficien t. naught, Sid. 406. (5) 3 Keb. 190. cont. 2 Lutw. 1 281. 


Alſo it hath been agreed, that wherever an original was amend- 6 Mod. 263. 
able, there, a ſci. fa. would be ſo too, and that a diſcontinuance * 
herein by the demiſe of the king is aided by the ſtatute 1 Ann. I That 5, 
cap. 8, | _ — ; 

is an original writ, as, where it is to repeal letters patent. 1 Str, 43-] 

If the bail ſues an audita querela, and a ſci. fa, thereupon, which Roll. Abr. 
recites the audita querela and the capias againſt the principal, and 199+ 797+ 
the return thereupon, which capias was awarded tempore reginæ wootrch. 
Ela. and the ſci. fa. is recited to be per breue domine regine An- (e) By the 
glie viceeomiti naſtro de S. direct. which is to the ſheriff of the king 7 — | 
that now is, this is error by the common law, but is (c) now no judgment 


amendable. to be laid 


F A or reyerſed 
after verdict for want of form in any judicial writ ; for which wide Cro. Jac. 89. 162. 372. 2 Sid. 7. 


12. Vent. 10 f. { That a ſcire facios is not amendable, but the proper way is for the plaintiff to 
move to quaſh it. See Hillier v. Froit, 1 Str. 401. Grey v. Jefferion, 2 Str. 116g] 


Put, where in ejectment, there was judgment for two meſ- 6 Mod. 26;. 
ſuages, and after a year a fci. fa. upon it recited a judgment of 319 Wü. 
one meſſuage only; and uu tiel record being pleaded, it was moved Halina. 
to amend it, it was denied; for the court held, that the writ N 
was good, for aught appeared on the face of it, and that if there 
were a judgment for one mefſuage, this would be a good writ to 
revive it; fo being good in itſelf, though not appoſite to this pur- 
poſe, to amend would be to make a new writ, or to alter a good 
writ, and fit it to another purpoſe ; and to amend this writ would 
fallify the defendant's plea, which was good at the time when 
pleaded. But, if the fault had appeared in the very writ, it 
might be amended. And for his expedition the plaintiff took 
another writ, which the court held he might do without getting 
this quaſhed; for if this writ abates, then it is not the ſame cauſe. 

80, in a ſes, ſa. on a judgment, where by miſtake in the ſci. fa. Salk. 52. 


Vavaſor 


tie plaintifl's name was put for the defendant's, Sir Rhadulphus br 17." 
r i for . Balle. 
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_  ' Seire ſacias.” | 
for Jacobus; it was moved to. amend. it, being the fault of 
clerk, but denied per cur. for the writ does not appear to us to be 
wrong, and there may be ſuch a judgment for aught we knoy, 

Latch, 11. It is ſaid that a ci. Fa. is in nature of a bill in Chancery, and 

that the ſame certainty is not required therein as by the common 

Hill. 15& In a ſci. fa. upon a judgment in the upper bench before Olive 

Al Lord Protector of the Commonwealth of England, Scotland and 

Dualy v. Ireland, and the dominions thereunto, belonging, Oc. the /ci, fa, 

Lord Byron. was coram Olivero domino nuper protectare only; nul tiel record was 

18 '73: pleaded; and if this was a variance between the ſci. fa. and the 

$. C. record, was the queſtion. © Twiſter held it variant, in that there 
might have been another judgment coram domino protectore only; 
and ſaid, the act for confirmation of judicial proceedings confirms 
them, and makes them records ouly under that ſtile, But the 
other judges held, that this was no material variance; and that 
in a ſci. fa. it was not neceſſary to ſet forth the ſtile of the king 
at large. | , 

pInft. 470. By the ſtatute Wein. 2. 13 Ed. 1. flat. 1. cap. 45. there ſhall 

de no eſſoin nor protection in a /ci. fa. but aid, age and receit ſhall 
be granted; for the words /clemnitates curiæ are to be underſtood 
the ſolemn judicial proceedings of the court, but extend not to 
the right of the party to have his age, or to be received, or to haye 
aid of another, 

Moerſoot v. [In a ſci. fa. on a judgment recovered by an executor, it is not 

Chivers, neceſſary to ſtate the death of the teſtator.] 


02 e 


6 Mod. 68, © A ſci. fa. to revive a judgment againſt an executor, mentioned 
cron v. firſt a day of appearance coram nobis ubicungue, but after gave a day 
to the party to appear ad pred. diem apud Weſtm. and it was moved 
to amend it; but the court ſaid, that it being in the writ they 
could not do it of grace or favour,. but would give day to ſhey 
cauſe why it ſhould not be amended ex merito juftitie ; but the 
plaintiff for his expedition moved to quaſh it. 5 
Manning v. [After a writ of error brought on a judgment in C. B. there 
Bois, was a /cire facias teſted 28 November, returnable die Veneris proxim 
here it PI oftab. Sancti Hilarii ubicungue tunc fuerimus in Anglia, to ſhew 
was otjeted Cauſe guare executionem non haberet, to which the defendant de- 
þ mac murred. It was held, that ſuch writs of /cire factas were made 
grounded Teturnable ſometimes at a day certain, and ſometimes on common 
upen ajudz- days; but that this writ returnable on à day certain ubicungue, &c. 
ment no was bad, for it ought to be returnable on a common day, if it be 
is an origi- £0ram nobis ubicungue, & c. 50 805 
al, that it ought to have been returnable ubicurque,whereas it was returnable on a day certain, Holt, C.]. 
ſaid, it is good one way or the other. Welt v. Sutton, 2 Ld, Raym. 853-44. 


Rex v. Hare A. ſcire facias returnable ubicunque tunc fuerit generally, is good, 

* — without Aang it to England. But, if made returnable ubicungut 
kf tune fuerit in magnd Britannid, it is bad] 8 

van ai. H two nibils are returned on a ſcire facias, this amounts to1 
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Scire Fatias. 121 


There muſt be two nihilr or a ſcire feci returned upon a ſci. fa. Nele. 38. 
for two nibilt amount to a ment. 8 Skin: 635 
teuere it is ſaid to be the conſtant practice of B. R. to ſue both the ſcire facias's at once, in regard 
that there ought to be a full time between the date of the ſecond ſcire facias, and the return of it. But 
by a rule of court EB. 5 G. 2. every ſcire facias, of which notice ſhall be given to the defendant or de- 
f:ndants named in ſuch writ, ſhall be delivered to the ſheriff to whom directed, or left at his office four 
duns before the return of ſuch writ excluſive of the day on which ſuch writ is returnable. ——By the 
lame rule every firſt writ of ſcire facias on which a nicbil ſhall be returned, ſhall be delivered to the ſheriff, 
or left in his office ſome time before the return of ſuch writ. -— Alfo, every writ of alias ſ-ire facias ſhall 
de delivered to the ſheriff, or left in his office four days excluſive before the return of ſuch writ. Vide 
Harriſon's Practice of K. B. 258, Sc.“ But note, this rule extends only to a ſcir: facias againſt 
hail; a ſcire facias in error needs not lie in the office four days before the return of it, Millar v. Verra- 
way, 3 Burr. 1723. Groſs v. Naſh, 4 Burr. 2439. But, where it is againſt bail, it muſt lie the laſt 
feur days before the return, Forty v. Hermer, 4 Term Rep. 583. In the cale of Obrian v. Frazier, 
1 Str. 644. it is ſaid, that if the ſcire-facias lies four days in the office, that is all which is required: 
that the ſummons may be made at any time before the court is up on the day of the return. And ſo is 
Hunt v. Coxe, 3 Burr. 1360. Byt in Poole v. Willis, E. 16G. 3. 2 Term Rep. 5 «<8. n. proceed- 
ings in a ſcire facias againſt bail were ſet aſi de, becauſe the ſheriff had ſummoned the party on the return 
day after the riſing of the court; and in Webb v. Harvey, 2 Term Rep. 757. they were ſet aſide on 
the authority of that caſe, becauſe the bail were ſummoned only an hour before the court rule on the 
return days ] . 


It hath been adjudged, that in a ti. fa. it is ſufficient that Carth. 468. 
there be (a) 15 days incluſive between the teſte of the writ of the 3 599˙ 
firſt (ci. fa. and the return of the ſecond. ** 


2 Jon. 228. Cro. Fliz- 738. (a) Where there were but 14 days between the teſte and return of the 
{c, fa., the court held it aided by the ſtatute 17 Car. 2. c. 8. Lutw. 26, 


But, where two ſci. fa. were taken out with the ſame teſte, but 6 Mod. 86. 
different returns, the one returnable in Quinden. Hill., and another Fe | 
Craſtin. Pur., though there were different returns and at conve- 0 
nient diſtances, yet becauſe they were actually taken out at one 
time, it was adjudged wrong; for thus the party would loſe the 
benefit of two cz. fa. which the law gives him.. 

[If there be fifteen days between the teſte of the firſt and the Eliot v. 
return of the ſecond ſcire facias againſt bail, it is ſufficient, with- * 
= 2 regard to the number of days between the teſte and return . 
01 each, | is 1 FW Bb HE» 

But, where there is only one ſcire faciat, the ſheriff returning Bell v. 
feire fect, and the proceedings are by bill, four days excluſive be- Iva. 


- T 
tween the teſte and return are ſufficient.) 5 


It is a general rule, that the ci. fa. muſt purſue the firſt action; Cro. Jac. 
and therefore where an action of debt was brought in Cumberland, 331. 
and judgment had by confeſſion, and a /cz. fa. brought thereon —— 
againſt the executor in Middleſex, this was held to be erroneous, Wharton v. 
though the confeſſion was at Weſtminſter, and that the ſci. fa. dn ee 
ought to have been brought in Cumberland. | NY 
On a recognizance taken in B. R. the ſci. fa. muſt be brought 2 Salk. 600. 
in Middleſex, ſor the recognizances there are not obligatory b the l. 10. 
caption, but by their being entered of record in the court. So it 
n A ee 4 NN | 
But on a recognizance in C. B., the /ci. fa. may be laid in the 2 Salk. 600. 
county where the caption was, or in Middleſex, where it is filed; 80 of OO 
for it is a record by the caption, and becomes immediately obliga- — 
tory, and therefore may be brought there; and it is alſo filed at Stil. 9. 


V:fiminfer in C. B., and there remains of record. 3 
: . 93s 
{In 


* 


122 | 2 Scire Facias. 


Follett v. [In C. B., where the caption is in another county, and enrolled 
Trill, in Middleſex, the 3 may be in either county; but, where 
Pickering v. the caption is in Middleſex, the ſcire faciat muſt be there.] 
Thompſon, Id. 20. | + 8 n 
Cro. Car. Alfo, though regularly the firſt ci. fa, upon a recognizance to 
313. have execution, ought to be in the county where it was acknow. 
| ledged 3 yet, if it be returned that he hath no lands there, that 
no heir can be found, or that the party is dead, a Yeftatum ſci. fa, 
may iſſue to any other county where the party ſurmiſeth that there 


are lands, | 
2 L ute. It hath been reſolved, that a ſci. fa. on a recognizance of hail 
_ „ taken by commiſſioners in the county of York, may be brought in 
| Winfors, Midalgſe or York, at the election of the party. 
Bond v. [A ſcire facias ſued out on a bail-piece remaining in Middle 


Ia, muſt be ſued out in Middleſex, though the original cauſe of action 
Put. 409. were in London, * * l 
Term Rep. A ſcire _ to revive a judgment in this caſe, is a continuance 
%. , Of the firſt ſuit. Hence, whatever engagements would be binding 
Heſlop, on the principal, will be ſo on his repreſentatives. So, the proceed. 
6TemRep. ings on a ſcire faciat againſt the bail, ſhall be in the ſame court 
— with thoſe againſt the principal, and if the latter be carried back by 
Brown, procedendo to an inferior court, a ſcire facias afterwards removed 
6TermRep. thereout againſt the bail ſhall be likewiſe remanded. S0, the coſts 
853. of a ſcire facias after bankruptcy to revive a judgment recovered be- 
fore the bankruptcy, relate back to the original judgment, and are 
recoverable under the commiſſion. HIRE. 


Guillamy. Where a ſcire facias is brought in B. R. upon a Judgment 
a> go in an inferior court, it muſt appear by the writ itſelf how 


1 Ld. Raym. the judgment came into B. R., whether by certiorari, or by 
216. S. C. writ of error, becauſe the execution is different: for if it came 
by certiorari, the ſcire facias muſt ſet forth the limits of the 
inferior juriſdiction, and pray execution within thoſe limits, and 
alſo that the judgment came in by certiorari, But, if it came in 
writ of error, that muſt be ſhewn likewiſe in the /cire facias itſelt, 
and it mult pray execution generally. 
Eden v. It was moved to quaſh a /cire facias guare executionem non, &c., 
Wills, xd. ſued by the defendant in error to make the plaintiff aſſign his 
Ray 141- errors, becauſe the original ſuit in C. B. was by bill of privilege, 
and the ſcire facias ought therefore to be returnable on a day cer. 
tain, but this was made returnable upon a common return. And 
of that opinion was the court, becauſe the ſcire facias ought to be 
made returnable according to the nature of the original ſuit be- 
low in C. B. And Trin. 11 Ann. between Vavaſor and Parier 
it was adjudged ſo by the court of B. R. in the very ſame caſe. 
; And the writ of error was quaſhed. MN 
Mars v. Where an executor pleads plen# adminiſtravit, and the plaintiff 
Jan, does not take iſſue upon it, but takes a judgment of affets, quands 
Rep. ts acciderint, the ſcire facias on that judgment muſt on pe exe- 
* cution of ſuch aſſets as have come to the executor's hands fince 
the former judgment; if it pray execution of aſſets 5 


Scire- Facias. | 124 

:hont confining it to that time, it cannot be ſupported, becauſe 
_ not purſye the terms of the 3 which it is 
founded, A ST OY 

Upon the ſame principle, a {ire facias on a judgment againſt a Gill v. 

on who has been twice a bankrupt, under the ſtat. 5 G. 2. _— 

c. 30.4 9. which ſays © the future eſtate and effects of ſuch per- OY 
& {on ſhall be liable to his creditors, wnle/5 the eſtate ſhall produce 7 
« ſufficient to pay 155. in the pound,” &, is bad, if it do not 
aver, that the bankrupt's eſtate is ſufficient to produce 157. in 


e pound. i 
If the defendant dies after a writ of inquiry executed, and be- Golat- 
fore the return, and the ſcire facias is, to ſhew cauſe why a new gor: 
writ of inquiry ſhould not be awarded, it ſhall be quaſhed; for it ; Will. 244. 
ſhould be, to ſhew cauſe why the damages aſſeſſed ſhould not be 
recovered.] } | . 
If there be a judgment in debt againſt A. and B., one ſci. fa. will = Salk. 398. 
not lie thereon againſt the heir of B., and another againſt A., for B , 
the ſci. fa. ought to purſue the judgment, and that bein joint, ſo SC re, 
ought the hci. fa, to be, for otherwiſe there would be ſeveral in- Skin. 82, 


dependent ſuits, pl. 24. 


(E) Pleadings to a Sci. Fa. 


A Sci. fa,, whether conſidered as an original or judicial writ, is Lit. ſedt. 
an action, and ſuch as the defendant may (a) plead to; and 56s. 

therefore it is held, that a releaſe of all actions, or all executions, Ty 

1s a good bar to a ſci. fa. So, in a ſci. fa. on a fine, a releaſe of may pleadin 


all actions is a good plea in bar. dar or abate= 
, . ment to A 
ii, fa. as well as to other actions. The plea in bar is always concluded by an executio non, as in other 


caſes by an afio non. 10 Mod. 112. Yelv, 218. But the ſeire facias being an action, the conclu- 
= by an 570 non, though fomewhat Informal, will yet not vitiate the plea, Grey v. Jones, 
2 Will, 251. 


But the defendant cannot regularly to a /ci. fa. to have execu- Cro. Eliz. 
tion of a judgment, plead that which might have been pleaded to 283. 
the original action; as, where A., as adminiſtrator to J. S., by prank 
virtue of adminiſtration granted to him by the Archbiſhop of Can- [So, Tat 
blur, brought debt againſt B. and had judgment to recover, and g Edwards, 
after the year brought a ſci. fa. on the judgment; the defendant — 
pleaded that the inteſtate died in London, and had not bona nota- ton, 2 Str. 
lila in divers dioceſes, and that after the judgment the Biſhop of 732. Skel- 
Londen committed adminiſtration to the wife; upon demurrer it 3 
was held, that this was a matter he could have pleaded before, and 238. 


that it was annulling the record, which is not ſufferable. Amt. 
Richardſon, 


2 Str. 1175. Ramſden Vs Jackſon, I Atk. 292. | Erving Vs Peters, 3 Term Rep. 635.1 


So, where in a ſci. fa. on a judgment the defendant pleaded Rowe v. 
the ſtatute of uſury, it was held no plea, becauſe he ſhould have Þ*!laſeys, 
pleaded it the origi acti 1 Sid. 182. 
| to the original action. Iso, Mid- 
Ceton v. Hill, Cro, Eliz. 588. Buſh v. Gower, Ca. temp. Hardw, 233. 2 Str. 1043. S. C. Cooke 


5 Fa 727. From the two laſt caſes, it ſeems, the court will try to relieve againſt the uſury 
| 4 4 
DO, 


. 


.- Aciro. Fatias. 
l 2. So, if a /c;. fa. be brought on a judgment in aſſiſe for the office 


5. 4 — of marſhal, the defendant cannot plead, that the plaintiff Was an 

Weſt v. alien enemy, for this was pleadable to the aſſiſe; and as he ad. 

Sutton. mitted the plaintiff able to have judgment, he cannot now diſable 
him from having execution. | 


Selk. 660. But a diverſity is held between a ſci. fa, upon a judgment in 


un Mod. debt and in ejectment, and that in the laſt, a ſtranger. may contro 


499: vert the original title, but thoſe that claim under the judgment are 
eſtopped and bound by it. | Lol | 
Dyer,z77.z, In a writ of annuity for an annuity granted to a ſeneſchal for 
holding courts, there was judgment for the annuitant, who brought 
a ſci. fa. for arrearages incurred after the judgment; to which the 
— defendant pleaded, that the ſeneſchal, though often requeſted, re- 
93 fuſed to hold any court, and this was held a good plea. 
Goldſ. 10. The ſheriff levied the debt on the defendant's goods, but 


Foe v. Bol - "x oak | 
33 did not return the writ; whereupon the plaintiff brought a 


Execution, ct» fa. againſt the defendant to ſhew cauſe why he ſhould not 


have execution on the ſame judgment ; to which the defendant 
; pleaded, that the ſheriff had levied the debt on his goods, Cr, 
and this was held a good plea. | 
zLev. 119. But, where to a /c. fa. on a judgment the defendant pleaded, 
3 that the ſheriff had levied part upon a fl. fa., and that after it wa 
5 agreed between the plaintiff and defendant, that the defendant 
ſhould pay the under-ſheriff 10/7. in full ſatisfaction for the reſidue, 
and that he paid it accordingly; on demurrer, the plea was held 
inſufficient, payment being no plea in debt upon a bill obligatory; 
a forttori, not in debt upon a judgment of record. 
But now by the 4 & 5 Arn. cap. 16. 5 12. it is enacted, & That 
« where an action of debt ſhall be brought upon any ſingle bill 
or where debt or ci. fu. ſhall be brought on any judgment, it 
the defendant hath paid the money, ſuch payment may be 
; c pleaded in bar.“ | 
2 Roll. Rep. It ſeems agreed, that a general non-tenure is not a good pleato 
I ng. © ot fa. upon a judgment in a perſonal action, becauſe it fa 
72. ſifies the ſheriff's return; but that in a ſci. fa, to have execution 
6 Mod. 34. of a judgment in a real action, one may plead non-tenure againk 
21. Ram the return of the ſheriff, becauſe of the high regard the law hast 
»Raym 
$54. the freehold. | 
alk. 40. pl. 9. 2 Salk. 679. pl. 7. 


Owen, 134. But a ſpecial non-tenure may be pleaded to a ci. fa. upon: 
3 Lev. 295. judgment in a perſonal action; as to a /c:. fu. on a judgment fot 
; debt or damages againſt tenant for years, he may plead that be 
has only a term for years. ; 
2 Roll. Rep. If one joint-tenant is returned, he may plead that another b 
* ve tenant of a moiety. | : 
Fra-. N 
Menderſon [If to a ſcire facias againſt bail they plead, that the principal 
ve ba ways died before the return of any ca. /a., a replication ſtating a parti: 
— 9 oh cular ca. /a., and that the plaintiff was alive at the return of that 


Filewood v. ca. ſe, muſt conclude with an averment; for the ca. /a. in tit 
Popplewell, replication 
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lication is new matter; and by the rules of pleading, when- 2 WII 65. 
over new matter is introduced, the other party muſt have an op- handler v. 


ity of anſwering it Roberts, . 
portunity f 7 4 8 5 8 19 fas 1 a : Doug. 58. 
judgment on a ſcire faciat cannot give damages for delay of exe- Heoriques v. 
cution; but if it does, it may be reverſed for that, and affirmed Puch Welt 


rehduo., But, when the jury found that plaintiff was damni- 1 


fied, and put to coſts to 6d., it was holden to be well enough ; for it 307. 2Ld. 


% 


is only meant as a foundation for the coſts de increments. Da- Rym-1532- 


ſt Knox v. 
mages may mean COIs. Coſtello, 3 Burr. 1789. 


As no damages are recoverable in a ſuit upon a ſcire facias, fo 
no coſts were recoverable therein previoully to the ſtatute of 8 &' 
9 V. 3. c. 11, the third ſection of which enacts, “ That in all 
« ſuits upon any writ or writs of ſcire faciat, the plaintiff, obtain- 
« ing judgment, or any award of execution, after plea pleatled, 
« of demurrer joined therein, ſhall likewiſe recover his coſts of 
« ſuit; and if the plaintiff ſhall become nonſuit or ſuffer a diſcon- 
« tinuance, or a verdict ſhall paſs againſt him, the defendant ſhall 
« recover his coſts, and have execution for the ſame by capias ad 
« ſaligfaciendum, fieri facias, or elegit.” 

It has been adjudged, that this action does not extend to exe- Bellew v. 
cutors or adminiſtrators; therefore, if the plaintiff or defendant Amer, 
in this action, ſue or be ſued in that capacity, he is not liable to 1 ps 
colts. | | Harmer, 1 Lill. Pr. Reg. 475» 8. 2 


Neither are any coſts payable, where a writ of /cire facias is Huer v. 
quaſhed before plea pleaded, or abated by plea. As, where, upon a os 
motion by the plaintiff to quaſh his own ſcire facias, the defendant C. "i <A 
inſiſted upon coſts, alleging, that he had entered an appearance, Pr. Reg. 
and thereby incurred expence; it was determined, that coſts were $76. SG 
never due in proceedings on a ſcire-facias, until a declaration was Broadgeld, 
delivered, and the defendant had pleaded. Ca, Pr. C. P. 209. Pr. Reg. 378. 


So, the plaintiff moved for leave to quaſh a writ of ſcire facias, Pocklington 
the defendant having pleaded thereto in abatement, which was Peck, 
granted without coſts, And by the court It is the ſame in a ate 
Jare facias, as in an action, where you plead in abatement, and 
the plaintiff's writ is abated, he pays no coſts. But, they added, 
that, if there had been no plea in abatement, and the party had 
moyed to quaſh his own writ, they would have made him pay coſts.] 


4 ceſs got the better of theſe reſolutions on theſe grounds; I/, That 


s \ „ 
* 
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A) The Nature and firſt Introduction of ſuch 
Proceſs. 


(B) In what Caſes to be awarded: And herein, 


1. Againſt what Perſons. 

+ To what Places. | 

3- What Eſtate or Intereſt ſhall be liable to a Sequeſtration, ang 
from what Time. : 


(0) Of the Power and Duty of the Sequeſtrators, 
(D) Sequeſtration, when determined. 


(A) The Nature and firſt Introduction of ſuch 
| | + Proceſs, 


ueſtration out of chancery is grounded on the return of 
: — (a) ſerjeant at arms, ET is certified that the de- 
arms after ſendant hath ſecreted himſelf; and therefore this proceſs iſſues 
the return of and gives authority and power to the ſequeſtrators (who are per- 
_—_—_ ſons of the plaintiff's own naming) to enter upon and ſeize his 
Fellen be- the defendant's, real and perſonal eſtate. 


fore a ſequeſtration can iſſue; and the reaſon hereof is, that the court will not iſſue proceſs upon the bury, 2 
whole lands and goods of the defendant, till one of its own officers fee that the defendant do dl. 
appear. Gilb. Hut. Ch. 77. Vide Preced. Chan. 549, &c. ; 


Gilb. Hit, It appears, that there were great ſtruggles between the con- 
N mon law courts and courts of equity before this proceſs came to 
651. be eſtabliſned. The former held, that a court of conſcience could 
Brograve v. only give remedy in perſonam, and not in rem (b); that * 

tors were treſpaſſers, againſt whom an action lay; and in the cal 
of (c) Colſfon v. Gardener the Chancellour cites a caſe, where they 
But 2 Mod. ruled, that if a man killed a ſequeſtrator in the execution of ſuch 
che Chan- Proceſs, it was no murder. 


cellour having iſſued ſuch ſequeſtration, it will be as binding as any other proceſs according to the ria 


of the common law. (c) 2 Chan. Ca. 44. prant a 


admitted 
gtantabl. 
Were m: 
Lord 14 
dents th; 
was the | 


Fhere th 


ond. Hiſt. But theſe were ſuch bloody and deſperate reſolutions, and {8 
= — much againſt common juſtice and honeſty, which requires that the 
62, decrees of this court, which preſerve men from deceit, ſhould not 


2 Chan, Ca. be rendered illuſory, that they could not long ſtand 3 but this pro- 


the extraordinary juriſdiction might puniſh contempts by the * 
13 


uch 


Sequeſtration. 


of eftate as well as impriſonment of the perſon, becauſe that li- 
berty being a greater benefit than property, if they had a power 
to commit the perſon, they might take from him his eſtate, till he 
had anſwered his contempts. zy, To ſay that a court ſhould 
have power to decree about things, and yet ſhould have no juriſ- 
dition in rem, is a perfect ſoleciſm in the conſtitution of the 

It has been ſaid, that the firſt inſtance of a ſequeſtration after a Chan, Ca. 
decree was Sir Thomas Read's caſe in Lord Coventry's time, and 8 I 
that it was afterwards awarded in chancery in the caſe of Hyde v. 4. 
Petit, 1666, and affirmed in parliament, and by the court of ex- 
chequer, Gnavus v. Fountaine, 1687, and fince, without ſcruple. 

The doubt formerly was, that lands were not liable to execution 
before the ſtatute Weſtm. 2. 13 Ed. 1. fl. 1. cap. 18. 

In Yernor's Reports it is ſaid, that ſequeſtrations were firſt in - Vern. 321. 
troduced in Lord Bacor's time, and then but ſparingly uſed in pro- 
ceſs, and after a decree to ſequeſter the thing in demand only. 

[It is now, however, become the common proceſs in courts of 1 Foul. 
equity, and may be ſaid to be two-fold, that is, it iſſues either as — he: 
meſne proceſs on the defendant's default in not appearing, or not 
anſwering, after the whole proceſs of contempt hath ſpent againſt I 
him z or, it iſſues as a judicial proceſs in purſuance of a decree, 
and to enforce the performance of it; and it is the execution and 
life of a court of equity; and as it is the fruit of a long fuit, it P. Was. 
is to be favoured, and in this caſe it is ſaid to be analogous to an 
execution at common law. of a 

The order for the ſequeſtration after a decree is, in the firſt 3 Br. Ch. 
inſtance, only nf, Rep. 373. 

A ſequeſtration ſhall not be granted upon petition (a), nor with» (a) Rules 
out oath (5). and Orders 

of Chancery, 
13. (5) Harris Ch. Pr. 261. but gu. the reference, In the caſe of Eyre v. Counteſs of Shafteſ- 
bury, 2 P. Wms. 110. a ſequeſtration was ordered by Lord Macclesfield againſt the Counteſſes of 
Shaftebury and Gainſborough, for a contempt in marrying an infant, who was under the protection of 
the court. But, upon this matter being brought before the Lords Corzmiſſioners, after the removal of 
Lord Macclesfield, it was obſerved by Lord Commiſſioner Gilbert, that this contempt was not ſworn upon 
the Lady Gainſborough ; whereas an order for ſequeſtration in the caſe of a peer, or a commitmeat in the 
Gle of a common perſon, is a judicial act of the court, and therefore muſt be founded upon a proper affi. 
init, as he apprehended. The order is the judgment of the court, the ſequeſtration or commitment is 
but the execution of ĩt. The judgment therefore is to be founded upon truth, and not upon a conjecture 
only. For, if ſhe be examined upon interrogatories, this will not make good the determination of the 


127 


court by a matter ex poſt fafta, Gilb. Eq. Rep. 178. 


Upon affidavit of oppoſition to ſequeſtrators, the court of ex- Granfade 


chequer will iſſue a writ of aſſiſtance. v. Baker, * 
; Bunb. 168. 


It was once a queſtion, whether the court of exchequer could Guarers v. 
pant a ſequeſtration after a decree for a perſonal duty? It was Fountain, 
admitted, that in proceſs for appearance a ſequeſtration was always * — 
gantable by that court, but for a perſonal duty after a decree there 

vere many inſtances in my Lord C. B. Hale's time, and in the 

Lord Montague's time, where it had been denied, and the prece- 
dents that had been produced for it, were moſt of them where it 
vas the ſuit of the king; and it was admitted on all hands, that 


gre che king was plaintiff it might be granted. But by the _ 


j 

3 

14 

ot 
4 
al. 

1 
61 
bis 

14 
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a, 


of Jenner, Heath, and Powell, Barons, it ought to be granted; for 
they thought, that if it might be granted in meſne proceſs, where 
it did not appear whether there was any duty or not, 2. fertipri, 
after a dectee where the duty was adjudged and aſcertained. And 
it being always the practice of the Chancery, it ought much more 
in this court, where the plaintiff was ſuppoſed to be a debtor 
to the king. And they thought, that the juriſdiction of the court 
of equity would be to little purpoſe, if the court had not ſufficient 
authority to ſee their decrees executed. — The Lord Chief Baron 
doubted, becauſe the Lord Chief Baron Hale could never he 

evailed with to grant it, nor the Lord Montague, to whoſe learn 
ing, he ſaid, he muſt greatly ſubſcribe. — But by the opinion of the 
other three it was granted. ] 


(B) In what Caſes to be awarded: And herein, 
| 1. Againſt what Perſons. 


Sequeſtration ni is the firſt proceſs againſt a peer or member 
of the Houſe of Commons. 


tion granted againſt an infant peer. 2 Chan. Ca. 164.—— That formerly an attachment lay. Comb, 
6z.——That it muſt be founded upon a proper affidavit, being a judicial act of the court, Gilb, Ez. 


Rep. 178. - 

2P. Wms. A ſequeſtration is alſo the firſt proceſs againſt the menial ſer- 

15 dat. vant of a peer, within the words and meaning of the ſtatute 

10G.z, 12& 13W.3, . 3. for that otherwiſe ſuch ſervant would hare 

c.50.] greater privilege than his lord. 

zP.Wms. If there be a ſequeſtration % againſt a peer for want of an an- 

2 re ſwer, and the peer put in an anſwer, that is inſufficient, yet the 

5vol. 643. order for 1 ſequeſtration ſhall not be abſolute, but a new ſequel- 
tration Nt. 

2 Ch. Ca. [If before a ſequeſtration is awarded, the defendant ſhall hare 

44- | _— his land by covin, the ſequeſtration ſhall be awarded 
againſt the defendant and ais aſſigns, and the perſon to whom 
the land is aſſigned may be taken upon the ſequeſtration. ] 


2. To what Places, 


2P. Was. 


·— 


Vern, 76. Notwithſtanding the ſuperintendant power of the courts in this 
2 Chan. Ca. Kingdom over thoſe in Ireland, and what is ſaid in ſome of out 


— F. Was. books, it ſeems to be now the better opinion, that the Court a 
2561. Chancery here cannot award a ſequeſtration againſt lands i 
Ireland. 


2 P. Wu It was ſaid, that ſuch proceſs had been awarded to the govern! 
461 of North Carolina ; but herein it was doubted, whether ſuch ſe 
queſtration ſhould not be directed by the king in council, where 


alone an appeal lies from the decrees in the plantations. 


| Darwenty. {Where a defendant is out of the reach of the court, and cat- 
Walton, not be made to appear, it amounts to the ſame thing as if the plat 
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therefore where a bill for an account is filed againſt-two partners, 


for one of whom is out of the kingdom, the court will decree an ac- 
= count to be taken, and that the, whole which appears to be due 
+ ſhall be paid by the defendant partner, who is brought to a 


hearing. ] | 


3- What Eſtate or Intereſt ſhall be liable to a Sequeſtration, 
and from what Time. 


Copyholds may be ſequeſtered, though not extendible at com- 2 Chan, Ca. 
mon law or the ſtatute of Vm. 2. (13 Ed. fl. 1.) for courts of 46.1 
equity have poteflatem extraordin” et abſolutam. But it ſeems a Yid:1 Bern. 
doubt, whether ſuch a ſequeſtration can be revived againſt the 431. 
heir of the copyholder, for if it ſhould, the heir would poſſibly 
not take up thoſe lands; and then the lord would be without a 
tenant. 

[Where lands of the huſband, out of which an annuity to the 1 Ch. Rep, 
wife iſſued, were ſequeſtered, the huſband dying, the ſequeſtration 247 · 
was diſcharged as to the annuity. Sn 

If a 5 a diſtinct corpſe, or eſtate incident to his Moſely v. 
pebend, it may be ſequeſtered: but, where he is only a mem- Warburton, 
ber of the body aggregate; and the inheritance is in the dean ane 32 
chapter, there cannot be a ſequeſtration.) 

A ſequeſtration out of Chancery is more effectual than an ex- Ca. Tab. 
ecution by eri facias at law; for, a ſequeſtration may be againſt 222. 
the goods, though the party is in cuſtody upon the attachment 
whereas at law, if a capias ad ſatisfaciendum is executed, there 
can be no i. fa. iſſued. | 

[But no ſequeſtration lies, until the time for the return of the Martin v. 


attachment, upon which the body was taken, is out.] . 2 


Where the ſequeſtrators ſeiſe the real eſtate of the party, any 
tenant or other perſon who claims title to the eſtate ſo ſequeſtered, 
either by mortgage, judgment, leaſe, or otherwiſe, who hath a title 
paramount to the ſequeſtration, ſhall not be obliged to bring a 
bill to conteſt ſuch title, but he ſhall be let in to conteſt ſuch a 
title in a ſummary way. 
He may move by his counſel as of courſe to be examined pro Gilb, Hitt. 


ntereſſe ſus ; and in this caſe the plaintiff is to exhibit interroga- ES 


zu this ories in order to examine him for a diſcovery of his title to the 
. ſtate, and he muſt be examined upon ſuch interrogatories accord- 
Ry ingly; and the Maſter muſt ſtate the matter to the court, and the 
nds in nes may enter into proof touching the title to the eſtate in 


weſtion; and when the Maſter hath ſtated the whole matter, the Ve Com. 


[eourt proceeds to give judgment therein upon the report; and if wy x nc 


308. 


t appears that the party who is examined pro interefſe ſus. hath a 
plain title to the eſtate, and is not affected with the ſequeſtration, 
hen it is to be diſcharged as againſt him, with or without coſts, 


5 the court ſhall determine upon the circumſtances of the caſe, 
ad ſo vice ver/a, 


Vol, VI. K LA per- 


| Martin v. [A perſon claiming title to goods ſeized under a ſequeſtration, 


130 Sequeſtration, 


Willis, May obtained an order, that the party proſecuting the ſequeſtration 
et might exhibit interrogatories againſt him, to examine him pro in. 
1 Fowl,  Zereſſe ſuo, and in the mean time that the goods might be reſtore 
—_— to him on his giving ſecurity. 

N. B. This order was directed to be male by the court ſimilar to that in Mackenzie v. the Marguiz of 


Fowis, 6th July 1739, which was (ettiea by the court. 


x Br. Ch. Papers had been delivered out ſeveral years, for the purpoſe 
Rep. 434. of being examined, and an order had been made, that they 
ſhould be reſtored, Application had been made for the 1. 
turn, and refuſed. The order had been ſerved perſonally, but 
no writ of execution of the order had been ſerved or ſued out. [t 
was moved for a ſequeſtration 7%, and the rule was granted as of 
courlſe.] 

The ſequeſtration binds from the time of awarding the commiſ- 
fion, and not from the time of executing it and its being laid on 
by the commiſſioners only; for if that ſhould be admitted, then 
the inferior oflicer would have /rgardi et non ligandi poteſtatem, 


Vern. 53, 


| (C) Of the Power and Duty of the Sequeſtrators, 


* ſequeſtrators are officers of the court, and as ſuch ar: 
ameſnable to the court, and are to act from time to time in 
the execution of their office as the court ſhall direct. They an 
to account for what comes to their hands, and are to bring the 
money into court as the court ſhall direct, to be put out at in 
tereſt, or otherwiſe, as ſhall be found neceſſary. But this moe 
is not uſually paid to the plaintiff, but is to remain in court til 
the defendant hath appeared or anſwered and cleared his cos. 
tempt, and then whatſoever hath been ſeiſed ſhall be accountei 
for and paid over to him. However, the court have the whol: 
under their power, and may do therein as they pleaſe, and as ſil 
be moſt agreeable to the juſtice and equity of the cafe. 
The plaintiff's counſel may move and obtain an order for tl 
tenants to attorn and pay their rents to the ſequeſtrators, or ia 
the ſequeſtrators to fell and diſpoſe of the goods of the party, and 
to keep the money in their hands, or to bring it into court, # 
ſhall be moſt adviſable and diſcretionary, and fitting for the cout 
to do. 
Wood v. [A ſequeſtrator is not entitled to any ſtated fee; nor can It 
Freeman, call upon the plaintiff for any fee, before he has made a tetut d 
2 Atk. 542 · $20 . ö 

what he has ſeiſed under the ſequeltration, ] 


Hawkins v. 


Crook, 3 Ack 594. 

Vern. 243, Sequeſtrators on meſne proceſs are accountable for all the p 
fits, and can retain only ſo far as to ſatisfy for contempt. 

Vers. 161. If ſequeſtrators, having power to ſell timber, diſpoſe of 7000k 

* worth, and only bring 2000 J. to account, they, as ofhcers W 


agents of the court, are reſponſible, aud not the plaiutiff, ai 
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A ſequeſtration is in nature of a levari at common law, and the 1 Þ. was. 
party ſequeſtering has neither ius ad rem vel in re ; the legal eſtate 307. 
of the premiſes remaining in every reſpect as before. 
Sequeltrators being in poſſeſſion of a great houſe in St. Fames's 3 Ch. Rep. 
Square, which was the defendant's for life, the court ordered that 57. 
the Maſter allow a tenant for the houſe, and the ſequeſtrators to 
make a leaſe, and the tenant to enjoy it. 8 
It was moved, that the irregularity of a ſequeſtration might be Deſbrough 


they referred to the deputy, which was taken out againſt the defend- 22 
e Ith ant for not appearing, by reaſon of its being taken out ſooner Rep. 213. 
„bot than by the courſe of the court it could, and yet the ſequeſtrators in Scace. 
t. | had taken the goods off the premiſes, and threatened to {ell them: 5 — _ 
28 of the Chief Baron ſaid, that as to the carrying the goods off the pre- ported by 
miſes, it was clear the ſequeſtrators could do that, becauſe a ſe- Bunbury, 
mak queſtration upon meſne proceſs anſwers to a diſtringat at law. en 
id on But however, as to ſelling them, the court agreed in the preſent name of 


caſe it could not be lawful, and ſaid it had lately been ſettled on Deſbrow v. 


debate; and obſerved further, that courts of equity could not au- np: 
, ut the ; 
thoriſe ſequeſtrators to ſell goods even upon a decree until Lord gatement of 


Stamford's act, which makes decrees in this reſpect equivalent to facts, as well 
a judgment. And even now, the counſel ſaid, ſequeſtrators can- © fh 0. 


- guage of the 
not fell but by leave of the court: however, the court ſaid, this — is dif- 


ch art was a matter proper for them to conſider upon another occaſion, _ It 
time in and therefore only referred the irregularity of the ſequeſtration as 4 ſequeſ. 
ey m to the point of time to the deputy. tration iſſued 
ng the againſt the 


defendant for want of an anfever : the ſequeſtrators entered the defendant's houſe, and removed all the 
goods, to the value of {eventy pounds at leaſt, though the thing in demand by the bill was little more. 
It was moved to have r:ftitution of the goods, in regard the removal of them was not in the power of 
the legueſtrators without a particular order of the court for that purpoſe, Ard per curiam — There is a 
diference between a ſequeſtiation for want of an appearance, and for want of an anſwer, Even in the 


at in- 
moneſ 
hurt tl 


11S . luct caſ*, it is to be 100ked upon as a 1iftringas in inſinitum at law; and the diſt:eſs there ought to be only, 
Counted a firſt nothing, then increaſing by degrees “, as the court direfs, in order to compel an appearance: fo 
e whole the ſequeſtrators ought in the firſt caſe, after ſeizure of ſome goods, to apply to the court for further 
| as ſhal direQions for ſeizure, in onder to compel an appearance. But, in the ſecond caſe, the ſequeſtrators have 


00 power to remove any goods, much leſs to ſell ; for the goods are only to be retained in nature of 
2 pledge to anſa er the contempt : and the plaintiff receives no injury by this, for he may ſet down his 
+ for the cauſe, and his bill may be tiken rs confeſs. And in this caſe the ſequeſitators had a day given to ſhew 


** 0 cauſe why an attachment ſhould not go againſt them, ] 
U 5 
1 . ; 
arty, 20% [it was moved to fell goods taken on a ſequeſtration upon meſne Hales v. 
court, 2 proceſs: but Lord Thurlowe refuſed the motion, a ſequeſtration 3 
| . . I, 
the cout upon meſne proceſs being only to found the further proceſs of — 76. 
l taking the bill pro confeſſo. 
xr can bt 


The defendant was proſecuted to a ſequeſtration for want of an Wilcocks v, 

tetum a anſwer; and the ſequeſtrators having taken eleven hogſheads of Wilcocks, 
d 4 h * 2 h ] . iff ., * d Ambl. 42Ts 

cyder, and other periſhable commoditics, the plaintiff petitioned t che Rolls. 


to have them ſold. But the court refuſed to do it, until the hear- 


1 the po ing of the cauſe, and ordered the petition to come on at the ſame 

8 ume with the cauſe. And now they came on to be heard toge- 

of 7000 her, and the bill was taken pro confeſſo againſt the defendant z 

facers 1 - — — 5 yo 
it, iſtreſs, where there is nothing ſeized, and a gradual increaſe of that netbing ſhould appear to 
if Al common underſtandings rather extraordinary. ] Y P 
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1 Vez. 1275 
4. per Lo: 
Hard wicke. 


Cavil v. 
Smith, 


Br. Ch. 
ep. 362. 


Varroth v. 
Seys, Bun 
62. 
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and the cyder and other periſhable goods were ordered to be ſold 
by auction, and the money to be paid into the Bank, ſubje& to 
the further order of the court. | 

A ſequeſtration partakes not of the nature of a fieri faciat, but 
of x writ of extent on a recognizance or di/ringas, veſting no right 
in the party, becauſe the execution is not complete, but a further 
act of the court neceſſary ; which whether by proceſs or order 
makes no difference: and that further act is, that after ſeizure b 
the commiſſioners of the goods and profits of the lands, and re. 
turn to the court, the party muſt apply to the court, to have an 
account of the ſequeſtration taken, and an order made for ſale of 
the goods towards ſatisfaction of the duty decreed him, without 
which he cannot have it. For the writ of ſequeſtration does not 
re the ſequeſtrators to levy to the uſe of the plaintiff, but 
only to detain and keep in their hands until the ſum is duly paid, 
the contempts cleared, and the court make further order to the 
contrary. It is not of a great many years ſtanding, that the coun 
has ordered goods to be ſold % /atisfy payment after a decree : but 
it is very lately, that the court has ordered it for a collateral con- 
tempt in proceeding before a decree ; which that court now does in 
aid of its proceedings. 

Where there had been-an order for payment of money, and 
the party was in contempt for non-payment, and a ſequeſtration 
had iſſued, and the goods were taken; the ſequeſtrators were or- 
dered to ſell the goods. | 

Upon a commiſſion of ſequeſtration, the commiſſioners ſequeſ- 
tred ſome live cattle, which not being ſufficient to anſwer the 
debt, it was moved to ſell. But the motion was denied, becauſe 
the commiſſioners had not returned the commiſſion. But when 
that was done, and it appeared what they had ſequeſtered, and 
the value as to ſo much in part of the debt, then for the remainder, 
a new ſequeſtration ſhould iſſue, and a venditioni exponas to ſell the 
goods ſequeſtered upon the firſt. 

The act of 5 Geo. 2. c. 25. empowers the plaintiff to go on, 2 
well upon a ſequeſtration for not appearing, as upon a fequeſtra- 
tion for not complying with a decree, which could not be done 
in equity until then; for according to the firſt ſection of that ad, 
where a perſon does not enter an appearance within the uſual time 
after a ſabpcena iſſues, and there is juſt ground to believe, ſup- 
ported by affidavit, that he is gone ont of the kingdom to avoid 
the proceſs, the court out of which the proceſs iſſues, is to ſue 3 
day for his appearance, to be inſerted in the London Gazette, and 
publiſhed on 4 # Lord's Day in the pariſh church of the defendant: 
and a copy of the order of the court is to be poſted up in ſome 
publick place at the Royal Exchange in London, if ſuch order be 


made by the Court of Chancery, Court of Exchequer, or Court ct 


the Duchy Chamber of Lancaſter ; but, if by any of the courts uf 
equity of the Counties Palatine of Cheſter, Lancaſter, and Durhan, 
or of the Great Seſſions in Wales, then in ſome publick place in 
ſome market-town within the juriſdiction of any ſuch cou, 
neareſt to the place of the defendant's wſual abode, if within the 
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zuriſdiction; and on the defendant's not appearing within the 
time limited by the court, the court may order the plaintiff's bill 
to be taken pro confeſſo, and make ſuch decree thereupon as they 
ſhall think j uſt, and toenforce it, may order the defendant's eſtate 
or effects to be ſequeſtered, and the plaintiff to be ſatisfied his de- 
mand out of the eſtate and effects ſo ſequeſtered, he firſt giving 
ſecurity to abide ſuch order touching the reſtitution thereof as the 
court may make, upon the defendant's appearing to defend the 
ſuit, and paying ſuch coſts as the court may order; but in de- 
fault of ſuch ſecurity being given by the plaintiff, the court ſhall 
order the eſtate and effects ſequeſtered to remain under their di- 
rection, either by appointing a receiver, or otherwiſe, until the 
defendant ſhall appear to defend the ſuit, and pay ſuch coſts to 
the plaintiff as the court ſhall think reaſonable, or until ſuch 
order ſhall be made therein as the court ſhall think juſt. 

Although a ſequeſtration iſſue only as meſne proceſs to compel 
an anſwer, yet, if there is any duty to be performed, it ſhall re- 
main notwithſtanding the defendant offer to pay the coſts of the 
contempt. | 

The court cannot make an order under a ſequeſtration to ſell a 
ſubject, which paſſes by title and not by delivery.] 


Lands were decreed to be liable to 5000/7. per ann. for the life 
of A. and a ſequeſtration and injunction for the poſſeſſion to that 
purpoſe ; the defendant againſt the injunction enters upon the 
lands, and receives the profits to the value of 1972 /. and there- 
upon was decreed to pay it; and after the death of A. it was de- 
creed, that the ſequeſtration ſhould continue againſt the defend- 
ant for the payment of that money : and now the defendant moved 
to have liberty to fell timber to raiſe money for his ſubſiſtence, 
alleging, that the ſequeſtrators had only the poſſeſſion and the 
perception of the annual profits by the courſe of the court, and 
therefore it could be no prejudice to have this granted : But Sir 
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Maynard v. 
Pomfret, 
3 Atk. 468. 


Shaw v. 
Wright, 


3 Vez. jun. 22, 


4 Feb. 16 & 
17 Car. 2» 
in Can. 


Sands v. 


Darel. 


H. Grimſton, Maſter of the Rolls, refuſed, For 1ſt, This invades 


the decree which is for the quiet poſſeſſion, which will be diſturb- 
ed if the defendant enters to cut down timber. 2dly, The de- 
fendant not having performed the decree by the payment of the 
money, he ſhall not receive any favour from the court whilſt he 
ſtands in contempt. 3dly, If he will with the ſale of this timber 
pay the plaintiff his debt and ſo diſcharge the ſequeſtration, there 
might be ſome reaſon for it ; but for him to raiſe monies to other 
purpoſes, he ſhall not be favoured ; and unleſs the plaintiff will 
conſent, he ſhall not have liberty to fell. 


[Where a bill is taken pro confeſs for want of an anſwer, Howell v. 


7, whether the decree ſhall be abſolute, or only nfs ?} 


Ld. Coning i- 


by, Bunb. 


219. Hughes v. Owen, Id. 299. 


(D) Sequeſtration, when determined. 


A Sequeſtration that iſſues as a meſne proceſs of the court will 
be diſcontinued and determined by the death of the party. 
Vut, where a ſequeſtration iſſues in purſuance of a decree, and 

K 3 to 


Vern. 62, 
Vide infras 


134 


Ch. Ca. 241. 
2 Ch. Ca. 46. 


Vern. 118. 


Vern, 766, 


Bligh v. Earl 
of Darnley, 
2 P. Wms. 


Broughton, 
2 Vez. 182. 


Anon. 


Buab. 31. 
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to compel the execution of it, there, though the ſame be for » 
perſonal duty, it ſhall not be determined by the death of the party, 
A ſequeſtration againſt the father = appeared to be only 
tenant for life, was on his death diſcharged. | 
The bill was to revive a ſequeſtration obtained againſt the de. 
fendant's huſband for a perſonal duty before his intermarriage 
with the defendant, and to avoid the defendant's eſtate in dower 
in the lands that were ſequeſtered before the marriage, it being 
inſiſted that thoſe lands were ſo bound by the ſequeſtration, and 
covered therewith, that the defendant's right of dower could never 
attach upon them. But on a demurrer to this bill, che demurrer was 
allowed; and it was ruled, that ſuch a ſequeſtration ſhould not 
bind the feme who came in for her jointure or dower. But, 
whether the heir in fee-ſimple ſhould in ſuch caſe have the eſtate 
bound, and ſubject to ſuch a ſequeſtration, or not, was doubted; 
and the caſe not being before my Lord Keeper, he refuſed giving 
any opinion therein. | 
Afterwards this laſt point came before the ſame Lord K 
in another caſe, when his Lordſhip inclined to think that a ſequeſt- 
ration for a perſonal duty determined with the death of the party, 
and could not be revived againſt the heir; but his Lordſhip took 
time to conſider of it, and would be attended with precedents. 
It ſeems to be now ſettled, that a ſequeſtration is a perſonal 
proceſs, which abates by the death of the party; fo that ſuch ſe. 
queſtration being grounded on a decree for a debt or perſonal 
duty, cannot be revived againſt the heir of the defendant : other- 
wiſe, in thoſe caſes in which the heir is bound. 


White v. Hayward. 2 Vez. 464. Sed centr. Hawkins v. Crook, 3 Atk. 594.] 


[A ſequeſtration iſſued againſt J. S. for not performing a de- 
cree, under which lands were ſeized. F. S. died, whereupon it 
was moved, that the ſequeſtration ſhould be diſcharged. But the 
court refuſed it, becauſe the ſequeſtration was not returned, for 
the ſequeſtrators are anſwerable for what profits they have re- 
ceived of the lands, and they have nothing to indemnify them, 
but the authority given by the ſequeſtration. —But, the ſequeſtra- 
tion being returned, the court diſcharged it, as to the lands, from 
the death of J. S.] 5 
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* 


(A) When firſt allowed. 

(B) In what Actions, 

(C) What Debts may be ſet- off. 
( 


D) Where the Defendant muſt plead a Set-Off, and 
where he may give Notice of Set-Off; and herein, 
of the Form of each, | 


* 


ueſt⸗ 

arty, (A) When firſt allowed. 

4 AT common law, if the plaintiff was as much, or even more 
ſonal indebted to the defendant, than the defendant was indebted 
& 6. to him, yet he had no method of ſtriking a balance: the only way 
* of obtaining relief was to go into a court of equity. To remedy 
ther- this inconvenience, it was enacted by the ſtatute of 2 G. 2. c. 22. 


{13. © That where there are mutual debts between the plain- 
tiff and defendant, or, if either party ſue or be ſued as exe- 
« cutor or adminiſtrator, where there are mutual debts between 


4 . the teſtator or inteſtate, and either party, one debt may be ſet 
oon it « againſt the other; and ſuch debt may be given in evidence on 
ut the « the general iſſue, or pleaded in bar, as the nature of the caſe 
d, for { ſhall require, ſo as at the time of pleading the general iſſue, 
2 « where any ſuch debt of the plaintiff, his teſtator or inteſtate, is 
them, « intended to be inſiſted on in evidence, notice ſhall be given of 
Am the particular ſum or debt intended to be inſiſted on, and up- 
from « on what account it became due; otherwiſe ſuch matter ſhall 


not be allowed in evidence upon the general iſſue.” 

Where a ſet-off is admiſſible, the parties are alternately plaintiff 
and defendant ; ſo that if the croſs demand or any part be within 
the ſtatute of limitation, that objection may be replied to it, in 
like manner as it may be pleaded in bar to the declaration. 


(B) In what Actions. 
A Set-off is allowable in actions of debt, covenant, and afſumpſit, 


for the non-payment of money; but not in actions upon the 
caſe, treſpaſs, or replevin 105 &c. ; nor of a penalty, in debt on bond 
conditioned for the performance of covenants (5); nor of general 


damages in covenant (c), or aſſumpſit (d). But, where a bond is 
K 4 con- 


2 Burr. 826 


Remington 
v. Stevens, 
2 Str. 1271s 


(a) Barnes, 
450. Bull. 

P. 181. 
8. C. 
Oraham v. 
Fraine, Hit. 
24 Ge 2» 
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and Laycock 
v. Tuffnell, 
E. 27 G. 3. 


B. R. 8. P. 
2 Burr. 1024. . 
(e) Collins v. Collins, 2 Burr. 820. (7) Fletcher v. 


The day af- 
ter this act 
of 8 G. 8 
ed, 
— 
C. J. deli · 
livered the 
opinion of 
the court of 
King's 
Bench, that 
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by tbe for- 
mer act, 
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nugainſt a 


mutual, and due in the ſame right. 


Bull. N. P. 
180. 


Slipper V. 
Stidſtone, 
Term Rep. 


493 
French v. A 


Bottimley 


* . B rooke, 


M. 22 G. 3. 
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conditioned for the payment of an annuity (e), or of /iquidated 
damages (/), a ſet-off may be allowed. 
Tidd's Pr. 404. Sapsford v. Fletcher, 4 Term Rep. 511. (5) Bull. N. P. 19g, 
(e) Howlet v. Strickland, Cowp $6 (4) Freeman v. Ryett, 1 Bl. Rep. 39. 
yche, 2 Term Rep. 32. 


(C) What Debts may be ſet- off. 


II having been doubted, whether mutual debts of a different 
nature could be ſet againſt each other under the above clauſe 
in the act of 2 Geo. 2. c. 22. it was enacted by 8 Ges. 2. 
c. 24.65. That by virtue of the ſaid clauſe, mutual debts 
« may be ſet againſt each other, either by being pleaded ig 
« bar, or given in evidence on the general iſſue, in the man. 
cc ner therein mentioned, notwithſtanding that ſuch debts are 
cc deemed in law to be of a different nature; unleſs in caſes where 
&« either of the ſaid debts ſhall accrue by reaſon of a penalty, con- 
« tained in any bond or ſpecialty; and in all caſes where either 
te the debt for which the action hath been or ſhall be brought, or 
te the debt intended to be ſet againſt the ſame hath accrued or 
& ſhall accrue by reaſon of any ſuch penalty, the debt intended 
& to be ſet off ſhall be pleaded in bar, in which plea ſhall be 
« ſhewn how much is truly and juſtly due on either fide: and in 
« caſe the plaintiff ſhall recover in any ſuch action or ſuit, judz- 
“ ment ſhall be entered for no more than ſhall appear to be truly 
& and juſtly due to the plaintiff, after one debt being ſet againſt 
tc the other as aforeſaid,” 

A debt barred by the ſtatute of limitations we have ſeen can- 
not be ſet off: if pleaded, the ſtatute may be replied to it; if of- 
fered in evidence under a notice of ſet-off, this objection may be 


made to it at the trial. 


The debt ſued for, and the debt intended to be ſet off, muſt be 
Hence a defendant ſued as 
executor or adminiſtrator cannot ſet off a debt due to him in his 
own right; nor, if ſued for his own debt, can he ſet off a debt due 
to him as executor or adminiſtrator. Neither can a joint debt be 
ſet off againſt a ſeparate demand, nor a ſeparate debt againſt a 
9" one. Nor in au action againſt a man on his own bond, can 
e ſet off a debt due to him in right of his wife. 

But a debt due to a defendant as a ſurviving partner, may be 
ſet off againſt a demand upon him in his own right: and fo 
vice verſa. 


ndrade, 6 Term Rep. 582, - 


So, to an action brought by or againſt a fruſtee, a ſet-off may 
be made of money due to or from the cefluy que truft. | 


C. B. Rudge v. Birch, M. 25 G. 3. B. R. 1 Term Rep. 621-2. 


Ryal v. 
Larkin, 


1 Will. 355. 


It was formerly holden, that the ſtatutes of ſet-off did not er- 
tend to aſſignees of a bankrupt ; but it has been ſince determined 
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of croſs- actions (h) the defendant muſt ſhew, that the note, in re- 
ſpect of which he makes the croſs demand, was indorſed to him, 
or, if payable to bearer, came into his poſſeſſion before or at the 
time of the bankruptcy. 


As in caſes of bankruptcy the debt claimed to be ſet off muſt 
have exiſted at the time of the bankruptcy, ſo in other caſes it muſt 
de in exiſtence at the commencement of the ſuit, and muſt be ſo 
pleaded. If it were then in exiſtence, the defendant's right to 
ſet it off cannot be affected by his having brought an action upon 
it, in which he has recovered a verdict, or the plaintiff has paid the 
money into court, Hence a judgment may be pleaded by way of 
ſet· off pending a writ of error. 


As a ſet-off cannot be pleaded to an action of covenant for ge- 
neral damages, ſo neither can uncertain damages be pleaded by 
way of ſet-off to an aCtion of covenant for rent. 


(D) Where the Defendant muſt plead a Set-Off, and 
where he may give Notice of Set-Off; and herein 
of the Form of each. | 


WE have ſeen in the above clauſe of the ſtatute of 8 Geo, 2. 
c. 22. that where either of the debts accrues by reaſon of 
a ſpecialty, the debt intended to be ſet off muſt be pleaded in bar; 
and the defendant in his plea muſt aver what is really due; which 
averment 1s traverſable. 
[n all other caſes, the defendant may either plead, or give no- 
ice of ſet-off at his election. 


If, at the time of the action brought, a larger ſum was due from 
the plaintiff to the defendant, than from him to the plaintiff, the ac- 
tion being barred, it ſeems more proper to plead the ſet-off; and 
it is uſually pleaded in country cauſes to ſave the trouble and ex- 
pence of proving the ſervice of a notice. But, where the ſum in- 
tended to be ſet off is leſs than that for which the action is brought, 
a notice of ſet- off ſhould be given. | 

The ſeveral parts of a plea of ſet-off are as ſeveral counts in a 


declaration; ſo that if one part be good, a demurrer to the whole 
plea is bad. : 


The notice of ſet-off ſhould regularly be given with, or at the 
ime of pleading the general iſſue. Though if it be not then 
gen, the court will permit the defendant to withdraw the general 
luc, and plead it again with a notice of ſet-off. And ſuch no- 
nee may be given with the general iſſue, after the defendant has 
been ruled to abide by his plea, 


In 


that in action at their ſuit, the defendant may ſet off a debt due Ridout v. 
to him at the time of the bankruptcy; for a note indorſed after 
che bankruptcy cannot be ſet off (a); and ſets-off being in the nature 
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Brough, 
Cowp. 133» 
(a) Marſh v. 
Chambers, 
2 Str. 1231. 
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v. Evans, 


6Term Rep. 57. 


Evans v. 
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3 Term 
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Baſkerville 
V. Brown, 

2 Burr. 
1229. 
Reynolds v. 
Burling, 


M. 25 G. 3. B. R. 3 Term Rep. 188. 


Wrigall v. 
Waters, 
6 Term 

488. ** 


Symmons v. 
Knox, 


3Term Rep. 
65. 


2 Burr, 
1231. Bull, 
N. P. 179. 


Bull. N. P. 


179. 
Tidd's Pr. 
406-7. 


Dowſland v. 


a Thompſon, 


2 Bi, Rep. 
910. 


Tidd's Pr. 
407. 

2 Str. 1267. 
1Term Rep. 
634% n not is. 


1338 Set⸗Ofk. 

Fowler v. In point of form the notice ſhould be almoſt as certain as a d, 
Jones, Bull. claration : therefore where the notice of ſet- off was in theſe word, 
(@) But,” © Take notice that you are indebted to me for the uſe and oecy, 
note, this “ pation of an houſe, for a long time held and enjoyed, and now 
3 &« lately elapſed ;” this was holden inſufficient (a): and it aſten 
1G Wards appearing, that the debt igtended to be ſet off was rent re. 
8. 19. which ſerved on a leaſe by indenture, which was not mentioned in the 
——_— notice, the Chief Juſtice ſaid, it was bad on that account alſo; for 
' uſe and oc- if this had been ſhewn, the plaintiff might probably have proved 


pupation. an eviction, or ſome other matter to avoid the demand. 


Sheriff. 
— EAI AI ern 


(A) The Nature of his Office, 

(B) Who are qualified or exempt from ſerving. 

(C) Manner of appointing him ; and herein, of his 
Oath. 

(D) That he muſt attend the Office ſingly, and can- 


not execute any other, 


(E) How long th continue in his Office, and by 


what determined. 


(F) That he muſt be reſident in his County, and 
whether he hath any Juriſdiction out of it. 


(G) Cannot diſpoſe of his Bailiwick. 


(H) Of the High Sheriff's Power and Duty in ap- 
pointing an Under-Sheriff and other Deputies 
And herein, 


1. Of the Under-Sheriff, and in what Manner appointed. 

2. Of Covenants between the High-Sheriff, his Undete 
Sheriff, and other Officers. 

3. Of AAs that may be done by either of them, or where tit 
High-Sheriff muſt himſelf be perſonalty preſent. 

4. The Manner of approving Bailiffs and other Officers, and 
therein of his being anſwerable for their Acts. 

5. Of his Juriſdiction over Gaols and Gaolers. 


(1) 0 


lo 
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wy AA t5 +3 


00 
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(I) Of the preceding and ſucceeding Sheriff; and 
herein, of the Acts neceſſary to be done by each of 


ow them. 
1 (K) Where more than one Sheriff. 
the 


(L) Of his Duty and Accs as a Judicial Officer. 


(V) Of his Duty and Acts as a Miniſterial Officer; 
And herein, 


1. That he is the proper Officer to execute all Writs, except 
in Caſe of Partiality. 

2. That he cannot diſpute the Authority by which they 
iſſue, nor any Irregularity in them. 


J) How he is to execute ſuch Writ : And herein, 


1. That it muſt be without Favour or Oppreſſion, and after 
ſuch a Writ is actually taken out, and before it is return- 
able. 

2. Of his raiſing the Poſſe Comitatus. 

3- Of breaking open Doors. 

4. Whether he can execute his Writ on a Sunday. 

5. In what Manner he is to do Execution. 


(O) Of his Duty in admitting Perſons to Bail; and 
herein, of Securities taken for Eaſe and Favour, 


(A) The Nature of his Office. 


I ſeems that anciently the government of the county was by Dav. 60. 

the king lodged in the earl or count, who was the immediate Savil, 43- 

; officer to the crown; and this high office was granted by the king — _ 

in ap- at will, ſometimes for life, and afterwards in fee. But, when it Lit. 168. a. 

Juries; WH ><came too burdenſome, and could not be commodiouſly exe- 7id-Pref. to 

| cuted by a perſon of ſo high rank and quality, it was thought —__ 
recefiary to conſtitute a perſon duly qualified to officiate in his 

_ room and ſtead, who from hence is called in Latin, Vicecomet, and 

nted. Sheriff from Shire Reeve, i. e. governour of the ſhire or county. 

He is likewiſe conſidered in our books as bailiff to the crown; 

aud his county of which he hath the care, and in which he is to 

execute the king's writs, is called his bailiwick. 

It is ſaid by Lord Cote and Dalton, that Earls, by reaſon of their 9 Co. 40. 
lich employments and attendance upon the king, being not able Palt- Sk 2. 
to follow all the buſineſs of the county, were delivered of all that 
burden, and only enjoyed the honour as they now do, and that 
labour was laid upon the ſheriff; ſo that now the ſheriff doth all 
tae king's buſineſs in the county. And the ſheriff, though he 

. be 


— — . 4 - 
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be ſtill called wicecomes, yet all he doth, and all his authority, l 
immediately from and under the king, and not from or under the 
earl; fo that at this day the ſheriff hath all the authority for the 
adminiſtration and execution of juſtice which the count or ex 


had; the king by his letters patent now committing to the ſherif 


cuftodiam com. 
Co.Lit.168, He is therefore at this day conſidered as an officer of great an. 
Dale. Sh. 5. tiquity, truſt, and authority, having, as Mr. Dalton obſerves, from 
the king the cuſtody, keeping, command, and government (in ſome 
ſort) of the whole county committed to his charge and care; and, 
according to my Lord Coke, he is ſaid to have triplicem cuſtodian, 
viz. vite fuſtitiæ, vite legis, et vite republice, &Cc.; vite juſtitie, u 
ſerve proceſs, and to return indifferent juries for the trial of men 
lives, liberties, lands, and goods; vite legis, to execute procel; 
and make execution, which is the life of the law; and wite repub. 
lice, to keep the peace. 
2 Inſt. 558. It ſeems that anciently (a), and before the ſtatute 9 Ed. 
2 Brownl- Pat. 2. ſheriffs were elected by the freeholders of the county, u 


282. but N. 


[(a) It was the coroners are at this day, and conſequently that their office di 


ordaived by not determine by the death of the king. | 

the ſtatute of L 

28 E. 1. c. 8. that the people ſhould have election of theriffs in every ſhire, where the fhrievalty i 
not of inheritance. For, anciently, in ſome counties the ſheriffs were hereditary ; as it ſeems they wer 
in Scotland till the ſtatute of 20 G. 2. c. 43. and ſtill continue in the county of Weſtmoreland, of which 
the Earl of Thanet is the hereditary ſheriff. The city of London too have the inheritance of the ſhfies. 


| alty of Middleſex veſted in their body by charter, Bl. Comm. 339. This office may alſo deſcend u, 


and be executed by a female; for Anne Counteſs of Pembroke had the office of hereditary ſheriff 
Weſtmoreland, and exerciſed it in perſon. At the aſſizes at Appleby ſhe ſat wich the judges on tis 
bench. Hargr, Co. Litt. 326. ] 8 


(b) Dav 6a. And though at this day the king hath the ſole appointment d 


(©) 4 C033: ſheriffs (5), except in counties palatine, and where there are 
caſe. fura regalia, yet it hath been (c) adjudged, that the office of ſhenf 
Dalt. Sh. 6. is an entire thing, and that therefore the king cannot apportion 
. 3, or divide it, that is, he cannot determine it in part, as for one 

"37 town or one hundred; neither can he abridge the ſheriff of ay 


thing incident or belonging to his office. 


(B) Who are qualified or exempt from ſerving, 


| 8 JT is provided by ſeveral (d) acts of parliament, that no u 
at. 2» 


oc ig ſhall be ſheriff in any county, except he have ſufficient land 
ECT a within the ſame county where he ſhall be ſheriff, whereof to a 
5 Ed. 3. c. 4. ſwer the king and his people in caſe that any perſon ſhall com- 
— £0-3- plain againſt him; and that none that is ſteward or bailiff tos 
at. 1. c. 7. , 

great lord ſhall be made ſheriff. 
Sav. 43. It is holden, that the king hath an intereſt in every ſubjel, 
9 Co. 46. and a right to his ſervice, and that no man can be exempt iron 

the office of ſheriff, but by act of parliament or letters patent. 
2 Mod 299. And on this foundation it was adjudged in 3 
ArtorneY” cafe, who was made high-ſheriff of Herefordſbire at the time ie 


G Iv. : 
Sir John was excommunicated for non-payment of alimony, that an 1. 


Read. formation properly lay againſt him for not executing the = 
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though it was objected on his behalf, that the oath and ſacrament 
injoined by act of parhament are neceſſary qualifications for all 
ſheriffs, which he was diſabled to take by reaſon of the excom- 


| munication 3 but the court held that he was puniſhable for not 
| removing the diſability, it being in his power to get himſelf ab- 


ſolred from the excommunication, and that therefore it could be 

o excuſe. 

2 And though in the above caſe it was admitted, that the ſubject 2 Mod. zor. 
was bound to ſerve the king in ſuch capacity as he is in at the 

time of the ſervice commanded, 10 it was inſiſted upon, that he 

vas not obliged to qualify himſelf to ſerve in every capacity; and 
that therefore a priſoner for debt is not bound or compellable to 
be ſheriff, no more than a perſon is bound to purchaſe lands to 
qualify himſelf to be either a coroner or juſtice of the peace. It 
was likewiſe ſaid, that by the ſtatute 3 Fac. 1. cap. 5. every re- 
cuſant is diſabled ; and though he may conform, he is not bound 
to it; for if he ſubmits to the penalty, it is as much as is required 
by law. 
fo information was exhibited againſt L. for refuſing to take Carth. 306. 
upon him the office of ſheriff of Norwich, who pleaded the ſtatute Salk+ 167, 
13 Car. 2. ff. 2. c.1.9 12. , by which it is enacted, that a perſon 8 
elected to any office in a corporation, ſhall be ſuch as within one 29. Skin. 
year before hath taken the ſacrament according to the church of 8 
England, elſe the election ſhall be void; and averred that he had The King? 
not taken the ſacrament, &&c. at any time within the election of and Queen 
him to be ſheriff, &c.,, wherefore the election was void. The 228 
Attorney-General 8 and ſet forth that part of the act of 4 
uniformity, by which every perſon is obliged to take the Iacra- i 3. & 


ment three times in the i i | 11 G. 1, 
s in the year, according to the Liturgy, c.; the „ 


detendant rejoined, and ſet forth the ſtatute of 1 V. V. c. 18. [(a) Itis 

lor tolerating diſſenters; and on demurrer it was adjudged, that nowdeclared 
the defendant's rejoinder was a departure from his plea, and there. o be : 
ore he could have no advantage of the act of toleration, ſuppoſ- 
ing it was for his purpoſe, it being a private ſtatute (a), and 


publick a& 
by 19 G. 3, 
c. 44. 
herefore to be pleaded. And though judgment was given prin- 92 — 
pally on this point, yet all the court, except Juſtice Sam. Eyre (b), bar that the 
eld, that this caſe was not within the meaning of the toleration Lord Keeper 


It, which was not made in favour of difſenters, but the contrary, — 


nd was rather to exclude them from beneficial offices, than to with Mr. J. 


ale them of offices of charge. * 
(Four years before, M. 2 W. & M., this was adjudged as a 2 vent a4. 
vod plea, in the caſe of Guildford Town v. Clarke, viz. that he Gibf 596, 
ng a diſſenter, and unqualified by the act, the election was 

0 ; and that the bye- law for forfeiting 20 /. upon refuſal after 

«tion did not take place, becauſe the perſon being abſolutely 
"cpacitated by the ſtatute, there was really no election; and ſo 

e could not refuſe after election. 

The defendant was one of the diſſenters who was choſen ſhe- Rex v. 

it of Londen and Middleſex, and refuſed to take upon him the Groſvenor, 
Mice; for which an information was moved againſt him, as 1193. 
i an office in which the publick are intereſted, and therefore 
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2 Burn's 
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6 Br. P. e. 


Sberik. 


not to be compenſated by a pecuniary ſatisfaction to the eit wit 
But, upon ſhewing cauſe, the court diſcharged the rule : it ap- 2 
pearing there were acts of common council that had provided ye. | or 
nalties upon refuſers, which is the proper remedy ; eſpecially _ 
where it is doubtful, whether the "efulal is a Crim® or not, which erl. 
hath never yet been ſettled. In this caſe, the facts are agreed, and — 
the only doubt is in point of law, and therefore more proper ſq go 
a Civil ſuit: and ſo was the opinion of the court, in the caſe of ws 
Shackleton of York, in Lord Hardavickes time. However, t _ 
declared, that if, after the point was determined againſt the 00 * 0 
ſenters, others ſhould refuſe; it might be a foundation to mot wy 
for an information. | | 775 
But this much agitated queſtion, concerning the fining of if. 1 
ſenters for not ſerving corporation offices, is now ſettled. In the an 
year 1748, the-Corporation of London made a bye-law, impoſing he ; 
a fine of 600 J. upon every perſon, who, being elected, ſhould re. ed. | 
fuſe to ſerve the office of ſheriff. An action was brought in th 0 
ſheriff's court upon this bye-law, for the penalty of 600 J. agaiuſ . 
the defendant Allen Evans, for refuſing to ſerve the ſaid office 5 
The defendant pleaded the ſtatute of 13 Car. „l. 2. c. 1. that no Sg 
perſon ſhall be choſen into ſuch office, who ſhall not, within one by bi 
year next before, have taken the ſacrament according to the rites Wl 10 his 
of the church of England; and in default thereof, every ſuch choice 1 
is declared to be void. The defendant further pleaded the ſu- hos 
tute of 17%. . c. 18. for exempting proteſtant diſſenters tron p. 
penalties contained in former acts. Then the plea averred, that 7 wins 
the ſheriffs of Londen are officers who before 13 Car. 2. were pet , pu 
ſons bearing ſuch office; that the defendant was and till is a pte "Bag 
teſtant diſſenter from the church of England, a perſon of a cr 1 
pulous conſcience in the exerciſe of religion, and during all tha owed. 
time has and {till does frequent the congregation of religiou bs dl 
worſhip among proteitant diſſenters. The defendant then itattd noſed 
that he took the oaths, and ſubſcribed the declaration, accorduy lty ar 
to the act of toleration, in the year 1751, at the ſeſſions holla Es 
for the county of Midd/:ſex ; and that his taking the oaths vs m 
duly regiſtered in the court of ſeſſions: that he had not witlit ge" 
one year before the ſuppoſed election taken the ſacrament of tit 3 
Lord's Supper according to the rites of the church of Engla much 
nor as he at any time ſince done it, nor was he bound to take te ws, 
ſame ſince May 1751: that of theſe premiſes the lord mayor, * quenti 
dermen, and citizens had notice; and that by reaſon thereof, b, fre. 
of the act of parliament made for governing corporations, WS .. ch. 
mayor, aldermen, and citizens afſembled in July 1754, and ts formir 
livery were prohibited from electing, and had no power to cl The d. 
him ſheriff: that he was diſabled from, and incapable of by beat 
elected, and that the ſuppoſed election of him was void. To bens . 
Plea the plaintiff replied, that by the ſtatute of 5 Geo. 2. c..0. Tu 
it is enaQed, that no perſon choſen into ſuch office ſhall be . man ſh 
moved or otherwiſe proſecuted for omiſſion of taking the acre confort 
ment, nor thall any incapacity or diſability be incurred by eu cr:0., 


| 6 F m_ 
of the ſame (unleſs he be removed or proſecution commer” 
4 wy 


Sheritk. 1 
within ſix months). To this replication the defendant demurred; 
and the plaintiff joined in demurrer. And judgment was given 


ap- for the plaintiff in the ſheriff's court; which was afterwards af- 
be. frmed in the court of the huſtings. But this judgment was re- 
al verſed by the commiſſioners delegates, viz. Lord Chief Baron 
uch Parker, Mr. Juſtice Fefter, Mr. Juſtice Bathurſt, and Mr. Juſtice 
and Milmet; and the judgment of the commiſſioners delegates was af- 
far terwards affirmed in the Houſe of Lords. The Houſe, when the 1 $48 
e of matter was brought before them, ordered this queſtion to be pro- 
” poſed for the opinion of the judges, How far the defendant might, 
Ul in the preſent caſe, be allowed to plead his diſability in bar of the 
move accuſation brought againſt him? It was allowed on all hands, that Furneaux's 
EY if his non-conformity and conſequent diſability, was criminal, he naar 
| Cl could not plead it. And for this reaſon one of the judges, Per- YR 
n the rit, B., was of opinion (contrary to the reſt of his brethren), that 
oling the defendant's diſability, in the preſent caſe, could not be plead- 
dre ed, becauſe, as he ſaid, the toleration act amounted to nothing 
n the more than an exemption of proteſtant diſſenters from the penal- 
gaink ties of certain laws therein particularly mentioned ; and the cor- 
ole poration act not being mentioned therein, the toleration act could 
bat 00 have no influence upon it; and therefore his diſability, incurred 
an on: by his non-conformity in conſequence of the corporation act, was, 
IC rites in his opinion, a culpable one, and rendered him liable to any pe- 
choice nalties, to which any others are liable for refuſing to ſerve the 
he ſize olkice of ſheriff; inaſmuch as no man can diſable himſelf ; but, if 
rs from he refuſed to take the ſacrament according to the rites of the 
d, that church of England, he diſabled himſelf, and the fine impoſed was 
re pr a puniſhment upon him for the crime of his non-conformity, 
2 from which he could plead no legal exemption. But all the other 
a (cri judges were of a contrary opinion, That the corporation act ex- 
all da preſsly rendered the diſſenters ineligible and incapable of ſerving; 
religo its deſign being to keep them out, as perſons at that time ſup- 
n ſtated poſed to be diſaffected to the government; and though the diſabi- 
ccording lity ariſing from hence could not /e have been pleaded againſt 
s holler ſuch an action as is now brought againſt the defendant, non con- 
aths un tormity being then in the eye of the law a crime, and no man be- 
ot with ng allowed to excuſe one crime by another; yet the caſe is dif- 
nt of tit icrent ſince the toleration act was enacted, that act amounting to 
Englat much more than a mere exemption from the penalties of certain 
) take i laws, and having an influence upon the corporation act conſe- 
nayor, p quentially, though the corporation act is not mentioned therein, 
ereof, "x ©! {r<cing the diſſenters from all obligation to take the ſacrament 
tions . at church, aboliſhing the crime as well as penalties of non- con- 
4, and ti formity, and allowing and protecting the diflenting worſhip. 
er I 2 The defendant's diſability, therefore, they ſaid, was a lawful one, 
> of bei 


» þ legal and reaſonable, not a criminal excuſe z it was not in the 
, Tot lente of the law diſabling himſelf ; the meaning of that maxim, 


2. c. P ' © That a man ſhall not diſable himſelf,” being only this, that no 
2 * man ſhall diſable himſelf by his own wilful fault or crime; and non- 
t ＋ 


7 conformity being no longer a crime ſince the toleration act was 
ſe acted, he is diſabled by judgment of parliament, namely, by 
the 


by e 
Wi” 


_ Sheriff, 
the corporation act, without the concurrence or intervention 9 
any crime of his o; and therefore he may plead this diſabiliy 


in bar of the preſent action.] 
Salk. 168. If a man is diſabled by a judgment in law to bear an office, he 


4 Mod.273- 1g excuſed, nam judicium redditur in inyitum ; for though his fault A 
or neglect was the occaſion of ſuch judgment, yet it is a mark {+ fork 
upon him by the government. the E 
Salk. 1432. And as nothing but an invincible — can exempt a per. of an 
pl. 1. ſon from ſerving the office of ſheriff, on this foundation a bye-lay Th 

_ Am. made in London, that no freeman choſen ſheriff, c. ſhall be ex. Fer 
* cuſed, unleſs he voluntarily ſwears he is not worth 10, oo0 J. E., ur | 
5 Mod. 438. and if he openly refuſe to take the office, then to forfeit the ſun * 1 
hs * of 4007. &c., was adjudged good. | ; MP 
City of London v. Vanacre. ms g 
Rex v. [By the g Geo. 2. c. 9. 53. 7 perſon elected ſheriff of Ny. 2 
Woodrow, wich worth 3000 J. may be excuſed ſerving the office on paying a The 
— fine of 80 J. within fourteen days: but the fourth ſection pro- before 
85 vides, that no perſon ſhall be diſcharged from bearing the faid memb 
office for any longer [time than one year, without the conſent for the 
of the mayor, ſheriffs, and commonalty of the city. The de- tiff ic 
fendant, who was worth 3000 J., had been regularly elected to ficienc 
the office, and had tendered his fine, on condition that he ſhould The 
be diſcharged from ſerving the office in future; but this was not fice, m 
accepted. . On a motion for an information againſt him, the court joined 
were clearly of opinion, that the payment of the fine did not ei- ticular 
| empt the perſon paying it for more than a year, without the agree- non 1: 
ment of the corportion that he ſhould be diſcharged for a longer ral brar 
time. And they granted an information againſt the defendant, But 
becauſe the vacancy of the office occaſioned a ſtop of publick juſtice, too (5) 
and the year would be nearly expired before an indictment could afted b 
| be brought to trial.] taken b 
\ county 
4 (C) Manner of appointing him; and herein, of hi WM. 74 
5] Oath. | «in al 
= Dalt. Sh. 7, HE high-ſheriff hath his authority given him by two (a) pi I 5 
. Where ſee . tents; by the one, the king commits to him the cuſtody 6 3 
bo — when the county; by the other, the king commands all other his ſud- . 5 
| (6) As the jets within that county to be aiding and aſſiſting to him in al WW, e 
= — ler. things belonging to his office. WH chic: 
3 ders patent of record, if therefore it ſhall come in queſtion, whether he be ſheriff or not, it is t9 « do m 
tried by the record, or it may be tried by the examination of the ſheriff, Dalt, Sh. 8. 9 Co. 3 « and, 
Jenk. 90. For the fees of his patent, vide 3 G. 1. c. 15. | y king | 
+ Dut. Sh. 6. By the ſtatute of 9 E. fl. 2. the chancellour, treaſurer, and 4 lay to 
1 (6) _ it judges are to meet (b) Craftino Animarum, being the 3d of Nu. fayou 
. , every year, in the Exchequer chamber, to nominate perlons : the de 
other day. to be made ſheriffs. And the manner is, the Lord Chancellov', 2 thing: 
N 13. pots, * other high officers, being of the privy — * — 

253 gether with the j f and the barons 0 
By 240.2 8 * of both benches Exchequei Vos, 


perſons 
1cellovr, 
act! , to- 
of the 
chequei 


Sheriff, 


Exchequer, being aſſembled in the Exchequer-chamber, nominate 


may prick one of them to be ſheriff of every county. 


And yet the king by his prerogative may make and appoint the 
ſheriffs without this uſual aſſembly, and election or nomination in 
the Exchequer, as is the daily practice at this day upon the death 
of any ſheriit, 


The ſheriffs in every of the ſhires of Wales ſhall be nominated 
yearly by the Lord Preſident, council, and juſtices of Maler, and 
ſhall be certified up by them, and after appointed and elected by 
the king as other ſheritfs are. 


that the king may appoint out of them.] 


The ſheriff, before he doth exerciſe any part of his office, and 
before his patent is made out, is to give ſecurity in the King's Re- 
membrancer's office in the Exchequer, under pain of 100 /, 
for the payment of his proffers, and all other profits of his ſhe- 
rifwick, But theſe ſecurities are never ſued, unleſs there is a de- 
ficiency in the ſheriff's effects. | 

The ſheriff, before he takes upon him the exerciſe of his of- 
fice, mult not only take the oaths of allegiance and abjuration in- 
joined all officers by divers acts of parliament, but likewiſe a par- 
ticular oath of office, which is (a) ſaid to be by the ancient com- 
mon law, and contains a conciſe account of the nature and ſeve - 
ral branches of his othce. This ancient oath is ſet down in Dalton, g. 

But there being in this oath ſome things which were thought 
too (5) ſtrict with reſpect to ſheriffs, inſtead thereof it is now en- 
ated by the 3 Geo. 1. c. 15. { 18. that the following oath ſhall be 
taken by all high ſheriffs, except the ſheriffs of Wales and of the 
county palatine of Chefter (c), &c. viz. © I A. B. do ſwear that I 
* will well and truly ſerve the king's majeſty in the office of ſheriff 
in the county of and promote his majeſty's profit 
„ in all things that belong to my office as far as I legally can or 
* may, I will truly preſerve the king's rights and all that belong- 
eth to the crown, I will not aſſent to decreaſe, leſſen, or con- 
* ceal the King's rights, or the rights of his franchiſes; and 
* whereſoever I ſhall have knowledge that the rights of the 
* crown are concealed or withdrawn, be it in lands, rents, fran- 
* cliſes, ſuits, or ſervices, or in any other matter or thing, I will 
do my utmoſt to make them be reſtored to the crown again 
* and, if I may not do it myſelf, I will certify and inform the 
king thereof, or ſome of his judges. I will not reſpite or de- 
* lay to levy the king's debts for any gift, promiſe, reward, or 
„ favour, where 1 may raiſe the ſame without great grievance to 
1 the debtors. I will do right as well to poor as to rich, in all 
things belonging to my office, I will do no wrong to any 
man for any gift, reward, or promiſe, nor for favour or hatred. 


* I will diſturb no man's right, and will truly and faithfully ac- 
You, VI. L | aut 
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e. 48. F 12. 


three perſons in every county to be preſented to the king, that he Sheriffs are 


to be ap- 


pointed on 
the morrow of St. Martin. 


Dyer, 225» 
Dalt. Sh. 6, 
[ Vide 1 Bl. 
Comm. 341 


and Mr. Chriſtian's note. ] 


34 H. 8. 

c. 26. 

Dalt. Sh. 6. 
By ſtat. x 
W. & M. 


c. 27. 84. 


the nomination of three proper perſons to be ſheriffs of the Welch counties is now veſted in the juſtices 
of the great ſeſſions, who are to certify the names of ſuch perſons to the privy council croftino animarum, 


Dalt. Sh. 7. 


Dalt. Sh. 9. 
(a) Dyer, 
163. 


(Ve Cro. 
Car. 26. 
Several ex- 
ceptions 
taken by my 
Lord Coke 
to the addi- 
tions made 
to the an- 
cient oath, 
and annexed 
to the dedi- 
mus to (wear 
him ſheriff 
of Bucks. 
4% The 
ſheriffs of 
thoſe places 
are to take 
the oid oath, 
with the 
omiſſion 
only of the 
words im- 
pofing con- 
ſtant refi- 
dence in 
their bailis 
wicks. 

3 Geo. 1. 


co 182001] 
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146 Sheriff, | 
ce quit at the Exchequer all thoſe of whom I ſhall receive an 
b « debts or duties belonging to the crown. I will take nothin 
« whereby the king may loſe, or whereby his right may be dif- 
. turbed, injured, or delayed. I will truly return, and truly ſerre 
« all the king's writs according to the beſt of my {kill and know- 
ledge. TI will take no bailiffs into my ſervice but ſuch as I wil 
« anſwer for, and will cauſe each of them to take ſuch oaths az 
ct I do in what belongeth to their buſineſs and occupation. I wil 
„e troly ſet and return reaſonable and due iſſues of them that be 
« within my bailiwick, according to their eſtate and circum- 
&« ſtances, and make due panels of perſons able and ſufficient, 
cc and not ſuſpected or procured, as is appointed by the ſtatutes 
cc of this realm. I have not ſold or let to farm nor con- 
et tracted for, nor have I granted or promiſed for reward or be. 
cc nefit, nor will I ſell or let to farm, nor contract for or grant for 
„ reward or benefit by myſelf or any other perſon for me, or for 
e my uſe, directly or indirectly, my ſheriffwick or any bailiwick 
« thereof, or any office belonging thereunto, or the profits of the 
« ſame, to any perſon or perſons whatſoever. I will truly and d. 
de ligently execute the good laws and ſtatutes of this realm, and 
te in all things well and truly behave myſelf in my office for tl: 
* honour of the king and the good of his ſubjects, and diſcharge 
| « the ſame according to the belt of my ſkill and power. 80 hel 
; © me God.” : | 
Dalt. Sh. 15. If a perſon refuſed to take upon him the office of ſheriff, it ws 
Dyer, 167. uſual to puniſh him in the Star- chamber; and he may now be pro- 
| ceeded againſt by information in the court of King's Bench. Ally 
if he refuſes to take the oaths injoined him, or officiates in the office 
before he hath thus qualified himſelf, that court, which hath a g-. 
neral ſuperintendancy over all officers and miniſters of juſtice 
(ez Lev. will grant an information againſt him. And it hath been (a) held, 
8 that a refuſal of oaths injoined to be taken, amounts to a refuli 
ate 3% of the office. | 
Dalt. Sh. 13, If the ſheriff be not in London, the oath may be taken by de 
14+ mus poteflatem, directed to any two juſtices of the peace of th: 
ſame county, one to be of the guorum, or to any other commillioner 
or commiſſioners, or before one of the judges of aſſiſe for tit 
county, or one of the Maſters in Chancery, who, it is ſaid, may u 
well as the judge adminiſter ſuch oath without any dedimus. 
Dyer, 168. If the commiſhoners ſhall return the commiſſion or writ, at 
Dalt. Sh. 14. the oaths to be taken when they were not taken, this 18 finable. 
x3 Co. 99. It is held, that the breach or violation of this oath, although u 
| high offence, is not however perjury, nor puniſhable as ſuch. 


(D) That he muſt attend to this Office ſingly, and 
23 9275 cannot execute any other. 


7550. 48. 17 is holden, that a ſheriff cannot be elected night of the ſlux 
it. Rep. 


. for that county for which he is ſheriff. 
Simon Dewe's Jour. 38. 436. * 
5 a 


| | Sf 7 f. i 7 1 47 
And although a ſheriff is by virtue of his office a conſervator Dat. Sh. 27. 
of the peace, yet it is enacted by the 1 Mar. ff, 2. c. 8.5 2. 
That no perſon having the office of ſheriff of any county ſhall 
« exerciſe the office of juſtice of the peace in any county where 
« he ſhall be ſheriff during the time he ſhall uſe the office of 
« ſheriff.” 45 | . 
By the 1 H. 5. c. 4. it is enafted, „ That no under-ſheriff, ſhe- Dalt. Sh. 
« riff's clerk, receiver, nor ſheriff's bailiff, ſhall be attorney in 45 


be « any of the king's courts during the time that he is in office.” 

m - > . 

* (E) How long to continue in his Office, and by 

a. what determined. | 

* Y the 14 E. 3. c. 7. it is enacted, & That no ſheriff (=), un- Confirmed 
for « der-ſheriff, nor ſheriff's clerk, ſhall tarry or abide in his — —9 4 
ek office above one year, upon pain to forfeit two hundred (a) By the 
1 « pounds yearly as long as he occupieth the office; and that every 42 E. 3. 
17 « pardon made for ſuch offence or forfeiture ſhall be void z and 67 * Ne 
* © all (5) letters patent made to occupy ſuch office above one year vithſtanding 
5 « ſhall be void, any words or clauſe of non ob/tante put into ſuch this it hath 


patent notwithſtanding z and that whoſoever ſhall preſume to 5 * 

- \ a in 
© take upon himſelf the office of a ſheriff above one year by the Yeat- 
force of ſuch letters patent, ſhall be diſabled from ever after bool, 218.9. 


« i with ” + b. that 

US to be ſheriff within any county of England, { _ he king 
> Dro- the clauſe of non ob/Zarte, might make a good patent of ſuch office for life; and by the following au- 

p thorities, which ſeem to be grounded on this reſolution, it is ſaid, that the king by his pretogative may 
Allo, ſpenſe with theſe ſtatutes, and grant the office of ſhtriff fot gears, life, or in fee. 7 Co. 14. Finch 
office et Law, 234. Plow, 502. Dalt. Sh. 22. But yet vide 2 Hawk. P. C. e. 37. where the contrary 
age 9pinion is holden, and the reaſon of theſe authorities refuted, and ſtat. 1 W. & M. ſell. 2. c. 2. 
uſtice 8 be 3 
1 By the 1 Ric. 2. c. 11. it is enacted, „ That none that hath Confirmed 
fell „been ſheriff of any county a year ſhall be within two years by * * 


* next choſen again, or put in the ſame office, if there be other 
« ſufficient.“ | 


no And by the 1 Hen. 5. c. 4. it is enacted, © That they that be 
-(rone! „ bailiffs of ſheriffs one year ſhall be in no ſuch office by three 
3 « years next following, except bailiffs of ſheriffs which inherit in 


« their office“. 


* y Þy the common law the patents of ſheriffs, like all other com- Dyer, 65. 
rit, and miſſions, determined by the death or demiſe of the king; but Dt. Sh. 1. 
* art by the 7 W. S M. c. 27. $21, and 1 Ann. ft, 1. c. 8. ſuch 

ough n commiſhon ſhall remain in full force for the ſpace of fix months 

* 1 next after ſuch death or demiſe, unleſs ſuperſeded, determined, or 


made void by the next ſucceſſor. | 
But though ſuch patent was determined by the death of the 7 Co. 3e. 
y, and king, yet it was adjudged, that if the ſheriff after ſuch demiſe, 
and before his taking out a new patent, ſuffered a priſoner to 
eſcape, that an action lay againſt him, 85 
It hath been held, that the affice of ſheriff does not determine Co. Elis. 
by the party's becoming à peer on the death of his father, but 12. S" 


tat he ſtill remains ſheriff ad voluntatem regis, — 
L 2 | 


the (lus 


0 
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(F) That he muſt be reſident in his County, and 
whether he hath any juriſdiction out of it. 


(a) The BY the 4 H. 4. c. 5. it is enacted, © That every ſheriff ſhall 
word * « be (a) dwelling in proper perſon within his bailiwick for 
rn ce the time he ſhall be ſuch officer, and that the ſheriff ſhall be 


whichit is “ (6) ſworn to do the ſame.” 
ſaid is not p 
well tranſlated by the word deoe/ling. Lit. Rep. 328. (6) Is now left out of the new oath, 


Dalt.Sh a2. Hence it is clear that a ſheriff hath no juriſdiction in any other 
99R-4-14 county, nor can he do a judicial act, in which his perſonal pre- 
1 ſence is required out of his county. But it is held, that he may 
bond out of do a (c) miniſterial act, as make a panel, or return a writ out of 


his county. 1k; 
TLRs his county. 


1455. 2 Str. 757+] 


Dalt. Sh. 22. But, if the ſheriff be beyond ſea, and make a panel or any re- 
turn there, and fend it into England, it is not good, for he is an 
officer but only in England. 

- Dalt.Sh.23, If on a habeas corpus, &c. the ſheriff is commanded to carry a 
priſoner to a certain place out of his county, and in doing this he 
is obliged to go through ſeveral counties, to this ſpecial purpoſe he 
hath authority in theſe other counties. 

Plow. 37. So, if a priſoner of his own wrong ſhall make an eſcape, and 

Dalt. Sh. 23. fly into another county, the ſheriff or his officers upon freſh fuit 
may take him again in another county. 


(G) Cannot diſpoſe of his Bailiwick. 


| BY the 23 H. 6. c. 10. it is provided, * That no ſheriff ſhall let 
ce to farm in any manner his county, nor any of his bail. 
& wicks, hundreds, or wapentakes.“ 
3Keb. 678, In the conſtruction hereof it hath been holden, that this is: 
— particular law, and muſt be pleaded, otherwiſe, the judges cannot 
take notice of it. 

20 H. 7.13, It hath been holden, that a leaſe thereof, though no rent was 
Dadt. Sh. 23. ever reſerved, is within the ſtatute, the intent thereof being that 
ſheriffs ſhould keep their counties in their own hands, 

Plow. 87. It feems the better opinion, that a leaſe, reſerving only part d 
Dalt.Sh. 23. the profits, is within the ſtatute. 
Dalt.$h.24. It hath been doubted, whether a leaſe made by the ſheriff of Iu 

office or county only by parol be within the ſtatute. 

Moor, 781. It hath been adjudged in the caſe of the ſheriff of Nottingham 
tg who took money for his bailiwick, which he firſt gave his ſerr- 
ants, and which they ſold, but he himſelf received the money, 
Vide tide that this was within the ſtatute 4 H. 4. c. 5. which prohibits the 
letting to farm, Oc. under certain penalties ; and that it was na 
only malum prohibitum, but likewiſe malum in ſe, as tending to 6x 

tortion and other oppreſſions. e 


57 


Sheriff, 


By the 3 Geo. 1. c. 15. 5 10. © It ſhall not be lawful for any 
« perſon to buy, ſell, let, or take to farm the office of under- 
« ſheriff or deputy-ſheriff, ſeal-keeper, county-clerk, ſhire-clerk, 
« gaoler, bailiff, or any other office pertaining to the office of high 
« ſheriff, or to contract for any of the ſaid offices, on forfeiture of 
« 5001,, one moiety to his Majeſty, the other to ſuch as ſhall ſue 
« in any court at Męſiminſter within two years aſter the of- 
« fence, 

« Provided that nothing in this act ſhall hinder any high ſhe- 
« riff from conſtituting an under-ſheriff or deputy-ſheriff, as by 
« law he may, nor hinder the under-ſheriff in caſe of the high. 
« ſheriff's death, when he acts as high ſheriff, from conſtituting 
« 2 deputy, nor hinder ſuch ſheriſſ or under-ſheriff from receiving 
« the lawful fees of his oſſiee, or from taking ſecurity for the due 
« anſwering the ſame, nor hinder ſuch under-ſheriff, deputy-ſhe- 
« riff, ſeal-keeper, &c. from accounting to the high ſheriff for all 
e ſuch lawful fees as ſhall be by them taken, nor for giving ſecu- 
« rity ſo to do, nor to hinder the high ſheriff from allowing a ſa- 
« lary to his under-ſheriff, &'c. or other officers “.“ 


M. 4 0. 2. c. B. 


H) Of the High Sheriff's Power and Duty in 
appointing an Under-Sheriff, and other Deputies: 
And herein, 


1, Of the Under - Sheriff, and in what Manner appointed. 
ALTHOUGH the king by his letters patent granteth to the 


ſheriff cuflodiam comitatus, without any expreſs words to make 
1 deputy, yet hath the ſheriff power to make a deputy or under- 
ſheriff, who may execute all the miniſterial parts of the office. 
For experience, ſays my Lord Hobart, proves, that many ſheriffs 
cannot execute it themſelves. From the (a) antiquity thereof and 
neceſhty of this officer the law takes notice of him, and on his 
being appointed, the law implicitly gives him power to execute all 
- ordinary offices of the ſheriff himſelf, that can be transferred 
law. 


wicecomes; and in the ſtatute 11 H. 7. c. 15. Shire Clerk. 
yer, 355. | 

He is, ſays my Lord Hobart, in nature of a general bailiff to 
the ſheriff over the whole ſhire, as others are over the hundred; 
and being in effe& but the ſheriff 's deputy, according to the na- 
ture of a deputation, he is removable as an attorney is; and 
though made irrevocable, yet may the high ſheriff remove him. 
But having once appointed him, though he may totally remove 
him, yet he cannot (6) abridge him of any part of his power. 

The high ſheriff may execute the office himſelf, and the under- 
ſheriff hath not, nor ought to have, any eſtate or intereſt in the 
alice itſelf ; neither may he do any thing in his (c) own * 

| Lz ut 


4 Co. Mitton's caſe, 


149 


If a ſheriff 
takes bond 
of his bailiff 
to pay 20 d. 
for every de · 
fendant's 
name in 
every war- 
rant in meſne 
proceſs, it is 
not letting 
his peri- 
Wick to farms 
Ballantine 
v. Irwin, 


Fort. 368. 


Dalt. 3, 54. 
Hob. 13. 
{a) Was for- 
merly called 
ſeneſcballus 
vicecomitis, 
Dalt. Sh. 3. 
— And in 
the ſtatute 
Weſtm. 2, 
13 Ed. 1. 
ſtat. 1. 
c. 39. he is 
called ſub- 

0 Co. 49. : 


Hob. 13. 


(5)2 Browny 
281. 

Dalt. Sh. 3 
(e) An un- 


der-ſheriff 
mult ct in 


150 Sheriff. 


the name of but only in the name of the high ſheriff, who is anſwerable for 
the high him, | | 


45 ye 
, — 


ſtatutes of this realm. I have not bought, purchaſed, or taken 
« 0 


ſheriff, be- PO: le 
cauſe the writs gte directed to the high ſheriff. Salk. 96. 7777 7 
By the 3 Geo. 1. c. 15.68. it is enacted, “ That if any ſheriff 4 
te ſhall die before the expiration of his year, or before he be ſuper- a 
« ſeded, the under-ſheriff ſhall nevertheleſs continue in his of- « 
e fice, and execute the ſame in the name of the deceaſed till an- « ; 
: _ «& other ſheriff be appointed and ſworn; and the under-ſherif all. 
--« ſhall be anſwerable for the execution of the office during ſuch , 
c“ interval, as the high ſheriff would have been; and the ſecu- " 
« rity given by the under-ſheriff and his pledges ſhall ſtand a ſe- = 
<« curity to the king, and all perſons whatſoever, for the due per- «b 
e forming his office during ſuch interval.” 6 
(a)Thatbe- The under-ſheriff, before he intermeddle with the office, is to a 
fore _ be ſworn ; this is injoined (a) by the ſtatute 27 Elia. cap. 12. and 27 
; 8 the form of the oath there preſcribet. | NY 
riff was never ſworn. Roll. Rep, 274+ Per Coke. . « þ 
And now by the 3 Ce. 1. c. 15. 5 19. it is enacted, That all , y 
under - ſheriſſs of any counties in South Britain, except the counties EN 
in Wales and county palatine of CH er, before they enter upon ia 
their offices, ſhall take the following oath, vis. © IA B. do ſwear, ns 
6 that I will well and truly ſerve the king's majelty in the office " 2 
« of under-ſheriff of the county of — and promote his { 
« majeſty's profit in all things that belong to the ſaid oflice as far FEY 
« as I legally can or may, and will preſerve the king's rights and Al 
«© all that belongeth to the crown, I will not aſſent to decreaſe, 3 0 
<«« leffen or conceal the king's rights, or the rights of his fran- unde 
' & chiſes; and whenſoever I ſhall have knowledge that the rights confic 
c of the crown are concealed or withdrawn, be it in lands, rents, 
<5 franchiſes, ſuits or ſervices, or in any other matter or thing, | ( 
ge will do my utmoſt to make them be reſtored to the crown 2. 
« again; and if I may not do it of myſelf 1 will certify and in- 
«« form ſome of his majeſty's judges thereof, and will not reſpite It 
« or delay to levy the king's debts for any gift, promiſe, reward, good | 
ce or favour, where I may raiſe the ſame without great grievance truſt 
te to the debtors. I will do right as well to poor as to rich, in herif 
« all things belonging to my office, I will do no wrong to any friend 
* man for any gift, reward, or promiſe, nor for favour or hatred. 4 
« J will diſturb no man's right, and will truly and faithfully ac- ſheriff 
& quit at the Exchequer all thoſe of whom I ſhall receive any harmle 
« debts, duties, or ſums of money belonging to the crown. I will or any 
t take nothing whereby the king may loſe, or. whereby his right high { 
« may be diſturbed, injured, or delayed, I will truly return, and take ſe 
ce truly ſerve all the king's writs to the beſt of my ſkill and know. intend, 
„ ledge, I will truly tet and return reaſonable and due iſſues of But, 
« them that be within my bailiwick, according to their eſtates 2 bond 
© and circumſtances, and make due panels of perſons able and ſufi: above - 
* cient, and not ſuſpected or procured, .as-is appointed by the becauſe 


Sheriff. 


— 


if directly, to any perſon or perſons whatſoever, for the office of 
ag « under-ſheriff of the county of —— which I am now to 
75 « enter upon and enjoy, nor for the profits of the ſame, nor for 
% « any bailiwick thereof, or any other place or office belonging 
if « thereunto. I have not ſold or contracted for, or let to farm, 
FN « nor have I granted or promiſed for reward or benefit by my- 
* « ſelf, or any other perſon for me, or for my uſe, directly or 
* « indirectly, any bailiwick thereof, or any other place or office 
"I « belonging thereunto. I will truly and diligently execute the 
good laws and ſtatutes of this realm, and in all things well 
EE « and truly behave myſelf in the ſaid office for his majeſty's ad- 
oy vantage and for the good of his ſubjects, and diſcharge my 
« whole duty according to the beſt of my {kill- and power. So 
« help me God.” 
Which oath is to be adminiſtered by ſuch commiſſioners” as ſhall 
1 be named to adminiſter the oath to the high ſheriff, as often as a 
i commiſſion of dedimus ſhall be ſued forth for that purpoſe, or by 
4% the barons, or one of them, when the ſheriff deſires to be ſworn 
ö in town. eee eee 
— [The ſheriff cannot depute two perſons, under-ſheriffs extra» Dey 4 
far ordinary, to take an inqueſt. =P . — 4 4 
and Although ſervice of a rule on the under-ſheriff's agent in town Rex v. 
eaſe, not good ſervice, yet ſervice at the offices of the agents for the Coles, 
fran- under-theriff of London, Middleſex, and Surry, is, becauſe they are Dough 42%s 
ights conſidered as the offices of the under-ſheriffs.] ; 
ents, | 
My 2, Of Covenants between the High Sheriff, his Under-Sheriff, 
1 in- and other Officers. 
ſpite It is meet and ſafe, ſays Dalton, for the high ſheriff to take Dalt. Sh. 
yard, good ſecurity from his ander-ſheriff and other officers before he 445. 
Vance truſt them with their offices; and for this commonly the high is 
h, in ſheriff taketh bonds and covenants from the under-ſheriff and 
o any lriends, as alſo of his bailiffs and gaoler. 
atred. And as this is allowed by law, it is holden, that if an under- Hob. 12, 73. 
ly ac- ſheriff covenants with the high ſheriff to diſcharge and ſave him Mow, 856. 
e any harmleſs from all eſcapes of priſoners arreſted by the under-ſheriff, 2 ba, 
I wil or any by him .appointed, this is a good covenant ; for ſince the 
right lich ſheriff transfers his authority, it is but reaſonable he ſhould 
1, and take ſecurity for the faithful execution of it; and there is nothing 
ex intended againſt law, but rather to prevent than connive at eſcapes. 
ues 0 But, if the high ſheriff makes F. S. his under-ſheriff, and takes Hob. 12, 13. 
eſtates 2 bond or covenant from him that he will not ſerve executions 2 Mo og. 
] 2 above 20 J. without his ſpecial warrant, this is a void covenant, „ 


4 


made 


151 
« to farm or contracted for, nor have I promiſed or given any | 
« conſideration, nor will I buy, purchaſe, or take to farm, or eon- 

« tract for, promiſe, or give any conſideration whatſoever by my- 

« {elf or any other perſon for me, or for my uſe, directly or in- 


becauſs it is againſt law and 1 8 inaſmuch as when he is Sir Daniel 


Norton u. 


Sims. 


152 | Sheriff, 
made under-ſheriff, he is liable by the law to execute all proceſs 
as well as the ſheriff is. | | 
But it was reſolved in the above caſe, that though this cove. 
nant was void in law, that yet the bond was good for the ref 
of the covenants which were agreeable to law ; and a difference 
was taken between a bond made void by ſtatute and by common 
law; for upon the ſtatute of 23 H. 6. cap. 9. if a ſheriff will take 
T> Will a bond for a point againſt that law, and alſo for a due debt, the 
957+] whole bond is void, for the letter of the ſtatute is ſo; for a ſtatute 
is a ſtrict law; but the common law doth divide according to 
common reaſon, and having made that void that is againſt lay, 
lets the reſt ſtand. 2 « 
Hob. 13- Alfo, it was reſolved, that this caſe was not within the ſtatute 
1 * 23 H. 6. c. g. becauſe it was not a bond made by or on the behalf 
4 "on "i of a priſoner, and becauſe the ſtatute is not pleaded, as it ought 
$75+] to be, being a ſpecial law (a). 
Moor, 242. 80, in debt upon an obligation entered into by the ſheriff; 
— 1+ hl clerk, or under-ſheriff, for payment of money into the Exchequer 
Lor. within 14 days after he received it, who pleaded the ſtatute 23 H.6, 
c. 9. and averred that it was taken colore officit ; it was adjudęed 
upon demurrer, that the ſtatute extended only to bonds taken 
from - thoſe who were to appear, or who wert in ward, and not 
to this caſe. | | 
In debt on an obligation by the under-ſheriff to the high ſherif 


Hob. 14+ 


Stil. 16. 
Wroth Yo for ſaving him harmleſs, the defendant pleaded, that he had favel 
er him harmlefs ; which on demurrer was held an ill plea, becauſe 


ings. he might have ſaved him harmleſs in ſomes things though not in 
| all, and therefore non damnrificatus had been the proper plea, 


Stil. 18. In debt by an under-ſheriff againſt his bailiff on an obligation 
ey to ſave him harmleſs in the executing of proceſſes and other thing 


Allen, 10. Contained in the condition, it was objected, that it was not al 
S. C. For leged that the procets was to be executed within the hundred 
though wherein he had juriſdiction: and this the court held a good ob⸗ 
, wards of the. . fps p 

condition jection, becauſe the bailiff cannot execute a proceſs out of the 
were general hundred wherein he is bailiff, by virtue of his general authonty, 


to make re- . 21 
edge F but only as a ſpecial bailiff. 


warrants directed to him, yet it was to be underſtood of ſuch only as were to be executed within the 
hundred of which he was made bailiff. 2 Saund. 414+ S. C. cited. 


Sid. 30. Deht on a bond to perform covenants, which was, that the de. 

— fendant ſhould not let at large any priſoner arreſted without tix 
PF ſheriff's warrant: the plaintiff ſhews the defendant had let ſuck 
a priſoner at large at We/{minfler, &c. it is good without ſhewing 
the time and place of the arreſt, for the eſcape is the material 

part of the covenant, and the manner of the arreſt is not in quei 
tion; and whether he were legally taken or impriſoned, was 1d 
material when he was ſuffered to go at large. 


H. 5 & In debt on an obligation conditioned to perform the covenant 
SK. and agreements in an indenture made between the ſheriff of £/#* 
Lewin v. And the under-ſheriff, in which the under-ſheriff covenanted to 11 
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Sheriff, 


all ſums of money which ought to be paid 7 the ſheriff touchin 
the execution of the ſaid office, and to. diſcharge the ſheriff 0 
them : defendant pleads performance generally ; plaintiff in his 
replication aſſigns a breach in non-payment of 40 J. to the gaoler 
of Chelmsford, expended pro materia tangent” execut' offic* predif?, viz. 
for the conduCting of a priſoner from Chelmsford to York caſtle, 
and for his meat and drink in the journey, which ſum the gaoler 
hath recovered agaifiſt the ſheriff. Defendant rejoins, that the 
recovery was for a particular matter between them, and not for 
matter touching his office, and concludes to the country; upon 
which the plaintiff demurs. It was urged for the plaintiff, and 
agreed to by Wild, Juſtice, that the defendant ought not to have 
concluded his rejoinder to the country, but to have left it to the 
plaintiff to anſwer to. Per cur. There is no good breach aſſign- 
ed; for the recovery within this covenant ought to be for ſuch 
matter as concerns the ſheriff, to which by law he is compellable, 
The recovery againſt the ſheriff was in an aſſiumpſit. It does not 
appear that the ſheriff was obliged to bring him to York. It does 
not appear that there was any habeas corpus ; and the ſheriff can- 
not deliver his priſoner to another ſheriff without an habeas corpus, 
upon the back of which he writes his charges, which are allowed 
by the judges of aſſiſe; and this ſhall be allowed to him upon his 
account in the Exchequer, if the priſoner was carried into another 
county; but if it was in the ſame county, he ſhall not have allow- 
ance for his charges. As to that which is aſſigned, that part became 
due for finding meat and drink for the priſoner ; this is no breach 
ſor before the party is convicted he ought to live at his own 
charges, and therefore till conviction hath his goods, but after 
conviction at the charge of the king; and therefore the ſheriff ſhall 
have allowance in the Exchequer. At the plaintiff's requeſt the 
court permitted him to diſcontinue, paying the defendant all his 
coſts without proceſs. 


3. Of Acts that may be done by either of them, or where the 
High Sheriff muſt himſelf be perſonally preſent. 


As it is impoſſible the high ſheriff can himſelf perſonally ex- 
ecute every branch and thing belonging to his office, and as the 
law, from the neceſlity of the thing, and in furtherance of juſtice, 
allows him to make a deputy, hence it is neceſſary that ſuch, de- 
puty ſhould in all things, in which the high ſheriff's perſonal pre- 
ſence is not required, have the ſame power with the ſheriff him- 
ſelf; and as by the nomination of him, the ſheriff implicitly con- 
fers on him a power of doing, all ſuch offices as he himſelf could 
execute, and may be transferred by the law, it is likewiſe held, 
that the deputy's authority is by law ſo equal with the principals, 
that any condition, covenant, or other bargain to reſtrain it, is 
void; and therefore it is now univerſally agreed, that the under- 
fucriff may make bills of ſale upon executions, aſſigu bail-bonds *, 
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Alfop. 


Hoh. 12,13. 
Salk. 95. 
Ld. Raym. 
658. 

Com. Rep. 
84. pl. 52. 
See 12 Mod. 
467. 470. 
690. 

*. The un- 
der-ſheriff 
himſelf may 
aſſign a baile 
bond in the 
name of the 
bigh ſheriff, 
fince ſtat. 

4 & 5 Ann. 
0. 16. dut 
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the under- make return to writs, and in general do every thing that the ſherig 8 
therift's Himſelf can do. | | 
clerk may mW Pp 
not. Kitſon v. Fagg, 1 Stra. 60, [But this caſe was denied to be law by Lord Mansfield, in the ca; 5% ne 
of Harris v. Aſhley, Sittings in Middleſex, Mich. Term 30 G. 2. where the aſſignment was under the 
ſeal of office, and was made by the under-ſheriff*s clerk, in his office, and that appeared to be the uſu men 
practice of making ſuch aſſignment; and in French v. Arnold, Tr. 5 G. 3. this caſe of Harris y, exec 
Aſhley being mentioned, Lord Mansfield ſaid, he had mentioned it before he had determined it, to Mi. 1 fra 
J. Denniſon, and afterwards to the other judges of the cowt, and they concurred with him in opinion { 
that the bond was well aſſigned. 1 Str. 60. Nolan's edition, notes. ] the 
| oyer 
Dalt. Sh. Upon any writ or proceſs delivered to the under-ſheriff, he, a; the v 
203. well as the high ſheriff, may direct his bailiff or other officer to 80 
arreſt or other wiſe to execute ſuch proceſs; but ſuch bailiff or ſberit 
other oſſicer muſt ſerve or execute it himſelf, for he cannot com. turna 
mand any other to do it either by word or writing. the c 
Dalt. Sh. So, the under-ſheriff, bailiff, or other ſuch officer, may, if need a folie 
204. be, take the peſſe comitatus, that is, what number of other perſons 0 
they ſhall think good, to execute any writ, proceſs, or other lau- plea c 
ful warrant to them directed, and ſuch as ſhall not aſſiſt them cxecu 
therein, being required, ſhall make fine to the king. turnal 
Caſes in And as the under-ſheriff is principally active in the execution erecu 
B. R. 454. of the office, ſo the courts have refuſed to grant an attachment In; 
againſt the high ſheriff where the under-ſheriff refuſes to return plea a 
a writ, but will grant an attachment againſt ſuch under-ſherif, It be « 
jt and by a (a) rule oblige the high ſheriff to return ſuch attachment foid, 
H. 5 ann, Againſt the under-ſheriff. But the uſual courle is to direct the 
in B. R. attachment to the coroners. 
Cro. Eliz. A writ upon the ſtatute of Northampton was awarded to the In! 
got ſheriff and juſtices of peace of the county of Norfolk to remove a under- 
vett v. . . 
Farar, force; the under-ſheriff by command of the high ſheriff executed 
the writ, and by virtue thereof arreſted J. S. and it was held, 4. The 
that the execution of the writ by the under-ſheriff was good, 
2 as it named him only by the name of his office, and 
not by his proper name, and as it did not expreſsly command 
5 him to act in his proper perſon. Alth 
Dalt.Sh.34 But, in all caſes where the writ commands the ſheriff to go in and uſi 
| perſon, there, the writ is his commiſhon, from which he cannot for the! 
deviate. But, if the ſheriff return that he was there in perſon, warrant 
and this return be received and filed, then any information to the are to e 
contrary comes too late, becauſe by the filing it is become a mat- ed to af 
ter of record, againſt which no averment in ui lies, neither ca bailiff g 
 _ the party have error upon the return. occaſion 
Oro. Eliz. As, in a writ of partition, the ſheriff muſt be on the lands in fatute 27 
— perſon according to the direction of the writ; and if he be not, 9 ecute, 
Clay's caſe, n R . take ſecuri 
the court upon information thereof, before filing the return, wil is, v1 
order the filing to ſtay; and if upon examination it be ſo found, 
will award a new writ. | | ; but, 
4. H. 4. 7. 80, in a writ of rediſſeiſin, in which by the ſtatute of Mein authoriſ 
Hob. 13. the ſheriff is. judge as well as officer, he muſt execute it in perſon, , muſt 
Jerk. 181. and cannot make a deputy. ully aff 
805 lover is nal 
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So, in a writ of inquiry of waſte, the ſheriff muſt himſelf go Reg. 23 

in perſon and view the place waſted; for though in this caſe he — — 

is not in ſtrictneſs judge, but is to inquire by the oaths of twelve Oh on 

men, &c, yet his writ being in nature of a commiſſion, he mult 2 ln. 390. 

execute it in perſon 3 and, as he is in laco zudicis, if the land lie in Deja 34. 

a franchiſe, the ſheriff cannot make his warrant to tlie bailiff of Te FO 

the franchiſe, or return mandavi ballivo, &c, for he cannot grant 

over the judicial power, but he muſt enter the liberty and execute 

the writ himſelf. | 

So, in a writ of admeaſurement of dower and paſture, the high F. N. B. 148. 
ſheriff muſt execute theſe in perſon, being vicontiel and not re- 3 
turnable, and to which the parties may plead before the ſheriff in 8 
the county, if they think fit, unleſs they are removed in C. B. by 
a pore, which the plaintiff may do without ſhewing any cauſe. 

So, in a writ de native habends, if it goeth to the ſheriff to hold Bro. Office. 
plea of the matter, there, he is both judge and officer, and muſt Bat 85 
execute it in perſon; but, where it is directed to the ſheriff re- _- 
turnable in B., there, his office is miniſterial only, and he may 
execute it by his under-ſheriff or deputy, | 

In a writ of zufticies, which is a commiſſion to the ſheriff to hold 2 Leon. 34. 
plea above 40 5. the high ſheriff muſt execute it in perſon ; and if e 
it be done by the under-ſheriff, the judgment thereon is utterly Lond Das 


yoid, and coram non judice. holds that 
: . the ſuitors 
are judges, and not the ſheriff, 6 Co. 12, 13, 


In hath been adjudged, that an aſſignment of priſoners by the M. 6G. 2. 


under-ſheriff is as valid as if made by the high ſheriff himſelf, 4 4 
Owenlawe 
4. The Manner of appointing Bailiffs and other (a) Officers; and (a) By the 
therein of his being anſwerable for their Acts. —— N * — 


muſt appoint four perſons in the county in his name to make replevins, &c. 


Although all writs and proceſſes are directed to the high ſheriff, Dalt. Sh. 


and uſually delivered to the under-fſheriff, yet, it being impoſſible 193.17. 
' Keilw. 86. 
for them to execute them all themſelves, they are to make out () A balitr 


warrants or precepts to their (5) bailiffs and other officers, Who is to take 


are to execute the ſame ; and for that purpoſe they are empower- 2 

eq to appoint a bailiff in each hundred, and may appoint a ſpecial e be 
baliff or particular perſon to execute a writ upon any certain taken by the 
occaſion, | | under-ſhe- 

; ; | ; riff, by the 
fatute 27 Elis. C. 12. but a ſpecial bailiff, or one employed by the ſheriff for a particular time only, as 
V Execute one writ, &c. is not obliged to take the = Jon. 249. 2 Ley. 151.— The ſheriff may 
uke ſecurity from them, as he is anſwerable for their acts. Stil. 18. For the form of ſuch ſecuri- 
des, vide Dalt. 118. Cannot abridge them of their power. 2 Brownl. 283. | 


But, though the ſheriff, having a writ directed to him, may Dalt. Sh. 
zuthoriſe others to execute it, yet the perſon to whom he directs 227: 


it muſt himſelf (e) perſonally execute it; but any one may law- 4 homes an 
fully alliſt him, | Bok - arreſt by a 
bailiff 's fol- 


lower is not good. 6 Mod. 211. And there made a gue#re whether good, though in the bailiff s 
Fence, [The arreſt mult be made by the authority of the bailiff z but he need not be the hand that 
| | arreſts, 
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arreſts, nor in the preſence, nor actually in fight, nor within any preciſe diſtance, of the perfon arreſted, An 
Blatch v. Archer, Cowp. 65.] If a warrant be directed to to men jointly to arreſt another, yet g. 
ther of them alone may do it. Co. Lit. 382. —— If a warrant be directed to a bailitf, and firanger 4. they 
junctins et dio iim, it may be executed by the ſtranger only. Dalt. Sh. 104. of en 
| of the 
Noy, 10. If a blank warrant be filled up with the name of a ſpecial bailig ingly, 
| Mow, 770. either by the party himſelf or bailiff, without the privity or ſub. the ca 
ſequent agreement of the ſheriff, this is ſuch an abuſe and con- pleaſe 
tempt, for which an attachment will be granted. be the 
Caſes in Alſo, the ſheriff ought not to make a blank warrant for the a. duty of 
— torney to fill up with a ſpecial bailiff. ſerif, | 
2 Ley 19. In treſpaſs for a battery and impriſonment, the defendant ju One 
1 Ls ties by writ out of the King's Bench directed to the ſheriff, and cuſtod 
1 Saund, A warrant thereupon made to him; the plaintiff demurs ſpecialh, cued © 
392. becauſe it is not pleaded that the writ was delivered to the ſherif But, 
in the common form; to which it was anſwered, that it was not of the 
neceſſary to be ſo pleaded ; for if in truth a writ be ſued out, and a one 
he make a warrant before the writ comes to his hands, it is wel, bailiff, 
and the precedents are both ways; and of this opinion was the was re 
whole court. his act 
But now by the ſtatute 6 Geo. 1. cap. 21. 5 53. it is enattel, N cuſtod) 
« That no high ſherif, under-ſheriff, their deputies or agents 
«& {hall make out any warrant before they have in their cuſtod wk 
| Y Y | EIT Cuiody 2 Term R 
tc the writs upon which ſuch warrants ought to iſſue, on forfeiture 
« of 101. So, 
And by the 54th ſection of the ſaid ſtatute, & Every warrant ſame as 
& to be made out upon any writ out of the King's Bench, Con- officer 
« mon Pteas, or Exchequer, before judgment, to arreſt any pe. brought 
« fon, ſhall have the fame day and year ſet down thereon as fhl But, 
« be ſet down on the writ itſelf, under forfeiture of 10 l, to be wards * 
&« paid by the perſon who ſhall fill up or deliver out ſuch warrant.” Nareſt d 
Noll. Abr. If a bailiff errant take 7. S. in execution at the ſuit of J. D. and able, n 
1 after he eſcape by a reſcue of himſelf, the ſheriff, if he will, a riff's 
Harwars; have an action upon the caſe againſt the bailiff for his eſcape, be- (lf tl 
cauſe when he takes upon him to be his bailiff, there is an aſuny {WP aintif 
fit in law to keep the priſoners ſafely, and not to ſuffer them to bailif, a 
eſcape. 
ta) For this Under-ſheriffs, bailiffs, &'c. are looked upon as the high ſherif 
vide a Inſt. officers, for whom he ſhall anſwer as their (a) ſuperior, and thei 
dg acts are to many purpoſes conſidered as his owy. 
2 Jon. 60. 2 Lev. 158. Vent. 314. 2 Mod. 119+ Noy, 69. Altho' 
Lateb, x37, But, though the high ſheriff muſt anſwer for his under-ſherif E 2 
Dalt Sp. 3. and other officers, yet he is not to be puniſhed criminally for thei s 
Lieb This acts, nor to be impriſoned nor indicted for their miſdemeanors ( NCC! 
that the ſheriff is anſwerable ciwiliter, but not criminaliter, for the acts of his bailiffs, is perfely cored 225 
and adopted in ſeveral modern caſes, And it is no objection to his being called upon to anſwer c ubjet may 
that the acts done by his officers would alſo warrant a criminal proſecution againſt them. Nor is it 0% nin as 2 
ceſſary to found a proceeding againſt the ſheriff, to ſhew a recognition by him of his bailiff's act. Ach ted by le 
worth v. Kempe, Dougl. 40. Saunderſon v. Baker, 3 Will, 309. 2 Bl. Rep. 83%» 8. C. Wor Mich juſtic: 
gate v. Knatchbull, 2 Term Rep, 248. ] . N. tt, Ga 


hid 


Sb 
And therefore for the perſonal torts and injuries of ſuch officers 


they mult anſwer theniſelves (a): as, if the demandant in a writ 
of entry ſur diſſciſin deliver a writ of ſummons to the under-ſheriff 


ehed, 
et ei. 
| (0s 
of the county, and he ſummon the tenant upon the land accord- 
ingly, and notwithſtanding do not return the writ, an action upon 
the caſe may be brought againlt the under-ſheriff, if the plaintiff 
pleaſes 3 for, perhaps the ſheriff had no notice thereof, and it may 
de the under-ſheriff took the fees for the execution of the writ. 


wif 
ſub. 


Con- 


e Ate 
N beciff, ſo that the caſe in the text is not law, Cameron v. Reynolds, Cowp. 403. 
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Roll. Abr. 
94. 

Cro. Elis. 
— FF 

. 1 — 
S. Co March 
v. Aſtry. 
1 () That ie, 
criminaliter ; 
for all ac 
for breach of 


duty of the office of ſheriff, by default of the under- ſheriff or bailiffs, muſt be brought againſt the high 


jul. One who is arreſted by a ſheriff's bailiff is in the ſheriff's 2 Jon. 197. 
; and cuſtody, and if reſcued, the ſheriff may allege that he was reſ- iy gw 
1ally, cued out of his cuſtody. ; 
henf But, although in law the cuſtody of the bailiff be the cuſtody 2 Salk. 586. 
$ not of the ſheriff, yet the ſheriff upon a reſcue cannot return that ſuch - 2. et vide 
, and a one was in his cuſtody, and reſcued out of the cuſtody of his , 2 
well, bailiff, becauſe of the repugnancy; but he may return that he [() He can- 
is the was reſcued out of his own cuſtody, although he was never in 7 returny 
his actual cuſtody, or that he was reſcued out of his bailiff's ſon vas le. 
acted, cuſtody (6). ſeued out of 
gems, cuſtody : the return muſt be, that he was reſcued out of bis (the ſheriff's) cuſtody. 1 — L 
uſtody 2 Term Rep. 156.] | 


. 
* So, an arreſt by the ſheriff's officer is in judgment of law the 


ſame as if the arreſt were by the ſheriff in perſon, and if ſuch 
officer ſuffer the party arreſted to eſcape, the action mult be 
brought againſt the ſheriff. 

But, if the ſheriff direct his warrant to his bailiff, and after- 


arrant 
Com- 


5 Co. 89. 
Roll. Abr. 
94 


Cro. Eliz. 
745. 


to be wards J. S. put in his own name as ſpecial bailiff, and thereupon 
rrant,” arreſt the defendant, who eſcapes, here S. ſhall be only charge- 
D. and able, and not the ſheriff, becauſe the detendant was never in the 
Il, ma ſteriff's cuſtody. | 
pe, be. (lf the ſheriff appoint a ſpecial bailiff at the nomination of the pe Morands 
ofſump plaintiff, the latter muſt take the conſequences of the acts of the v. Dunkin, 
hem to and cannot rule the ſheriff to return the writ, ] 82 
Hamilton v. Dalziel, C. B. Hil. 1774, S. P. 

ſherif' 
ad der 5. Of his Juriſdiction over Gaols and Gaolers. 

Although all gaols and priſons regularly belong to the (e) king, And. 345. 
re(hef et che ſheriff ſhall have the cuſtody of all perſons taken by vir- 4 Co. 34. 
f het ue of any precept or authority to him directed, notwithſtand- 9 Co. 119. 
or the a a Cro. Eliz. 
ors() g any grant by the king of the cuſtody of priſoners to another 329. 
Ai aw - (c) Al- 

** 1 though a 

ſer vent jet may have the cuſtody or keeping of them. 2 Inſt. 1c0.—But it is ſaid that none can claim @ 
Tor 18098 alen as 2 franchiſe, unleſs they have alſo'a gaol-delivery. Salk. 343. 7 Mod. pl. 1,-Cannot be 
= wa ted by leſs authority than by act of parliament. 2 Inft. 705. But wide 11 & 12 W. 3. c. 19. by 


Mich juſtices of peace on preſentment of the grand jury are empowered to raiſe money for that purpoſe, 
x tit, Gaol and Gaoler. * = 


Every 
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- to be ſent to the county gaol. 


See now 


a Een his pleaſure; and if he refuſes to ſurrender up or quit pol. 


1 * 


vide nd. ſheriff taken for (a) debt, and this the ſheriff may appoint in an 


| parliament 


. gaols ſeem 


Latch, 16. | Every, county hath two forts of gaols, one for priſoners by tie 


FM the houſe, or where he pleaſes; the other is for breach of the pence 


22 &23C.2- and matter of the crown, which is the (5) county gaol. 
c. 20. 13 4 | 

It ſhall — be lawful for any ſheriff or gaoler to lodge priſoners for debt and felons together in one: 
but they ſhall be kept apart, upon pain that they that offend againſt this act ſhall forfeit their office wg 
treble damages to the party grieved. (5) By the 1 Arin. c, 6, thoie taken on an eſcape-warrart t 


203. Though the ſheriff may remove his gaol from one (c) place ty 
atch, 16. another within his bailiwick, yet he mult keep it and his priſoner 
0 The within it, and not ſuffer them to go at large out of the priſon, 


Marſhal of though he himſelf attends them. | 
. keep his priſoners in other place than where the old priſon is appointed, but the court of 
B. R. may by rule appoint it to be kept in any place in England, but then the marſhal is to keep then, 
and the extent of the priſon is to be limited by the rule, Cro. Car. 466, Roll, Abr. 8 10.— 4 
that this was the proper method to, be taken where the priſoners were in danger of the inſection by the 
plague. Hutt. 29. & wide 19 Car, 2. c. 4. for empowering juſtices of peace to remove priſoners in cal 
of infection. : 

By the 2 G. 2. c. 22.41. © No ſheriff, bailiff, or other office 
cc ſhall convey any perſon by him arreſted, by virtue of any pro 
« ceſs or warrant, to any tavern, alehouſe, or other publick victu- 
&« alling or drinking-houſe, or to the houſe of ſuch officer, or d 
cc any tenant or relation of his, without the free conſent of the 
«« perſon ſo arreſted, nor ſhall carry any ſuch perſon to priſan 
&« within 24 hours from the time of arreſt.” 

But by the 3 Ges. 2. c. 27. (6. © If any perſon ſhall be 2. 
reſted by virtue of any proceſs or warrant, and ſhall refuſe to 
« be carried to ſome ſafe dwelling-houſe of his own appoint 
. ment, fo as ſuch dwelling-houſe be in a city or market-town, i 
e ſuch perſon ſhall be there arreſted, or if out of a city or market 
« town, then within three miles from the place where the a 
& reſt ſhall be made, and ſo as ſuch houſe be not the houſe d 
« the perſon arreſted, provided it be within the ſame county and 
ec liberty, it ſhall be lawful for the 6fficer to carry the perſon f 
* refuſing to gaol by virtue of ſuch proceſs.” | 
The gaoler is but the ſheriff's ſervant, whom he may diſchary 


32 G. 2. 
c. 28. 


This act has 
been ſuffered gc 
to expire, 


Reg. 295. 


ſeſſion of the gaol, the ſheriff may turn him out by force, as It 
for the re- may any private perſon: alſo, they are each of them ſo far unde 
gulation of the regulation of the court of King's Bench, that they will comp! 
to jnterfece the ſheriffs to (d) aſſign priſoners, &c., the gaolers to ſurrenderip 


u little with 1 F 

' the ſheriff's oo % We | | 
power over his gaoler, and to introduce at leaſt a concutrent power, acting as a check both upon l 
ſheriff and his officer. Fide ſtat, 24 G. 3. ſell. c. 2.54. 31 C. 3. c. 46. 34 G. 3. c. 84.1 (% Wir 
the new ſheriff was not bound to take delivery of a priſoner but in the common gaol of the cout 
Poph. 85. 2 Leon. 54 Hard. 30. 33 


Confirmed By the 14 E. 3. c. 10, © In the right of che gaols, which vi 
by ON fl. 7. cc wont to be in the ward of the ſheriffs, and annexed to th 


« bailiwicks, it is afſented and accorded that they ſhall be ren 
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| Sheriff, ; 
te to the ſheriffs, and the ſheriffs ſhall have the cuſtody of the 
« {ame gaols as before this time they were wont to have, and they 
« ſhall put in ſuch under-keepers for whom they will anſwer,” 
And therefore if a gaoler, who is the ſheriff's ſervant, ſuffers 2 Lev. 159. 
a priſoner to eſcape, the action mult be brought againſt the ſhe- 10 ＋ * 
rif, not againſt the gaoler; for an eſcape out of the gaoler's cuſ- ; 


159 


et vide 
tody is by intendnient of the law an eſcape out of the ſheriff's J W. 
180. 
cuſtody. : it is faid in 


general that gaolers are liable for eſcapes ; but the queſtion being there touching the eſcape of a perſon 
committed for a criminal offence muſt be underſtocd of eſcapes in thoſe caſes, for which whoever de 
{:4z occupies the office of a gaoler, is liable to anſwer ; nor is it material whether his title to the office be 
legal or not. Hal. P. C. 114+ 2 Roll. Rep. 146. 2 Hawk. P. C. c. 19. & 28. et vide Hard. 29. 35. 
That where actions for eſcapes are ſa d to lie againſt gaolers, ſuch abſolute gaolers are intended as writs 
are directed to. Vet it has been holden by my Lord Chief Juſtice Holt, that an action lies fot 2 
voluntary eſcape againſt the gaoler, as well as againſt the ſheriff, it being in nature of a reſcue» 2 Salk. 


441, pl. 2. 3 Salk. 18. 


(1) Of the preceding and ſucceeding Sheriff; and 
herein of the Acts neceſſary to be done by each 
of them. 


TH: old ſheriff may execute his office until his writ of diſ- 
charge be delivered to him; and by the ſtatute 12 E. 4. c. 1. 


| © If any ſheriff execute or return any writ or warrant within Mi- 


« chaelmas term after the 6th of November, and before any writ 
of diſcharge delivered to him, he ſhall not be damnified by the 
« ſtatute 23 H. 6. c. 8., although he hath occupied the office be- 
fore the days of return Craſtino Martini, O2abis Martini, or 
« Quinden Martini.“ | . 

And by the 17 E. 4. c. 6. „ Every old ſheriff ſhall have power 
as well to execute and return every writ or warrant, as to exe- 
cute every other thing which to the ofhce pertaineth, during 
* the terms of St. Michael and St. Hilary, unleſs he be lawfully 
« diſcharged,” | | 

In an action of falſe impriſonment, the defendant pleaded that 
he was ſheriff of W., and that by virtue of a capias directed to 
him he arreſted the plaintiff, &c.; the plaintiff replied that J. S. 
was then ſheriff; to which the defendant rejoined, that he had 
not notice of J. $.'s patent, and that no writ of diſcharge was de- 
livered to him; and on demurrer it was adjudged for the defend- 
ant, and that he continued ſheriff till the writ of diſcharge deli- 
rered to him, or perfect (a) notice of the new patent. 


Dalt. Sh. 18. 


Moor, 186. 
364. St. 
John's cale, 
(a) It ſeems 
the better 
opinion, that 
delivering 
the writ of 
diſcharge to 


the clerk of 


the county 


court, though in the abſence of the ſheriff, is ſufficient notice, becauſe every perſon being obliged to 
ve his attendance there, ſhall be prefumed to be preſent. Dyer, 3 55. Crompt. 203. Dalt. Sh. 18. 


But, if the old ſheriff, after he is diſcharged, ſhall make his 
varrant or precept to any of his late bailiffs or officers to arreſt 
another, and the officer by force thereof ſhall arreſt the party, an 
action of falſe” impriſonment will lie againſt both the ſheriff and 


officer. 


"42% hs 


Dalt Sh. 18. 


1660 Sheriff, 


Dyer, 4t- So, where the old ſheriff returned the proclamation upon an 


Dalt.Sh.13. exigent after that he was diſcharged of his office; it was ad. m. 
judged, that the outlawry was void, and the party was diſcharge, th 

1 Roll. Abr. All writs are by view and by indenture preciſely to be ſet over toc 
$7, 453- by the old ſheriff to the new, and if they have been executed by by 
— 78. the old ſheriff, they muſt be returned by him or in his name, and 25; 
(a) Thus, (a) indorſed by the new ſheriff; but, if there hath been no ee. bin 
yy cution by the old ſheriff of them, then the return is to be in the - 


new ſheriff 's name. 


ike fut per R. S. armiger. nuper vic. Prox. predeceſſer. meum in exit. ab officio ſus. Dil 32 
18. 
' turne 
Dult. sh. 19. If the return of the old ſheriff happen to be-erroneous, and tun 
that a new ſheriff be choſen, yet the court may cauſe the old ſheriff p - 
or his under-ſheriff, clerk, or deputy, to amend the ſame. piii 
Cro. Elia. The old ſheriff is to deliver over bf (6) indenture all the pri. 
— oy ſoners in his cuſtody charged with their reſpective executions, and If 
15s till ſuch delivery by him they remain in the cuſtody of the old toſu 
— 266. ſheriff, and he ſhall be anſwerable for them. rema 
. 3 Co. 72. 2 Roll. Abr. 457. (5) For the form whereof, vide Dalt. Sh. 18. ar 
3 Co. 72. If the ſheriff dies, and before another is made, one in execution —_ 
= Elie. goes at large (c), this is no eſcape, for the priſoners were in the the 
0 That Cuſtody of the law till a new ſheriff made; but after a new ſbe- PW 
| is no riff is made, he is bound to take notice of all executions againſt ts 
—_— oo any perſons he finds in the gaol, for there is no perſon to make de- 
again. very or give him notice thereof. ; An; 
x Mod. 14, | Rs F. fa. 
 4Co.7r. If J. S. be in execution at the the ſuit of 4. and B. ſeverally, and be 
Lv mans by and the ſheriff at the end of his year deliver him over to the nes return 
jugged upon ſheriff by indenture, in which indenture the execution at the ſuit out an 
a ſpecial ver- of A. only is mentioned, and the execution at the ſuit of B. l in his 
_ - 8 omitted, this is an eſcape, for which an action lies againſt the of the 
<a Elia. Old ſheriff, though J. S. continues in priſon ; for e inſtante that © HF 
865. S. C. the old ſheriff hath delivered his priſoners to the new, (d) he 276, Ci 
e wh ceaſes to have the cuſtody of them, and he cannot be in the cub I. 
judged upon tody of the new ſheriff at the ſuit of B. with which he was neret . . 
a ſpecial charged; and though the executions are of record, yet the nes 3 
te mop BA heriff is not bound to take notice thereof. 5 ict 
alſo that the old ſheriff gave no notice of this execution to the new, and affirmed upon a writ of errori8 e 
che Exchequer - chamber. But it is ſaid, that it ſeemed to the juſtices, that notice by parol would bat 
deen ſufficient, though the execution was not mentioned in the indenture. (d) And the new ſherif By tl 
Is to be charged with an eſcape after. Cro. Jac. 380. But, if a priſoner js omitted in the indent out © 
ures, and ſo not turned over at all, he remains in the cuſtody of the old ſheriff, Sid. 335. Noy, 5 « his m 
2 Leon. 54. 2 Keb. 224. | | 1 
M. 60.2. It hath been adjudged, that an aſſignment by the under-ſheril or bel 
— ng is ſufficient; and alſo that an aſſignment of the priſoners, though wards 
Orcenlaw. not by indenture, ſhall bind the new ſheriff, if he has notice of ſuc 
19 Vin. Abr. the cauſes wherewith the priſoners are charged; for it ſeems the not fit 
454 le 8. form of the indenture was introduced only for the convenien( ſhall { 
Notes, C,P. and ſecurity of ſheritfsz and therefore if s note or ſchedule . "och 
- { 
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Sheriff, 161 


made of the priſoners, with the cauſes of their impriſonment, and 2 xa. 125. 


ws this delivered to the new ſheriff, and thereupon he accepts the cuſ- pl. 101. 

ed, tody of the (a) gaol, they are as effeCtually turned over as if done _ 4 

. by indenture; volenti non fit injuria ; and the new ſheriff can no Sid. 335» 

| by more pretend ignorance when the truſt he engages in is declared to p.. Is 

and him by deed-poll, than by indenture. Rep. 146. 

Kue but the new ſheriff may compel the old ſheriff to make an aſſignment by indenture. 2 Kels 

| the 125. pl. 101, ———(a) That the new ſheriff is not bound to take delivery of a priſoner but in the 
common gaol of the county. Poph. 85. 2 Leon. 54. Hardr. 30. 33. A writ for the new 
ſheriff to compel an aſſignment by indenture from his predeceſſor. Reg. 295.*——»* Sheriffs required 

Dis to turh over all proceſs not executed, by indenture to their ſucceſſor, 20 G. 2. c. 37, — Writs to be 
turned over to the ſucceeding ſheilff, d. | No ſheriff ſhall be liable to be called upon to make a re- 

d turn of any writ or proceſs, unleſs he be required ſo to do within fix months after the expiration of his 

= office. Id. 2. A ſheriff is not liable to an attachment for not returning a writ, if not called upon 

zenft by a rale of court within the above time, though he was requeſted by the party to return it before the ex- 
piration ot the fix months. Rex v. Jones, 2 Term Rep, 1.] 

- ri ” g 

_ 1 If upon a ,. fa. the ſheriff ſeize goods, and he return that goods Dalt.$h.19, 


to ſuch a value remain in his hands pro defeftu emptorum, and he be NN 
removed, yet he, and not the new ſheriff, is to proceed in the exe - Shich vide 


cution; for execution being an entire thing, he who begins muſt Thef. Brey. 
end it; and upon his neglect a diſtringas nuper vicecomitem lies, of 9%: 34H. 6. 


which there are (6) two forts, one to diſtrain the old ſheriff to ſell 4 _—_ 


uten and bring in the money, the other to ſell and deliver the money that the diſ- 
in the to the new ſheriff, to bring it into court, which plainly ſhews his FE" 
v thee authority continues by virtue of the firſt writ. mands the 
gaink new ſheriff to diſtrain the old one to fell and bring in the money, is the moſt uſual, 6 Mod. 299. 


ke de- 


And therefore it hath been adjudged, that if the ſheriff on a Cro. Jac. 73. 
f. ja. ſeize goods to the value of the debt, and pay part of the debt, Moor, $57. 


and be diſcharged before he hath ſold the reſt of the goods or pang rg 


erally, $93, 894» 


ie new returned his writ, that notwithſtanding ſuch diſcharge, and with- Aire v. 

he ſuit out any writ of venditioni exponas, he may ſell the goods remaining Ay. 
B. is in his hands, and fach ſale and execution ſhall be good by force S. C. it 8 
aſt the el the writ of I. fa. | ſaid to be 
te that adjudged 


tent, but ſeems to be a miſtake 3 & vide Hob. 207. Cro. Fliz. 597, Yelv. 6. Dyer, 98. Godb, 
(d) he $76, Cro. Jac. 515. Latch, 117. . 4 Leon. 20, 2 Saund. 47. 345+ Mod. 3m. 


s nent If a fi. fa. (before the ſtatute) had been delivered to the ſheriff Cro. Elis. 
he nen 9 Nov., and he had executed it the ſame day, and after a writ of 288 


ulcharge, dated 6 Nov. had been delivered to the ſheriff the ſame wiſeman, 
Gay, if it did not appear the ſheriff had notice of it before the ex- 
-ould be RY 2191 ſerved, the execution had been good. 
new erf By the 3 Ges. 1. c. 15. 5 9. © When any ſheriff ſhall by proceſs 
the wee , out of the Exchequer extend ny goods, &c. into the hands of 
4 his majeſty, Sc. for any debts due to the crown, and ſhall die 
or be ſuperſeded before a venditioni exponas be awarded for ſale, 


er- eri or before he has made actual ſale thereof, and a writ ſhall after- 
: though " wards be awarded to a ſubſequent ſheriff, who ſhall make ſale 
zotice G of ſuch goods, Wc, the barons of the Exchequer, if fitting, or if 
zems tht not fitting, they, or any one of them of the degree of the coif, 


veniene : ſhall ſettle the fees or poundage for ſuch ſeizure and ſale between 
5 ſuch preceding and ſubſequent ſherif, with regard to the trou- 


male WE ble each ſheriff had in the execution of ſuch proceſs,” 
: You. VI. M 
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Sheriff, 


162 L 


| (K) Where more than one Sheriff. 


Priv. Lond. R London and Middleſex there are two ſheriffs; the beginning oſ 
3.272. which cuſtom ſeems to be founded on the charter of King 
__—_ John, who granted the ſheriffwick of London and Mrddleſex to the 
2 Show.262. mayor and citizens of London, at the farm of 300 J. fer ann., fo 
pl. 263- that being a grant in fee of the ſheriffwick to them as a corporation, 
my 19+ they had a right to name one or more officers in order to execute 
Carth. 482. the ſame, and they thought it proper to name two officers indiffer. 
Leon. 234+ ently to execute both offices, both of whom execute as one ſherif, 
Gild. Hit- though the writ in Middleſex is directed to them as one, vie cm Mid. 
8 dleſex precipimus tibi; in that of London it is to both vic comiti 
London' precipimus vobis. The reaſon of this difference ſeems t 
be, that before this grant of the ſheriffwick to the corporation, the 
N corporation nominated to the crown, and the crown appointed the 
ſheriffs for London, and the London ſheriffs were reſponſible to the 
king for the London profits of the ſheriffwick ; and that was the 
reaſon why two were appointed, that both might be reſponſible 
and this nomination was, that the citizens might exhibit to the 
king reſponſible perſons ; and that ſeems to be the reaſon that n 
many of the corporations that are cities and counties, there ar: 
two ſheriffs. But when, by the charter of King John, the ſhe- 
riffwick of London and Middlſe was granted to the citizens as a 
perpetual fee-farm, then they elected their ſheriffs, who before 
were nominated for London only, and the election of the two wa 
for both ſheriffwicks ; but the directions of the king's writs were 
as before, viz. in London to the two ſheriffs, and in Mrddleſex 
if there was only one. 
Where there are two ſheriffs, they regularly make but one dl. 


Mod. 65. 

: : ficer, and therefore if one of them die, the office is at an end un- 
til another is choſen, and the courts of We/tminſter can award n 
proceſs to the other. | 

Hob. 70: If one ſheriff of London make his return without his fellow, 

_ Rep. this being as no return at all is not aided by the ſtatute, which aids 

TY inſufficient returns, for the court takes notice that one ſheriff there 

| is two perſons. | 7 

4 Mod. 66. But, though they are conſidered but as one officer, yet, where it 


__ 152+ an information for a riot committed in Chefter, it was ſuggeſted 
The King v. the roll that one of the deſendants was ſheriff, whereupon the vm 


Warrington, was prayed and directed to the other ſheriff, and the defendans 
* 44 were found guilty; and it was moved in arreſt of judgment that tie 
thaw ſaid, venire ſhould be awarded to the coroner, becauſe both ſheriffs make 
that in the but one officer; in this caſe it was adjudged, that the venire was We 
010" ti awarded, and that where one ſheriff is challenged, the other ſhal 
London, ſupply the place; and that the coroner is not the perſon to execu 
againſt Har- the proceſs of the king's courts but where the proper oſſicet! 
—— : wanting, which cannot be, where there is one ſheriff. 

tin of London, againk Player, the wenires were directed to the other ſheriff alone; & vide Stil. 34% 
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Stil. 34% 


Sheriff, 
In a writ of error to reverſe an outlawry, among other errors, it Cro. Jac. 


was aſſigned, that the direction of the exigent to the ſheriffs of 576. 
the city of Lincoln was quod capias corpus ejus ita quod habeas corpus bm ery 


163 


15 &c., where, they being two ſheriffs, the writ ought to have Markham. 


cen capiatis et habeatis : ſed non allocatur, for they both are but one 
officer to the court; and although in the end of the writ it is ita 
ou habeatis ibi hoc breve, yet there is no repugnancy, for it is good 

th ways. 

If there are two ſheriffs of the ſame place, and an action of Cro. Elis, 
eſcape is brought againſt them both, if one of them dies, yet the $25: 
writ ſhall not abate; for, it being in nature of a treſpaſs, and the Sheritfs 
merely perſonal, the party can only have remedy againſt the ſur- of the City 
mor. g | : of Vork. 

A priſoner in Woeod:ftreet compter upon meſne proceſs on a Carth. 145. 
plaint levied againſt him, c. eſcaped ; whereupon the plaintiff Show. 166 
brought his action againſt both ſheriffs of London, and upon a de- — 7 
murrer to the declaration the plaintiff had judgment; and it was 
reſolved, that though the plaint was levied before one defendant 
only in his court, and the priſoner eſcaped out of his compter, 
yet that both ſheriffs had the cuſtody of the priſoners in both comp- 


4 and by conſequence the action was well maintainable againſt 


(L) Of his Duty and Acts as a Judicial Officer. 


THE ſheriff hath in many things a judicial authority, and par- Yide Jurif- 
Fer- in his torn, which is the King's court of record holden —.— of 

. * 73 * this co 
22 of eriff for the redreſſing of common grievances within dt. cours, 
In this court the ſheriff had anciently a very large and Cro 
juriſdiction, for he could not only aps of 21 — bene ann. a 
as reaſons and felonies, but likewiſe ifſue proceſs on them 3 1 Sg 
determine the ſame. But his power herein is now much reſtrain- Dal Sf. 
ed by ſtatute; and 1ſt, by the ſtatute of Magna Charta, c. 17. by 2 Hitt 
which it is enacted, © That no ſheriff, conſtable or other bailiff of - — Muy 
« the king ſhall hold pleas of the crown.” 2dly, By the ſtatute P. C. e. 10 
of 1 E. 4. c. 2. his power of making out proceſs upon theſe in- 
dictments is taken away as well in caſe of indictments of felony, 
other miſdemeſnours within his cognizance ; but he is to deliver 
all ſuch preſentments and indictments to the juſtices of the peace 
at their next ſeſſions, who are to make out proceſs thereupon, aud 
hear and determine them : but, if the original preſentment were 
not within the juriſdiction of the torn, the juſtices of peace ought 
not to proceed upon ſuch indictments, though removed before 


them, 


But, though the ſheriff by the abovementioned flatutes is re- 2 Fawk, 


ſtrained from determining in capital offences, and ifluing proceſs 518 ©: 19 
In ſuch caſes, yet hath he till in hi judici eee 
„yet hath he ſtill in his torn, a judicial authority vir- FP. C. 60 


tute er: 2 Fg 
A Mei, of inquiring and taking preſentments of all capital of- () And 
aces, of a publick nature, as all treaſons and ſclovies at (a) com- therefore 


cannot take 
M 2 mon 


»n inguiũ - mon law, aſſaults and batteries, if accompanied with bloodſheq, 
tion ot ape, all affrays, being in terrorem populi; common grievances, as break. 
33 ing of hedges, dikes, or walls; all common nuiſances, as annoy. 
ſtands, it is ances to common bridges or highways, bawdy-houſes, c., and al 
ouly felony other ſuch like offences, as ſelling corrupt victuals, breaking the 
_— aſſiſe of beer and ale, negleCting to hold a fair or market, keeping 
P. C. 69. falſe weights or meaſures, Wc. SON dee 
2 Hawk. Alſo, a ſheriff, as judge of a court of record, may in his tom 
F. C. c. 10 impoſe a fine on all ſuch as ſhall be guilty of a contempt in the 
913. face of the court, and on a ſuitor refuſing to be ſworn, and on 3 
bailiff refuſing to make a panel, and on a tithingman refuſing to 
make a preſentment, and on a juryman refuſing to preſent the ar. 
ticles given in charge, and on a perſon duly choſen conſtable re. 
fuſing to be ſworn. . 
Dalt.Sh.25- But he cannot take a preſentment concerning the freehold, 25 
3 Mod. 133. he cannot hold plea of lands; and therefore if a preſentment 
charge a perſon with not repairing a highway as he ought to d 
by the tenure of his lands, this is to he removed into the King) 
Bench, and there traverſed. 


Cro. Car. 26, 


The ſheriff, as he is a principal conſervator of the peace within 
2 Hawk. his county, may ex officio award proceſs of che peace, and take 
4 *'* ſurety for it; and it ſeems the better opinion, that the ſecurity ſo 
taken by him is by the common law looked on as a recognizance 
or matter of record, and not as a common obligation or matter in 
| pair only, for that it is taken by him by virtue of the king's con. 
: miſſion, by which he is intruſted with the cuſtody of the county, 
and conſequently has by it an implied power of keeping the peace 

| within ſuch county. 
Þalt.$h.34 In ſome caſes the ſheriff hath two powers, or a double or tus. 
Vide what fold authority; the one as judge, and the other as an officer, in 
ee the one and the ſame buſineſs; as in a writ of rediſſeiſin, in: 
in perſon. Writ of inquiry of waſte, in a nativo habende, and in a writ of ad 


meaſurement of paſture, &'*. in theſe caſes, the writ is as a com. 
miſſion to the ſheriff, and by virtue thereof the ſheriff is jucg: 


of the cauſe. 


(M) Of his Duty and Acts as a Miniſterial Officer: 
And herein, 


1. That he is the proper Officer to execute all Writs, except in 
Caſe of Partiality. | 


Dalt.$h.96. T HE ſheriff is the immediate officer to the king's courts, © 
Ig At whom all writs and proceſſes are regularly to be directed, and 


Dyer, 60. ho is to execute the ſame without favour, dread, or corruption 

to which he is ſworn. 5 ‚ 
Dalt. Sh. And as this is an employment for the good and convenience © 
101, 102. the publick, if the ſheriff refuſe to receive a writ, or to execute 


it, this is an offence of a publick nature, for which he m” ; 
1 1 
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(a) fined and impriſoned, and ſuch an injury to the party grieved (e) An exi- 


: 1 ies. gent deli- 
for which an action on the caſe lies * 


theriff was embezzled, and a copy of it returned by him, for which he was amerced 30 /. for the return 
of the copy, and 20 J. for the embezzlement. $5 H. % 5. Dalt. Sh. 202. 


And if any, ſays Dalton, fear the malice, indirect dealing, or Dalt. Sh. 
negligence of the ſheriff, &c. in the execution of any writ, they 203. 
may deliver their writs in the open county court, or in any other 
place in the county; and may take of the ſheriff or under-ſheriff, 
being preſent, a bill, wherein the names of the demandants and 
tenants mentioned in the writ ſhall be contained, whereto, upon 
requeſt made by him which delivered the writ, the ſheriff or under- 
ſheriff ſhall put to their ſeal for a teſtimony, without any fee; and 
if they refuſe, others preſent may put their ſeals as witneſſes. - | 
But, though the ſheriff is the proper officer to whom proceſs is Lit. r58. . 
to be directed, and who is to execute the ſame, yet, if he be i 
partial, that is, ſuch a one as from his conſanguinity or affinity, 
his being under the power of either party, cannot be preſumed in- 
different in making a return of a jury, in ſuch cafe, the venire 
ſhall be directed to the coroners, if they are impartial, or to thoſe 
of them who are ſo; and in caſe all the coroners are partial or 
not indifferent, as every officer who hath any way to do with the 
adminiſtration of juſtice ought to be, then the venire ſhall be di- 
rected to two eliſors named by the court, againſt whom for that 
reaſon no challenge can be taken. | 
But, as the ſheriff is the proper officer to return juries, if there Mod. Caſes, 
be no legal exception againſt him, the court cannot flip him, and 2485. 
order another to return a jury, without the conſent of the parties, 
to try an iſſue at the i prive. But, if there be any lawful ob- 
jection to him, and it appear ſo on athdavit, then a ſpecial jury 
may be ſtrück by the maſter of the office without the conſent of 
the parties, 
lt one that is ſheriff of a county levies a fine, the writ of cove- Cro. Car, 
nant is to be directed to the coroners ; for though the ſheriff is 22 
the proper miniſter for the execution of all writs, yet, where the „ -; 
writ is brought againſt himſelf, and where he with others are 
parties to it, to prevent partiality, which every one is naturally 
guilty of, to himſelf, it has been the practice to direct the writ 
o the coroners. | 
In replevin it appeared that the /iberate on a ſtatute was exe- Moor, 547. 
cucd by the conuſee, being himſelf ſheriff; and this was held 
erroneous, 
it a ſheriff of a county in a city be in contempt, the attach- a vent. 216. 
ment is to go to the coroner, and not to the mayor or chief of- 
ker of the corporation in ſuch city or town; and if the offender 


de out of his office, the attachment ſhall be directed to the new 


Geriff. 


M3 2. That 


166 Sheriff, 
2. That he cannot diſpute the Authority by which they iſſue, 
| nor object any Irregularity in them. 


Palt. Sh. Neither the ſheriff nor his officers are to diſpute the authori 

204- of the court out of which any writ, proceſs, or warrant iflues, but 
are at their peril truly to execute all ſuch writs, &c. as are i. 
rected to them by the king's judges and juſtices, according to 
the command of the ſaid writs, and hereunto they are ſworn. 


Dyer, 60. And hence it hath been held, that if a capras, exigent, or writ 
7 — er. of execution ifſued againſt a peer, and was delivered to the ſherif, 
"wo Hm 5* that he was obliged to execute it; and that if any ſuch writ 
wide title iſſued, and the party was taken thereupon and eſcaped, an action 


Privilege. lay againſt the ſheriff. 
22 E. 4. 3 But herein there is an eſtabliſhed diſtinction mentioned in a 


— — variety of books and caſes, to wit, that when a court hath juris. 


= _ fecerit non videtur dolo malo feciſſe, quia parere e ef, But, when 
2 Bulſt. 64. the judge hath no juriſdiction of the cauſe, there, the officer i; 
1 x Jac: not obliged to obey, and if he does, it is at his peril, though he 


100. 
3 Mod. 325, Carth. 148. 3 Wil, 345» 
2 Bulſt. 64, Therefore if a formedon iſſues out of the court of King's Bench, 
_ Sh. or an appeal out of the Common Pleas, though theſe are (a) ſu- 
(a) Where in Pe:ior courts, yet not having juriſdiction in theſe matters, the 
—_—_ wok ſheriff is not obliged to execute the writ. 

aintl - 
— that the ſheriff arreſted J. S. by virtue of a latitat, without ſaying out of what court it iſued; 
and it was urged, that though the ſheriff could not take advantage of an erroneous proceſs, that yet te 
might of a void writ. 5 Mod. 413. Ld, Raym. 397. 


Dalt. Sh. If juſtices of peace arraign a perſon of treaſon in their ſeſſions 
yore who is convicted and executed, this is felony as well in the 
juſtices as ſheriff or officer, who executed their ſentence but, i 
* had been indicted of a treſpaſs, found guilty and hanged, 
though this had been felony in the juſtices, yet it would not bt 
ſo in the ſheriff, becauſe a matter in which the juſtices had ju- 
riſdiction, and in which they only were to blame in exceeding 


their authority. 


Roll. Abr. In an action upon the caſe in Banco Regis againſt an officer > 
$809. the inferior court for an eſcape, if the plaintiff declares that be 
Richardſon 


v. Bernard; brought an action ag ainſt J. S. in the ſaid inferior court (as i 


et wide King /isn upon Hull) upon an obligation made (5) at Hallifex n 
_ com:tatii Eborum, and does not allege this to be within the juli 


pl. 391. + diction of the ſaid inferior court, and that upon this judgment 


RS was given, and execution granted, and the defendant took -” 
1559+ 
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in execution and ſuffered him to eſcape, and thereupon he hath (4) Salk. 
brought this action; this declaration is not ſufficient to charge the 200 
defendant, becauſe it is not alleged that the obligation was made hate been 
within the juriſdiction of the court; for though the aQtion be otherwiſe if 
tranſitory, yet this inferior court having but a limited juriſdiction wer 
of things ariſing within the juriſdiction, (c) the proceedings there yhere ap. 5 
were coram non judice, and wholly void, of which the officer ſhall And Lutw. 


take advantage in this action upon the eſcape, 1567. i is 


cauſe of action, by the declaration appearing to be out of the juriſdiction, was the cauſe of this action 
not lying» Skin. 51, 2 Mod. 197. 3 Lev. 23. like point. (c) 4 inſt. 231. 3 Lev. 23. 234» 


So, if A. declares that he proſecuted one J. S. in the court of 2 Mod. 29, 
Ely upon a bond made infra juriſdiftionem, upon which he was * 2 
in execution, and that the defendant ſuffered him to eſcape, if 4 
the jury ſind that there was ſuch a proſecution, but that the bond three Judges 
was not made infra juriſdictionem, the action does not lie; for all int Ellis. 
that was done was coram non judice ; and therefore no legal com- 
mitment; and though the defendant in the court below pleaded 
wn eft factum, yet that could not give the court any juriſdiction 
which it had not originally in the cauſe. 

If after the year a capias ad ſatisfaciendum is taken out, and the Co. Elz. 
defendant thereupon arreſted, and after ſuffered to eſcape, debt m— DF 
lies for this eſcape (a), though the proceſs was erroneouſly award- 7 Mod. ge 
ed; for it was ſufficient to arreſt him, and the ſheriff may juſtify Salk. 273. 


in an action of falſe impriſonment, and (65) therefore cannot let - = cg . 
tim at large. : Ld. Nahm. 
775- (a) That the ſheriff can take no advantage of error in the proceſs. Cro. Eliz. 767. 893. 
2 Bolſt. 258, 8 Co. 142. Godb. 27. Noy, 78. Cro. Jac. 280. 289. Stil. 232. 3 Mod. 325. 
Carth, 148. —— Put otherwiſe, if the arteſt was void ; as if the arreſt, on which the eſcape is ſuppoſed, 
is laid to be out of the county of which the defendant is ſheriff. Cro. Eliz. $77. et vide Noy, 51, 
Brownl. 79. Owen, 72. 5 Mod. 413-—— If the judgment is reverſed for error, the ſheriff may 
plead u tiel record. 8 Co. 142. Saund. 39. Lev. 95. (5) Though the ſheriff may juſtify the 
execution of a capias teſted out of a term, yet the plaintiff ſhall not take advantage thereof ſo as to 
charge the ſheriff for an eſcape. 7 Mod. 30. 2 Salk. 700. pl. 4+ per Holt, Ch. J. 


If one taken upon a writ of excommunicats capiendo, upon a ſen- Lutw. 121. 
tence in the ſpiritual court for non-payment of money decreed for —— a 
ithes and colts, eſcapes, an action will lie againſt the ſheriff; for ;,4,.q 
though this is founded on a matter merely ſpiritual, yet the pro- 
cels iſſues out of a temporal court, and is directed to and exe- 
cuted by a temporal officer, and the damages conſequential there - 
upon are temporal, | 

If a commiſſion of bankruptcy iſſues againſt A. who refuſes to Roll. Rep. 
be examined, and thereupon he is committed to priſon, and the 1 
paler ſuffers him to eſcape, as the commiſſioners had ſufficient 4, 8. 
authority to commit, an action lies by the creditor for the eſcape, — Ve 

ary s 

If one be taken on a capias ad ſatisfaciendum, between the teſte Salk. 700. 
nd return whereof a whole term intervenes, and the ſheriff ſuffer 8 
lim to eſcape, an action lies againſt him; for this writ was not oo ym. 
void, the party not being prejudiced thereby, for he had no day Shirley v. 

* N 


4 in 


— 


(4) If in 


168 SO Sheriff, 


Wright. in court, and muſt however lie in priſon z otherwiſe, where taken 
une dif. upon a capias ad reſpondendum, in which a term intervenes between 
tinQion, and the teſte and return, for ſuch writ is void, and by the intermiſſion 
this caſe the cauſe is diſcontinued and out of court, and ſo the ſheriff not 


e ed with 
approbation chargeable. 


by De Grey, C. J. in 3 Will. 344-5-] 
(N) How he is to execute fuch Writs: And herein, 


1. That it muſt be without Favour or Oppreſſion, and after ſuch 
Writ is actually taken out, and before it is returnable. 


Dalt. Sh, TME ſheriff being obliged to execute every writ and proceſs 
109. iſſuing, and directed to him by lawful authority, he is like. 
wiſe obliged by the duty of his office to execute ſuch proceſs with 
the utmoſt expedition, or as foon after he receives it as the nature 
of the thing will admit of. And herein there cannot be a ſurer 
rule for him to go by than a ſtrict obſervance of what is injoined 
by the writ. But, as on the one hand he muſt not thew any fa 
vour, nor be guilty of any unreaſonable delay; fo on the other 
hand, he muſt not be guilty of oppreſſion, nor make uſe of other 
force nor greater violence than the thing requires. 

If the defendant doth the thing commanded by the precipe, yet 
wy the ſheriff is to ſerve the proceſs, and to make return thereof. 


irs 69. A ſworn and known officer, be he ſheriff, under-ſheriff, bailiff, 
— sb. or ſerjcant, need not ſhew his warrant or writ when he cometh 


Cro. Jas, to ſerve it upon any man's perſon or goods, although the party 
g35-* demandceth it; but a ſpecial bailiff muſt ſhew his warrant it the 
| party demands it, otherwiſe he need not obey it. Alſo, ſuch 
known officer upon the arreſt ought to declare the contents of his 
warrant, at whoſe ſuit he makes the arreſt, out of what court, 
when returnable, to the end that, if it be upon an execution, he 
may pay the money, and ſo free his perſon; or, if on meſne pro- 
ceſs, that he may put in bail, or agree wirh his adverſary. 

If any officer do arreſt a man before that he (a) hath a warrant, 
and afterwards do procure a warrant, or a warrant come to him 
truth a writ to arreſt the party for the ſame cauſe, yet the firſt arreſt was 
wes ſued wrongful, and the party grieved may have his action of falſe im- 


* priſonment. 


made his worrant before the writ came to his hands, this hath been held well. 2 Lev. 19. 1 Saund, 
248 —— But now by the 6G. 1. c. 21. it is enacted, That no high ſheriff, &c. ſhall make out 22 


va ant before they have in their cuſtody the writs upon which ſuch warrants ought to iſſue, on fore 
ſeiture of 10/. 


Dalt. Sh. 


111. 


Sid. 229. And as the ſheriff cannot arreſt before the writ iſſues, or make 
Jackfon, his war tant before it comes to his hands, it hath alſo been adjudged, 
| that he cannot execate it after the return, not even the very ner 


day after, and before the quarto die pot. 
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2. Of his raiſing the Poſſe Comitatds. 


By the common law the ſheriff may raiſe the poſſe comitatũr or Flet.1, a. 
wer of the county, that is, ſuch a number of men as are neceſ- 5 ; 
fary for his aſſiſtance in the execution of the king's writs, quelling 13 3 - 
of riots, apprehending traitors, robbers, Sc.; and herein every 2 Ink. 193. 
perſon 2bove the age of fifteen, not aged or deerepid, is bound to a 5 
be aiding, and (a) if they refuſe to aſſiſt, may be puniſhed by ute 2 H. * 
impriſonment. ä 
fine and imp FIN 
fire and impriſonment upon ſuch as ſhall not aid the ſheriff, they being thereunto required. Dalr, Sh. 358. 


This power is not only allowed the ſheriff, but likewiſe is given Dult. $h. 
to his bailiff or other miniſter of juſtice, having the execution of 384. 
the king's writs, who wo reliſted in endeavouring to execute — 
the ſame, may lawfully raiſe ſuch a force as may effectually ena- Moor, 656. 
ble them to overpower any ſuch reſiſtance. Allo, a conſtable, or = lat: 193. 
even a private perſon, may aſſemble a competent number of peo- 
ple, in order, with force to ſuppreſs rebels or enemies, or rioters, 
and afterwards with ſuch force actually to ſuppreſs them. So, a 
juſtice of peace, who has jult cauſe to fear a violent reſiſtance, 
may raiſe the pe in order to remove a force in making an entry 
into, or detaining lands. | 

But, notwithſtanding what was allowed and injoined herein by (3) By 
the common law, it was thought neceſfary by (5) poſitive laws to . r- 
remedy the great inconvenience which there was in ancient times f Gde. 
by the reſiſtance given to the king's writs, and therefore the ſtatute beimpound- 
(c) We/tm. 2. (13 Ed. 1. ft. 1.) c. 39. enacts as follows: Multoties a= 5 
diam falſum dant reſponſum mandando, quod non peterunt exequi præ- ſortreſs, and 
caßtum regis propter reſiſtentiam poteſtatis alicuus magnatis. De quo detained, the 
caveat vic” de cetero, quia hujuſmodi reſponſa multum redundant in de- _ — 
Gecus domini regis et corone ſue, et quam cito ſub-ballivi ſui teſtiſicen- ing uith 
tur, quod invenerunt humo'i rſſtentium flatim omnibus omiſſis aſſumpt' bim — E 
cum poſſe comitat” ſui eat in propria perſona ſua ad faciend execution”, 8 3 
a ji inveniat, &c. 


may Cauſe 

the ſai caſtle or fortreſs to be beaten down, Dalt Sh. 354. (e) The original commitment 
for contempt ſeems to be derived from this ſtatute; for ſince the ſheriff was to commit thoſe who ieſiſt- 
el the proceſs, the judges that awarded ſuch proceſs muſt have the ſame authority to vindicate it : hence, 
it any one offers any contempt to this proceſs, either by word or deed, he is ſubject to commitment 
curing pleaſure, wiz. 4 qua non deliberetur fine ſpeciali pracepto domini regis ; fo that notwithſtanding the - 
awe of Magna Charta, that none are to be impriſoned fine judicio parium, vel per legem terre, this is one 
fut of the law of the land to commit for contempts, and confirmed by this ſtatute. 


The words of this ſtatute have been conſtrued to extend to exe- Roll. Abr. 
eutions only, and not to writs on meſne proceſs; and.that the ſhe- 807. 
nf was not obliged to raife the poſſe comitatits where the party was Ro Roll. 
ballable, for that it cannot be preſumed that in ſuch cafes the king's Rep. 388. 
unt will be diſobeyed. | | ez 


Cro. Jac. 
£19. S. C. adjudged, and agreed per cur. that though the ſheriff was not obliged, that yet be may take 


"us pe to ſerve meſne proceſs, Cro. Eliz, 863, Noy, 40. Moor, 8 52. 3 Bultt. 198. 2 Lev. 144. 


3 Ley, 46, % 8 


Upon a writ of ſeiſin the ſheriff returned that he could not de- Fitz. Exe- 
her ſeiſin for reſiſtance, and for that the ſheriff did not take the *. 347+ 


power 
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170 Sheriff, 


Datt. Sh. power of the county according to the ſtatute, he was amerced 24 
354 marks. | 
Dalt. Sh, 80, in a replevin, if the ſheriff return that the cattle are in 3 
355 fort or caſtle, ſo as he cannot make deliverance, he ſhall be 
a merced. | 
Dalt. Sh. A man demands the peace in Chancery againſt a great lord, 
355. and hath a ſupplicavit directed to the ſheriff, &c., there, if need 
be, the ſheriff may take the poſe to aid him to arreſt ſuch lord. 
Dalt. $h, The ſheriff, if need be, may raiſe the power of the county 
| 3. to aſſiſt him in the execution of a precept of reſtitution ; and 
therefore if he make a return thereto, that he could not make a 
reſtitution by reaſon of reſiſtance, he ſhall be amerced. 
3In#. 161. But, though it be the duty of the ſheriff or other miniſter of 
2 int 293- juſtice, having the execution of the king's writs, and being reſil- 
26646. ell in endeayouring to execute the ſame, to raiſe ſuch, a power az 
Lide title may effectually enable them to overpower any ſuch reſiſtance; 
— yet, it is ſaid not to be lawful for them to raiſe a force for the 


3 885 execution of a civil proceſs unleſs they find a reſiſtance, and it i 
certain that they are highly puniſhable for uſing any needleſs out- 
rage or violence therein. 

3. Of his breaking open Doors. 
5 Co. 91, Regularly the ſheriff cannot in executing a writ break open the 


—_— door of a dwelling-houſe. This privilege, which the law allows to 
3 Inſt. x62. 2 man's habitation, ariſes from the great.regard the law has to 
Dalt. Sh. every man's ſafety and quiet, and therefore protects them from 
330. thoſe inconveniences which muſt neceſſarily attend an unlimited 
power in the ſheriff and his officers in this reſpect; and hence it 

is that every man's houſe is called his caſtle. 
5 Co. 92. b. And therefore upon a capias, fieri facias, or other proceſs at the 


Gro. Eliz. ſuit of a common perſon, the ſheriff, after requeſt to open the 

o 8 | 

oor, 668, doors, and denial, cannot (a) break the (5) houſe of the defend- 
Yeh * ant, and in ſuch caſe the ſheriff would be a treſpaſſer, though the 
— oy execution would be (c) good. | 
537. Jon 430 Bulſt. 46. (a) Cannot open a latch. Dalt. 450. Where the door vn 
a little opened to ſee who was there, and the bailiffs ruſhed in with drawn ſwords. Hob. 62, & vie 
Hob. 263, 264. (5) If the officer findeth the outward door open and entereth the houſe tht 
way, or, if the door be open to him from within, and he enter, he may break open inward doors, if he 
Gadeth chat neceſſiry in order to arreſt the defendant on meſoe proceſs in a civil ſuit. Foſt. Cr, Ia, 
39. So determined in Lee v. Ganſell. Lofft's Rep. 374. Cowp. 1. where the defendant wi 4 
lodger, and had jeparate apartments; but the ſtreet-door was open. (e) But it ſeems tor 
the modern practice in ſome caſes; on complaint by affidavit, to diſcharge ſuch execution, and to grant 
an attachment again{ the officer +. + In Trinity term, 17 Geo. 3. the court of Exchequer it! 
af de an execut.on iſſued under ſuch circumſtances, in the caſe of Yeates v. Delamayne, Efq. 


5 Co. 91. But, notwithſtanding this general rule, yet in all caſes where 
the king is party, if the door be not open, the ſheriff may break 
the door of the party, either to take him, or to execute the pro- 
ceſs, if he cannot otherwiſe enter therein ; but, before he enters, 
he ought to ſgnify the cauſe of his coming, and make requeſt ic 
have the door opened, 


Upon 


guilty 
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Upon a capias grounded upon an indictment for any crime 27 Af. 35. 
whatſoever, or upon a capias from the King's Bench or Chancery, — — 8 
to compel a man to find ſureties for the peace or good behaviour, Crom. x70. 
or eren upon a warrant from a juſtice of peace, for ſuch purpoſe 
the officer may break open the door of a dwelling-houſe. ; 

So, upon a capias (a) utlagatum or capias pro fine, in any action an 179 · 
whatſoever. OS 


© 94. Moor, 609. Cro. Eliz. 908. Velv. 28. (a) T hough on meſne proceſs, and at the ſuit 
of the ſubject. 2 Show. 87. pl. 78. i 


ſheriff or his officers, or the commiſſioners, may break open the 83 


4 ment for a 
to be opened, contempt, 
ac. iſſuing out of Chancery, it is ſaĩd the officer cannot break open the door; but ure. Dalt. Sh. 353. 


So, in the execution of a commiſſion of bankruptcy, the com- 21 Jac. 1. 
miſoners, or any officers deputed by them, may break open the 83 
houſes, chambers, ſhops, warehouſes, doors, trunks, or cheſts of — : 
the ſaid bankrupt, wherein the ſaid bankrupt or any of his goods 
or eſtate ſhall be, or reputed to be. 

By the 3 & 4 Fac. 1. c. 35. it is enacted, „ That upon any (e) Came 
« lawful writ, warrant, or proceſs awarded to any ſheriff or other otherwiſe 
« officer for the taking of any popiſh recuſant ſtanding (c) ex- 1 
* communicated for ſuch recuſancy, it ſhall be lawful, if need be, excommuri- 
to break open any houſe,” _ cato capiendo. Cro. Eliz.747. 

Where one known to have committed a treaſon or felony, or to 2 Hawk. 
have given another a dangerous wound, is purſued either with or $ NY — 
without a warrant by a conſtable or private perſon, it is lawful to 3 
break open doors in order to apprehend him ; but, where one lies there cited. 
under a probable ſuſpicion only, and is not indicted, it ſeems the 
beiter opinion at this day, that no one can juſtify the breaking 
open doors in order to apprehend him. 

It is ſaid to have been reſolved, that where juſtices of the peace 2 Hawk. 
are by virtue of a ſtatute authorized to require perſons to come ? 5 OP 
before them to take certain oaths preſcribed by ſuch ſtatute, (% Upon 
the officer cannot lawfully break open the doors of the per- the ordinary 
ſons who ſhall be named in any warrant made in purſuance of 2 
uch ſtatute, in order to be brought before the juſtices to take ſuch peace, if not 
cath, becauſe ſuch warrant is not (4) grounded upon a precedent for felony or 


oltence, neither doth it appear that the party either is or will be — hs 


guilty of any, officer cannot break upen the door. Bult. 146. 
This 
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5 Co. 94. . This privilege of a man's houſe extends only to the (a) owner, 


Sid. 286. hut thall not protect any perſon who flies thither, nor the, goods of 


« ſuch writ, proceſs, warrant, order, judgment, or decree, 


« be void to all intents and purpoſes whatſoever ; and the 102 
f 1 fen 


| () That is, f . | . « { 
- for ſuch per- any perſon conveyed thither to prevent a lawful execution; and * 
| ſon who lies therefore if a f. fa. be directed to the ſheriff to levy the goods of 1 
| -- A., and it happen that 4.'s goods are in the houſe of B., if after ; 
requeſt made by the ſheriff to B. to deliver theſe goods, he te. 3 
fuſe, the ſheriff may well juſtify the breaking and entering his ws 
| houſe, 5 Wm” 
| x Co. in Se- In a writ of ſeiſin or habere facias prſſeſſionem in ejectment, the It 
maine's caſe. ſheriff may juſtify the breaking open the door, if he be denied en- warr 
trance by the tenant; for the end of the writ being tg give the may 
party full and actual poſſeſſion, conſequently, the ſheriff muſt hare a NEV 
| all power neceſſary for this end: beſides, in this caſe, the lay in ſti 
| does not look upon the houſe as belonging to the tenant, but to Th 
| him who has recovercd. 
3 Sid. 186. lt hath been adjudged, that the ſheriff on a f. fa. may break Rath 
| Kon oo” open the door of a barn ſtanding at a diſtance from the dwelling- : * ; 
| Browne. houſe, without requeſting the owner to open the door, in the ſame 1 F 
| 97 manner as he may enter a cloſe, Cc. | 4, 
| Brownl. co. So, on a ff. fa., when the ſheriff or his officers are once in the - 
| 2 Show. $7. houſe, they may break open any (5) chamber-door or trunks for by Pi 
| EE 17, the completing the execution. 101 
| 327. 60 That this muſt be after requeſt and refuſal. Palm. 54. *** 
| co. Jac. So, if the ſheriff's bailiffs enter the houſe, the door being falſe ir 
| ne. OPEN, and the owner locks them in, the ſheriff may juſtify break- Alf 
| OE ** ing open the door for the enlarging and ſetting at liberty the bai en 
| Palm. 52. liffs; for, if in this caſe, he were obliged to ſtay till he could procure 
| 7d a homine replegiand», it might be highly inconvenient : allo, it — 
0 Wnichire. ſeems, that in this caſe the locking in the bailiffs is ſuch a diſturb 
| _ to the execution, that the court will grant an attachment 
| or it. 
Roll. Rep. So, if one be arreſted, and after eſcape into his houſe, the ſhe- The 
_— * riff may break the doors to take him, as, where one opened his the dire 
6 Mod. 173- Caſement, and the ſheriff took him by the hand, &c. df, fa 
| Bro. Falſe So, where an affray is made in an houſe in the view or hearing ls of t 
| a y of a conſtable, or where thoſe who have made an affray in his pre- [ac lat. 
| Crom. 150. fence fly to a houſe, and are immediately purſued by him, and be te debt 
| is not ſuffered to enter in order to ſuppreſs the affray, in the fark dereon, 
| caſe, or to apprehend the affrayers in the other, in either caſe, he edtor's 
| may break open the doors. aisfaQt 
And a 
| 4. Whether he can execute his Writ on 2 Sunday. + 
| [Yide Tom. This depends on the ſtatute 29 Car. 2. c. J. $ 6. by which it z houph t 
. pas 476. ] enacted, That no perſon upon the Lord's Day ſhall ſerve or ene. © gooc 
| „cute, or cauſe to be ſerved or executed, any writ, proceſs, wat ct it do- 
« rant, order, judgment, or decree, (except in caſes of treaſon, N thing 
« felony, or breach of the peace,) but that the ſervice of eve! ly emp 
| 
| 
| 
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| Sheri, 173 
« {on or perſons ſo ſerving or executing the ſame ſhall be as liable 


er, « to the {uit of the party grieved, and to anſwer damages to him 

of « for doing thereof, as if he or they had done the ſame without 

nd « any writ, proceſs, warrant, order, judgment, or decree.” 

of In the conſtruction hereof it hath been holden, that a citation ; Mod.449. 


out of the ſpiritual court may be ſerved on a Sunday, by fixing the L. Raym. 
ame to the chyrch-door, and that the general words of this ſta- 8 Fore 
tute do not extend to ſuch proceſs, S. C. [Vide Tom. 3. pag. 476.] 
It hath been adjudged, that a perſon may be taken on an eſcape 2 Salk. 626. 
warrant On a Sunday, becauſe in nature of freſh purſuit, which 6. 44 
may be on a Sunday, and this only in nature of it, though it be by Sir William 
anew method; and this is no original proceſs, but the party is Moor. 


in ſtill upon the old commitment continued down. : —_ 95. 


That no indictment can be taken on a Sunday; and hence it 2 Saund. 
hath been holden, that in every caption of an indictment taken in 290. 


. ; — 
reak a ſheriff's. torn or court-leet, the day whereon it was taken ought * moo 
105. to be ſet forth, that it may appear not to have been on a Sun * 


day. 

5 this ſtatute makes all arreſts unlawful, it ſeems the better Hawk. P. C. 
opinion, that the killing an officer who endeavours to arreſt a per- 32 y 53. 
ſon on a Sunday is not murder, though it had been otherwiſe, had 
ſuch publick officer been killed on an ordinary day. 

That the arreſt is void, ſo that the party may have an action of Salk. 78. 


4 . _ pl. 1. 

being falſe impriſonment. . 
_ Alſo the court will relieve on motion, and diſcharge from ſuch 6 Mod. gg: 
e bat . OS +. . a la. Note, in 
ales arreſt without putting the party to his audita guerela 8 


ug caſe, the court refuſed to relieve upon motion ; and in this caſe, Holt ſaid, it muſt be by audie 
querela ; the ar;eſt on a Sunday being a fact travertable. ] 


5. In what Manner he is to do Execution. 


The ſheriff in doing execution muſt be careful that he obſerves 3 Co. rx. 
the direction of the writ, which is his authority, as in executing "_ "og 
2 f. fa. or levari fa., by the firſt of which the goods and chat- 3 


hearing ls of the debtor only can be taken in execution; and though by Plow. 441. 
us pre- he latter the ſheriff may not only ſell the goods, but alſo collect ET 
and he ie debt out of the profits of the land, as corn or graſs growing Comb. Fe 
the ful dereon, yet in neither caſe has he authority to meddle with the 


caſe, be I btor's lands, ſo as to ſell or deliver ſuch lands to the creditor in 


aisfation of his debt. 

And as he has not by theſe writs a power to diſpoſe of the free- Owen, 70. 
old or inheritance, hence it hath been adjudged, that the ſheriff Roll. Abr. 
not deliver a furnace annexed to a freehold in execution; for gx xx. 
hough the writ gives the ſheriff authority to levy the debt upon 87. 

© goods and chattels of the debtor, and this is indeed a chattel ; 

ct it does not give the ſheriff any authority to break or diſunite 

fy thing from the freehold; which he cannot do unleſs particu- 

i empowered by writ. x 


uch it 1s 
or exe 
eſs, war 
treaſon, 
of ever 
ec; ſhal 


the per 
« {00 


But 


174 3 | Sheriff, | 
Salle. 463. But it hath been held, that if a ſoap-boiler or other trader, be. 


85 ok, 5 ing an under-tenant, for the convenience of his trade puts up 

— vats, coppers, tables, partitions, and paves the backſide, c., upon 

| a fi. fa. againſt him, the ſheriff may take them in execution, in 
the like manner as the lefſee himſelf might have removed then 
during the term. | 

Salk. 368. Otherwiſe, where ſuch trader makes hearths and chimney. 

ger Holt. pieces to complete the houſe, and not for the conveniency of his 
trade. 

Dalt. Sh, The ſheriff on a fi. fa. or /ev. fa. cannot ſell an eſtate for 

245+ 3 Co. (a) life, which being a freehold, can no more be affected by theſe 

(2) Butit is Writs than any eſtate of inheritance. | | 


laid, that fince the ſtatute 29 Car, 2. c. 3. an eſtate pur auter vie may be ſold by the ſheriff on a fl. fi 
Comb. 391. 


4 Co. 74. On theſe writs the ſheriff may (5) diſpoſe of leaſes for years 
Dalt. Sh. which are but chattels, be they of ever ſo long continuance: alſo, 
upon an elegit, the ſheriff may either extend a term for year, 
395 that is, may deliver a moiety thereof to the plaintiff as part of the 
| Sg ifs lands and tenements of the defendant, or may fell it abſolutely, x 
F. fa. ſells a part of his perſonal eſtate. 


leaſe or term of a houſe, he cannot turn the leſſee out of poſſeſſion, but the vendee in ſuch caſe mul 
bring his ejectment. 2 Show. Rep. 85. pl. 74. He cannot perhaps where there is a tenant in pol. 
ſeſſion, and the execution is againſt the landlord, whoſe term is to be ſold, turn the tenant out of fu. 
ſeſſion: but the caſe might be very different, where the debtor bimſelf is in poſſeſſion. In the cale in 
Shower, the proceeding was under the ſtatute for a forcible entry, which by no means negatives the 
power of the ſheriff to put the tenant out of poſſeſſion peaceably. Taylor v. Cole, 3 Term Rep. 292 


Cro. Ens. If the ſheriff, reciting that the defendant hath a term for years 
3 ſells it by virtue of a F. fa., this ſale is good; for it cannot le 
jo. 3 tended that the ſheriff ſhould certainly know the beginning and 


end of the term. 


Taylor v. [So, in pleading the taking of a term under a feri faciat, it 
— Res. ſufficient to ſtate, that the party was poſſeſſed of a certain inter 
3 in the reſidue of a certain term of years.) 


4 Co. 74. a But, if undertaking to recite it, he miſtakes, and ſells the ſai 
term, it is a void fale, unleſs there be general words, all the inte- 
reſt, &c. of the defendant therein. 

4 Co. 74.a, But a term cannot be extended without ſhewing the certainty 
thereof, becauſe after the debt paid the party is to have his tem 

| again if any part thereof remains. 

(e) Itcennot Upon an elegit the ſheriff is to impannel a jury, who are (cu 

eee, make inquiry of all the goods and chattels of the debtor, and 

without an to appraiſe the ſame, and alſo to inquire as to his lands and tent: 
inqueſt, for ments; and upon ſuch inquiſition the ſheriff is to deliver all the 

— — goods and chattels (except beaſts of the plough) and a moiety 

are per rati- the lands, to the party, and return his writ, in order to record bis 


enabile pre- inquiſition in that court out of which the elegit iſſued. 


tium et ex- 


tentum, which mult be found ſuch by the oaths of twelve men. 2 Inſt. 396. Co. Lit, 389. Dyer, 1% 
5 Co. 74+ 0 
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. And alth the creditor takes out an elegit, yet, if 8 it appears 2 Inft. 395. 
f to the ſheriff that there are goods and chatrels ſufficient of the —Bvrane%- 
? debtor's to ſatisfy the debt, he ought not to extend the lands. 35 A 
on os, : ? : upon goods 
: only is not a f. fa. for a fi. fa. is executed by fale by the ſheriff, but the el-gir by the appraiſemeat of 
in the goods by the jury, and delivery to the party. Sid. 184. Lev. 92. Keb. 105. 
em 
When the jury have found the ſeiſin and value of the land, the Cro. Car, 
J ſheriff, and not the jury, is to ſet out and deliver a moiety thereof 379: 
his to the plaintiff (a) by metes and bounds. ; paw 
heriff delivereth a moiety of an houſe without metes and bounds, ſuch return is ill, and ſhall be quaſhed 
for for incertainty. Carth. 453. fer Holt, 
hele Sed 
If the ſheriff on an inquiſition upon an elegit returns the de- Lev. 160. 
f. fu fendant to have twenty acres in Dale, and twenty acres in Sale, _ 239 
and delivers the twenty acres in Sale for the moiety of the whole, TIE. 
* all is void, for he ought to deliver a moiety of the twenty acres omiſſion of 
alſo, in each vill; and this may be avoided in evidence in ejectment _ — 
ears, brought for the lands *, 2-66 $i 
the The ſheriff on an elegit may extend a (5) rent · charge; for the Moor, 32. 
ly, 2 E N . 3 3 
word land, which is made ſubject to the execution, includes all pl: 194- 
hereditaments extendible; and in this caſe the party may diſtrain (+) But not 
iſe mul a rent · ſeck. 
ed and ayow for the rent though the tenant never attorned; for the Cro. Elis. 
of fa. law, creating his eſtate, gives him all means neceſſary for the en- $56—— 
e cale u : Ff ; Nor can the 
— joyment of it. 
ives the office of fi- 
, 292.) lier be extendeq, for a man ſhall not have execution of that which he cannot affign, though he may of 


this have an aſſiſe, wt de libero tenemento. Dyer 7. pl. 10. 


Lands in (c) ancient demeſne upon an elegit may by the ſheriff be (c) Hob. 47. 


delivered in execution, becauſe the title of the land is not directly 4 inſt. 270. 
put in plea in the king's court; (d) but the ſtatute of Vim. 2. n | 
1 ih (13 Ed. 1. ft. 1.) which gives the elegit, extends not to copyhold pl. 351. 
in * — then the lord would have a tenant brought in upon 58 
b 09. 9. 
2 m without his admittance or conſent. e 
eſa 
he intt- If one be tenant for years without impeachment of waſte, and Salk. 368. 
a fe, fa, come out againſt him, the ſheriff cannot cut down and 
ertaint {ell timber; for the tenant had only a power ſo to do, and no in- 


his term tereſt, as he hath in ſtanding corn, which upon a F. fa. I 
tim the ſheriff may ſell. a ; * * 

re (ct Upon the writs of habere facias ſeiſinam and poſſeſranem, the ſei- Dalt. Sh. 

tor, and bn or poſſeſſion is uſually performed by the ſheriff by delivering 25+. . 

nd ten: the party, who recovers, a twig, bough, clod, c. of the land, or, 4 25 —_ 

er all the ny be of an houſe, by the delivery of the ring of the door, 7 

noiety d . 

ecord b But, though this ceremony be uſed, yet it is held, that in (e) all Co. Lit. 34. 

ales where the writ demands land, rent, or other thing in certain, „, 

the demandant after judgment may enter or diſtrain before any A 

lein delivered him by the ſheriff. | reveriiohs 7 


* that lie in grant, the recoveror is not in poſſeſſion until execution, entry, or claim. 6 
V. b. 106. b. Moor, 141. Keilw. 108. , N 94 


Dyer, 7 
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Inka 


But in (a) dower, where the writ demands nothing in certain, 
i the demandant after judgment cannot enter or diſtrain till exe, 
2 writ was cution ſued, upon which the ſheriff delivers the third part in cer. 
de i tain. 80, where the wife of one tenant in common demands the 


* third part of a moiety, ſhe cannot after judgment enter till the 
upon that ſheriff hath delivered her the third part, though it is thereby re. 


the 2 duced to no more certainty than it was. 


97 0 
_ in manum noftrum tertiam partem rectoriæ, by colour of which the ſheriffuook the tithes ſevered frog 
the nine parts, and carried them away with him; and it was agreed by the juſtices, that the ſame is ng 
fach a ſeizure as is intended by the ſaid writ, but the ſheriff by virtue of fuch writ ought generally tg 
ſeize, but leave them where he found them; and the court was of opinion to commit the ſheriff foe 
fuch his miſdemeſnour. Leon. 92. 


Roll, Abr. Where the execution is in the generality without mentionin 
664. any thing in particular, the theriff is to make execution of the 
right thing at his peri}, otherwiſe he will be a diſſeiſor; for he i; 
bound to take notice thereof, and he hath no warrant from the 
court but to make execution of the right thing. 


A. and B. tenants in common of a manor, A. purchaſed ſeveri 
Das Sn. freecholds that Jay ſo mixed with the demeſne lands of the mano, 


abs, that they could hardly be diſtinguiſhed from them; B. brings; 
writ of partition of the manor only; and it was adjudged that 
partition ſhould be made, and a writ awarded accordingly ; upon 
the execution of which writ A. comes to the ſheriff and inqueſt, 
and acquaints them with the purchaſe of the freeholds that ar 
not parcel of the manor, and bids them take care how they make 
- partition of all the lands within fuch a compaſs, leſt they offer 
violence to their conſciences, but does not ſhew them the freeholds 
diſtinctly, nor the limits of the manor z which obliged the ſherif 
to adjourn to a certain day; on which one of the inqueſt mate 
default, and thereupon the ſheriff returus a fine of 40 s., with an 
account of the difficulties they met with, et ulterius propter breus 
tatem temporis breve llud exequi non patugt. It was held, that 4 
ought to ſhew the bounds of the ſeveral freeholds that he pu- 
chaſed, or the number of the acres; but if no light or evidence 
is given by eithef party to the inqueſt, and they make partition & 
tanto quantum preſumitur et digneſcitur per præſumptiones, it is good, 
for they are under an obligation to execute the commands of the 
court at their peril. 
Keilw. 11 The ſheriff in executing a /. fa. or levari fa. muſt be careſi 
Tiagels gg, that the abſolute property of the goods be in the debtor; a 
(5) This therefore if the ſheriff takes the goods of a ſtranger, though the 
Eur, plaintiff aſſures him they are the defendant's, he is a treſpaſa, 
31 for he is obliged at his peril to take notice whoſe the goods 2% 
not ſerafide. and for that purpoſe may impanel a jury to inquire in whom tit 
RobertsV- property of the goods is veſted (6). And this it is (e) ſaid ſhall e- 
. cuſe him in an action of treſpaſs. 
88 ] (c) Dalt. Sh. 146. 
The ſheriff cannot take in execution goods pawned or gage 
28. for debt, nor goods demiſed or letten for years, nor goods d 


2 21. trained, (d) nor goods before ſeiſed upon an execution. 
Abr. 893. [Tully v. Peachey, Hil. 23 Geo. 3. 4 Term Rep. 640.] (4) Show Rep. 17h 


[4 Term Rep. 640. ]J—-—Unleſs ſuch firſt execution were by fraud. 7 Mod. 37. [or the good 
not legally ſeized, 4 Term Rep. 651,] Hot 
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Sherif, 177 
[How far the ſheriff is juſtifiable in ſeizing the goods of a teſ- Farr v. 

tator in the hands of his executor in execution of a judgment — 
againſt the executor in his own right, hath been very amply diſ- Eat. | 
cuſſed in a late caſe. It was an action againſt the ſheriff for a 
falſe return to a freri factas. The ſpecial verdict ſtated, that in 
Foſter term 30 G. 3. the plaintiffs recovered againſt V. and R. 
and A. his wife, executors of L. 236 J. 105s.; and on 17th May, 
30 G. 3. ſued out a fi. fo. to levy that ſum of the goods and chat- 
tels which were of L. in the hands of the executors to be admini- 
ſtered. That on the 28th May 1790 the writ was delivered to the 
defendants, then ſheriff, That in Zafter term 1790 B. recovered 
againſt R. 1047 J. debt, and 634. damages and coſts ; which 
judgment was ſigned 27th May 1790. That on 28th May 1790 
B. ſued out a F; fa. on that judgment, teſted; the 17th May, 
which writ, on the 28th May 1790, and a few hours before the 
delivery of the plaintiff's writ, was delivered to the ſheriff, who 
under that writ, a few days before the delivery of the plaintiffs 
writ to him, ſeized goods in an houſe wherein K. and his wife re- 
ded, and in which houſe the teſtator at his death did reſide; and 
which goods were the teſtator's. That on the ſame 28th May 
1799, after the ſheriff had ſeized the goods, the attorney for the 
plaintiff gave notice to the attorney for B. and alſo to the ſheriff, 
that the goods ſo ſeized were the goods of the. teſtator in the poſ- 
ſeſſion of R. and his wife, as executors, liable to the payment of 
the debt recovered by the plaintiffs, and alſo liable to the payment 
of 116/. recovered by one S. and not liable to the payment of any 
debt of R., the ſame not being ſufficient to ſatisfy the ſaid judg- 
ments and other debts of the teſtator; and that the ſaid attorney 
meant to take out executions on the ſaid judgments; and unleſs 
they quitted poſſeſſion, actions would be brought againſt them. 
That afterwards, on the ſaid 28th May the attorney for the plain- 
tiff procured a warrant from the defendants, then ſheriff, on the 
writ of „i. fa. mentioned in the declarations, which warrant was 
on the ſame day delivered to the officer to be executed. That the 
oſcer went with the warrant to the houſe where the goods were 
before they were ſold, bat did not levy thereon ;| and the ſheriff 
afterwards returned nulla bona to that writ, and that by means of the 
premiſes, the plaintiffs were hindered from recovering their da- 
mages and had loft the fame. In this caſe, three judges, viz. Lord 
Kenyon, Ch. J., Aſbburſt and Groſe, J., were of opinion, that the 
ough the plaitiffs were entitled to judgment. But Buller, J., contra, for 


- 


reſpaſſen that the property in the goods, after the teſtator's death, is veſted 
ods n the executors, who may grant, alien, give, or releaſe them; 
vhom tht that the execution in this caſe was equivalent to a ſale, which it 
ſhall vas admitted would be good; and that as to the notice, if the 


Ideriff acted legally in ſeizing the goods, he was bound to proceed 
n the execution; and a ſubſequent notice would not make that 
unlawful, which was lawful at the time : if the ſeizure were un- 
lawful, the ſheriff was liable to an action without any notice at all; 
ad if it were not unlawful, no notice could make it fo ; that the 
Vol., VI. N notice 
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notice in ſuch. caſe was a perfect novelty, unknown to the com, 
mon law, with regard to any effect which it could have.] 


alle. 395- Upon a levari fa. to levy the yearly value of 55 J. found by in- 


m— 112- quiſition on an (a) outlawry upon a judgment in debt, the beaſts 
2 of a ſtranger /evant and couchant on the land may be taken, for 


pl. 13. they are the iſſues of the land; and were it otherwiſe, it would be 


omg ang in the power of the party by agiſting his lands to defeat the king 
os. 46g. Of the benefit of the outlawry, 3 
riton v. Cole. (a) But, where on a fi fa. out of the Exchequer for the Queen's debt, the ſheiis 
took the beaſis of J. & being levant and couchant on the land of the debtor, and fold the u, this ig 
an action of treſpais was held not to be lawful; but it was held that they might have been difirained 
for the queen's debt. Cro. Eliz. 431. Rol. Abr. 159. ct vide Hard. 104. 


Salk. 3922 If there are two coparceners of goods, and a judgment is given 


"Sig 5 againſt one of them, the ſheriff upon a fi. fa. upon this judgment 


Comb. 2x7, Mult ſeize ll, becauſe their moieties are undivided; for if he 
Heydon v. ſeizes but a moiety, and ſells that, the other coparcener will haye 
a right to a moiety of that moiety z but he muſt ſeize the whole, 
and ſell a moiety thereof undivided; ſo that the vendee will be 

tenant in common with the other partier. f 
Cro. Jac. 78, A perſon had an annuity for twenty-one years granted by 
Yer „Queen Elizabeth, payable by her receiver of her court of wards, 
wu Which upon a F. fa. upon a judgment againſt the grantee was er- 
tended and ſold ; and it was reſolved the extent and ſale was good; 
for being an annuity certain for years certain, and payable by the 
receiver, it is in nature of a rent-charge for twenty-one years, and 
is grantable over and vendible, and not like an annuity which 

chargeth the perſon only. 


400.12. On a writ of F. fa. the whole perſonal'eſtate is liable to exe 
— x9ay cution, except wearing apparel; and it hath been held, that (3) it 


alt. the party hath two gowns the ſheriff may ſell one of them. 


Cro. Eli, Upon a writ of F. fa. the ſheriff cannot (c) deliver the goods 
ot. Thom. of the defendant to the plaintiff in ſatisfaction of his debt, but 


3 the goods are to be ſold, and the money in ſtrictneſs is to be 
L:tw. 589. (d) brought into court. 

Where a ſheriff after a fl. fa. delivered to him pays the plaintiff out of his own money, it is mades 
queſtion by Hobart, whether the ſheriff may levy the money on the defendaiit, Hob. 207. (e) Though 
they cannot be delivered to the plaintiff, they may be ſod to him. Comb, 452. Admitted to be ttt 
practice to make a bill of ſale of the goods to the plaintiff. Carth. 419. [Bar though ſuch de tit 
practice, it is not part of the duty of the ſheriff to execute a bill of ſale to the plaintiff at an appraite 
value, nor is he compellable to do ſo, though he even promiſe it. For this might be very inconvenient 
and highly injurious if it were allowed. The legal and proper mode of compelling a (ale by the that 
where he makes delay or refuſes, is by writ of -cndicioni exponus ; upon which he muſt return the mane! 
into court. Cameron v. Reynolds. Cowp- 406. ] But the ſheriff, though be pays the plain 
out of his own proper money, yet he cannot keep the goods to his own uſe, for the authority by 

he acted was to ſell the goods, Noy, 107. Lutw. 589. (4) For it is not of record without. Goth 
147. But the law ſeems otherwiſe; for though the writ be ita quod babeas, &c. yet the ſheri 
may return that he hath paid the money to the plaintiff, 2 Show. Rep. 87. pl. 78. 3 Lev. 204 


Salle. 320. If two writs of fi. fa. bear teſte the ſame day, the ſheriff i 


(+) By which « . and 
Mts, common law, and now fince the ſtatute (e) 29 Car. c. 3. is bo 


that no ff fs, to execute that which was firſt delivered to him. 
or other writ of execution ſhall bind the property of the goods, but from the time ſuch writ ſhall be de 
livered to the ſheriff, under-ſheriff, or coroner, to be executed; and for the manifeſtation af the time, in 


deut, &c, their deputies and agents, upon che bock of the ſaid writ ſhall indorſe the Cay 38d 18 


Sheriff. 179 


received. This muſt be intended as to rangers who __ have a Gy the goods between 
tne tele of the writ and delivery thereof to the ſheriff, but as to the patty himſelf, his executors and 
adminittracors, the goods fince the Nature, as before, are bound from the teſte. 2 Vent. 218. Comb. 33. 
2 Show. 46. 6 Mod. 225. 


Where ſince the ſtatute A. delivered a f. fa. to the ſhefiff at $alk. 320. 
nine in the morning, and after at ten the ſame day B. delivered 5 4. 
another, deſiring him forthwith to execute it, which he did, and 2. 59285 
{old the goods, and after executed A.'s H. fa. on the ſame goods, Canh. 410. 
it was held the firſt execution was good, and 4, had remedy only — n 
by action againſt the ſheriff. hank 3 Mod, 
476. S. C. Comb. 428. $. C. and Holt inclined there ſhould be no fraction of a day, and that the ſheritf 
ha his election, Carth. 419+ S. C. the lait bearing teſte firit ; and per Holtz where a fl. fa. is delivered 
the ſheriff to-day and another to-morrow, and he executes the laſt firſt by making ſale of the goods, ſuch 
(ale will ſtand good, and he who deiivered rhe firſt writ hath remedy only by ation againſt the ſheriff. 
But, if two writs are delivered the ſheriff the ſame day, he ought to give preference to that which was 
firſt delivered ; but, if he executes the laſt firſt, the execution cannot be defeated by à ſubſequent execu- 
tion of the firſt, but the party concerned in the firſt is put to his action againit the ſheriff. [ And 
zgreeably to this doctrine two modern caſes have proceeded p that where a eri facias is delivered to the 
ſheriff, and tHe officer has levitd the debt, and malie a hill of fate, it ſhell Have priority of a former er- 
ecution in the office; Rybot v. Peckham, M. 19 Geo. 3. B. K. 1 Term Rep. 731, in nuit; and when 
two writs of fieri facias againſt the ſame detendant are delivered to a ſheiiff on different days, and no {ale 
i: actually ade of the defendant's goods, the firſt execution mutt have the priotity, even though the 
kizure were actually made under the ſubſequent execution. Hutchinſon d. Johaſton, 1 Term Rep. 729. ] 


But, if 4. when he delivered his writ, had ordered the ſheriff Salk, 320. 
to ſtay execution till the next day, he could have had no action 1. +: IM 

, LEY am. 251. 
zpainſt the ſheriff. | 

[The ſheriff is not liable for ſeizing goods in execution after an Cooper v. 
at of bankruptcy ; but, if he ſells them after the commiſſion * 
ilues, trover will lie.) YM 


o) Of his Duty in admitting Perſons to Bail, and 
herein of Securities taken for Eaſe and Favaur, 


Ting depends chiefly on the ſtatute 23 H. 6. cap. 9. before Date. Sh. 
which the ſheriff was not obliged to take bail, unleſs the 356. : 
party ſued out a writ of mainprize; but he might have taken bail CUI 
bn his own head, and if he had not the body ready according to 
his return, he was amerced, as he now is, if the plaintiff does 
not take an aſſignment of the bail · bond. 5, 
This ſtatute hath been always deemed an excellent law, as it Plow. 67. 
frees debtors arid ſecures them from the oppreſſion of ſheriffs and 
their officers, and at the ſame time prevents ſuch officers from 
aimitting perſons to bail not bailable by law, to the prejudice of 
jult creditors; and for this purpoſe it is enacted, 4 That ſheriffs, 
© under-ſheriffs, and other officers arid miniſters, ſhall let out of 
u priſon all perſons in their cuſtody by force of any writ, bill, 
* or warrant, in any action perſonal, or by cauſe of indictment _ 
* of treſpaſs; upon reaſonable ſurety of perſons having ſufficient 
* within the counties to keep their days, (perſons in ward by re- 
* demption, execution, capias utlagatum or exconimunicatum, ſurety 
* of the peace, and all perſons committed by ſpecial command- 
ment of the juſtices except,) and no ſheriff nor his officers ſhall 
take any obligation for any cauſe aforeſaid, or by colour of their 
N 2 4 * office, 


it office, but only to themſelves, nor by any perſon which {hall 
« be in their ward by courſe of law, but by the name of their 
« office, and upon condition written that the faid priſoner that 
c appear at the day contained in the writs, bill, or warrant and 
« if any ſheriffs or officers aforeſaid take any obligation in other 


« form by colour of their office, it ſhal! be void. And all 
(a ro. EH. ſheriffs, Wc. who (a) do contrary to this ordinance, ſhall loſe to 


755 77. « the party grieved his treble damages, and ſhall forfeit 404. 
Palt. Sh. On the firſt branch of this ſtatute it hath been Judged and 
35% ad . admitted in a variety of books and caſes, that the ſheriff is obliged, 
der 8 in ſuch caſes not excepted by the ſtatute, to admit the party to 
bail, and that if he refuſes, an action hes againſt him by the party 
injured, | | | 
Roll. Abr. + 5 as he is obliged to admit the party to bail, hence alſo it 
of Fes hath been adjudged, that if the ſheriff return (5) ci on meſne 
Noy, * * proceſs, et paratum habeo, no (c) action lies againſt him, nor will 


S. C. the court grant an attachment in ſuch caſe againſt the ſherif 


Dp V- where he had bailed the party; for on he was obliged to do by 
400 For the the ſtatute; and therefore if he is miſtaken in his ſureties, he i; 


return in ef- not to ſuffer in his liberty. So, (d) if the ſheriff return /anguidn;, 
fed and where he admitted the party to bail, no action lies againſt him. 


conſtruction | 
of law is true. Mod. 244. 2 Mod. 83. (e) But in this caſe the defendant muſt not demur t 
Cro. Eliz. 400. 2 Keb. 591. 


the declaration, but muſt plead the ſtatute. Moor, 428. pl. 596. 
Sid. 439+. Mod. 57. Vent. 85, 2 Saund. 155,—or upon not guilty may give it in evidence, vid. 
439+ Mod, 58, Vent. 85. (4) Noy, 39. Cro. Eliz. 852. | : 


Roll, Abr. But, if the ſheriff returns a cepi corpus and paratum habeo, or la 

$07. guidus, where the defendant is at large, without any bail. taken, 
he is not aided by the ſtatute, but an action lies againſt him for 
the falſe return. | 


Vent. 85. The party, at whoſe ſuit the arreſt was, may either take an al- 
1 ſignment of the bail-bond (which he may now ſue in his own 


6 Mod. 122. name, ) or, if he diſlikes the ſecurity (e), he may ſtill move to amerce 
2 Saund. 59. the ſheriff; for, the ſheriff having returned a cepz corpus, it is 2 
3 breach of duty in him not to bring him in according to his return, 
{{-) If the for which the court amerces him as one of their officers who has 
plaintiff dif- been diſobedient to their writ ; and becauſe the diſobedience 1s 
likes tue ſe- to the writ which is returned and filed, the court amerces him, 
curitę, he . g 3 7 

ſhould not becauſe it appears on record he has diſobeyed the king's writ. But, 
take an aſ- if the writ be not returned, and the court make an order that the 
eben of ſheriff ſhall return his writ in four days, as is uſual, there, the 
bond; for diſobedience is to the pronounced order of the court, and con- 
by fo * ſequently a contempt of the court, for which an attachment lies 
cham «the But, if it be in another term, then there mult be a habeas chi 
ſherit], upon a cepi returned, becauſe the ſheriff might be prepared to har 

Gilb C. P. him according to his writ the firſt term; but not being required 
Aan. oc. to have him in court the ſecond term, an habeas corpus is neceſſary, 
1 Will. 223. and the ſheriff on this writ muſt return the body, or a /anguiduy 


pews or a mertuis, elſe he will be amerced.. , 

an J acques * 5 f * * , "T's. 
M. 24 C. - but, il the ſame bail be put in above, he cannot afterwards except againſt them. Tun 
Pre 153. 2 78 a 
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Sheriff, 5 I J I 
If a ſheriff takes an obligation with (a) one ſurety only, it is Cro. Eliz. 
good enough, and not void by the ſtatute. 808. ad- 


; Judged in Sir 
William Drury's caſe. 10 Co 100. S. C. cited. (a) May take one, two or more, according to 
his difctetion. Cro. Jac. 286. 


So, in debt upon an obligation conditioned for the appearance oro. Elis. 
of one arreſted on a capias, the defendant pleaded, that the plaintiff 308. Sir 


took the obligation from him and a {tranger who had nothing, and —_— 


who did not inhabit within the county, and pleaded the ſtatute 2 And. 175. 


23 H. 6. cap. 9. and inſiſted that for this cauſe the obligation was — 
void : but upon demurrer to this plea it was held, that chis ſtatute 363. _ 
was made for the eaſe of the party to prevent oppreſſion, and the Like point 
ſheriffs inſiſting upon unreaſonable ſecurities ; but that it did not 2 5 
alter the law as to the matter of thoſe ſecurities, which the ſheriff com. 
was ſtill at liberty to take in what manner he pleaſed, fo that he Vale. 
did not vary from the manner preſcribed by the ſtature, or make 
them oppreſlive to the party; and here his taking the ſecurity in 
a leſs ſtrict manner than he might have inſiſted upon, can be no s 
foundation for the party to make it void. | 

It is ſaid, that there are only three forms to be obſerved within Cro. Eliz. 
this ſtatute: 1ſt, That the bond be made to the ſheriff himſelf z 362. That 
2dly, That it be made io him by the name of his office; 3dly, 3 


That it be only for the party's appearance at the day. 3 


of his office, 
and ought to expreſs the day and place of the party's appearance; and theſe circumſtances being obſerv- 
ed, although it be variant in others, it is not material. Cro. Jac. 286. and Dyer, 119. S. P. 


An obligation made to a deputy of a bailiff of a franchiſe, or Noy, 69. 
to an under- ſheriff's deputy, is void. by the 23 H. 6. cap. g. for it „ e 
ought to be in the name of the bailiff or ſheriff himſelf, | 

The condition of an obligation to ſave the ſheriff harmleſs on pioud. 65; 
his admitting perſons to bail who are not bailable by law, is void Dive v. Ma- 


ningham. 
by the common law. 10 Co. 100. d. S. C. cited, 


If the ſheriff, for the eaſe and enlargement of a priſoner takes 10 Co. 101. 
a promiſe to ſave him harmleſs, this is within the ſtatute, being 
within the ſame miſchief, though the ſtatute ſpeaks only of bonds, 

Alſo, ſuch promiſe is void by the common law. 

On an attachment for a contempt the ſheriff cannot take bail, M. 90. 2. 
and ſuch contempts are only bailable by the judges of the court Ihe Kiog 
irom whence the proceſs iſſued, being in nature of executions ; be ee 
but on an attachment out of Chancery, for want of an anſwer, of 2 
the ſheriff may bail, being only attachments of proceſs (a). And ſhire; & 
herein it ſeems ſettled, that if the ſheriff take one upon an attach- — Cn 
ment of proceſs, he is to give a bond of 40 J. penalty to the ſheri{F Sil. 234. 
o appear and anſwer; but, for one taken up in execution after Abr. Cal 
a decree, the ſheriff may inſiſt on ſecurity proportionable to the Ty 
duty; but in both caſes, on the regiſtrar's certificate that the though the 
party has appeared, the ſheriff is to deliver up the bond. _ — 
in ſuch caſe, he is clearly not bound to do ſo; nor will an action lie againſt him on the A 22 - 
refuling to do ſo ; that ſtatute referring only to proceſs in courts of law. Studd v. Acton, 1 H. Bl. 468.] 


An obligation taken by the ſheriff of one arreſted by virtue of Cro. Elis. 


al attachment under the privy ſeal of the court of requeſts, was — £ 
N.3 | | 


182 Sheritk. 
Loyd; & - held not to be within the ſtatute; but it was held, that ſuch bond 
> LI was voidable by dureſs, ſuch court not having juriſdict on to iſſue 
? * = fuch proceſs, and confequently it could be no warrant to the ſherif 
to take the body or the obligation. But it was admitted in this 

caſe, that the ſheriff ought ro obey the proceſs out of the coun 
of wards and duchy court. l 
Cro. Bis. 80, if one be arreſted in one county, and carried by the bailif 
245: into another, where he gives bond to the ſheriff of the couny 
* where the arreſt was, although this is not void within the ſtatute, 
| yet the party may avoid it for dureſs ; but then he muſt plea 
ſuch dureſs, and rely on it. " | 
yo Cp 99. b. A bond to the ſheriff, that the party on a A. fa. will pay the 

N tete money into court at the return of the writ, is not within the ſtatute, 

(a) If ode becauſe the ſtatute extends to obligations made by perſons in cul. 


taken 2 5 tody, nor is ſuch obligation void (a) by the common law. 
iat 4d fas. 
{ay at the ſuit of A. aſſigns a mortgage to the ynder-ſher'ff for ſecuring the money to him u 
certain day, and is thereupon diſcharged, and after a new theriff nde ha pays the money to the under. 
- ſheriff, who te- aſſigus the mortgage, yet this ſhall not excule the eſcape, for the ſheriff had no pont 
to take ſecurity, or even the money. Lutw, 588 509. But for this wide Cro. Eliz. 404. Mod, 1:4, 
# Jon. 97+ 2 Lev. 203. 3 Keb. 748. 2 Show. 139. pl. 116. 


10Co. x00. Þ An obligation taken by the ſheriff pro folutione pecuniæ d'bie 
70 Thar the (5) deminæ reginæ, on an extent out of the Exchequer, is not withia 
king is not the ſtatute. 

pound by the ſtatute. Dyer, 119. 5 Co. Whelpdate's cafe, 


20 CO 100. On an indictment of treſpaſs, in which. the ſheriff is obliged by 
b. = the ſtatute to admit to bail, yet, if the bond is taken in (c) u. 
5 , a "ay » . . | , 
power of other's name it is void, as varying from the form preſcribed by 
takinga the ſtature, which requires that it ſhould be in the ſheriff's own 


. name. 0 
this act upon | 
nao indictment found before himſelf at his tourn was *aken away by 1 Fdw. 4. c. 2. and upon indiftmens 
found in any other courts has been denied in a late caſe by ail the Judges except Eyre, C. J. Bengouy! 
v. Roſſiter, 4 Term Rep. cos. 2 H. Bl. 478. (c) If the ſheriff takes band in another s nan 
to clude the itatyte, ſuch bond is void. 2 Mod. 305. 


2 Mod. 304, But, where in debt on an obligation the defendant crayed oye 
ag 8 85 of the condition, which was, that if another perſon {who was at- 
reeſted at the ſuit of the plaintiff, and for whom the defendant 
was now bound) ſhould give ſecurity, as the plaintiff ſhould ap- 
prove of, for the payment of 90 J. to him, or ſhould render hy 
body to priſon at the return of the writ, then the obligation to be 
ee this ſtatute was pleaded, but adjudged not to be within ti 
atute, 
2 Joh.95- Bo, if a capias be taken out againſt the defendant, and a this 
bur ae perſon give the plaintiff a bond that the defendant ſhall pay the 
4% The fta- money, or render himſelf at the return of the writ, it is a good 
tute doth bond, and not within the ſtatute, becauſe it is not by the direc 
nut exterd tion of the officer, but by the agreement of the plaintiff; and 
given to the there is no law that makes the agreement of the (4) parties void; 
dare and if the bond was not taken by ſuch agreement, it might hatt 
Alien, 48. been traverſed. | 
r the undertaking is given to the br F. the firm directed by 23 H. 6. c. muſt be ſtrity fe- 
de, and LErctures an agrcement In waking o put in gout bail fer a perſer arreſted on meine pro” l 
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dhe ſtatute, if the eriff would not bail the party arreſted, the 


Sherill. | | 183 
xt the return of the writ, or ſurrender the body, or pay debt and coſts, made by a third perſon with the 
heriff's officer, in conſideration of his diſcharging the party arreſted, is void. But, where the under - 
taking is given to the plaintiff, it is not within the ſtatute; and therefore the undertaking of an at- 
tocuey for the appearance of a defendant is got void, becauſe it is given to the plaiatiff in the action and 
2ot to the ſheriff. Rogers v. Reeves, 1 Term Rep. 418. ] | 


Bond taken by the (a) ſerjeant at arms attending the Houſe of Hard. 464. 
Commons not within the ſtatute, but being for caſe and favour is Keb. 394 

. . a) Bon 
void by the common law. | | | 8 
marſhal of the Queen's Bench for the eaſement or delivery of a priſoner in execution, is void by the ſta- 
tute, although he be not named in the ſtatute. Cro. Elie. 66. 3 Keb 91. S. P. But a bond to 
the ſerjeant at arms attending upon the preſident and council of the marches of Wales is not within the 
ſtatute, Cro. Car. 309. Johns v. Stratford.“ Sed qu. if not void by the common law, ac» 
cording to the caſe in the text? 6.4% 3 


If 4. be taken on a capiat ad ſatinaciendum, and eſcape, and be 3 Leon 
after retaken, and for his enlargement give a bond to the gaoler, 
this is within the ſtatute. - | | 
If a capias be awarded againſt B. and (6) before the arreſt the oy, 43. 
ſheriff take an obligation of him for his enlargement, this by 8. 187. 
ſpecial pleading may be avoided by force of the ſtatute 23 H. 6. c. 9. f 56. S. P. 


ſeems cont, 
(6) So, if after the return, Sid. 301. 


* 


„119. 


If the condition of a bond be to be a true priſoner, and (c) to veat. 2357. 
pay ſo much by the week for chamber-rent, this is void by the gn 22. 
ſtatute 3 but Hale ſaid, that a bond for true impriſonment is good (9) If the 
prima facie, but that the defendant may (d) aver that it was alſo theriff aud. 


for eaſe and favour. to the con- 

| dition, that 
the party ſhall be a true priſoner, that he hall pay for his meat and drink, this makes the obligation 
void, 10 Co. 100. b. (4) IF the obligation be for the payment of money generally, yet the defendant 
may aver that it was for eaſe and favour, in the ſame manger as an obligor may in the caſe of ſimony or 
pſury. Carth. 301. Hard. 46+ 


If a ſherifF take a bond for a point againſt law, and alſo for a due Hob. 14. 
debt, the whole bond is void; for the letter of the ſtatute of Vent. 227. 
23H.6. c. 9. is ſo; and a ſtatute is a ſtrict law; but the common 49. 
law doth divide according to common reaſon, and having made 
that void which is againſt reaſon, lets the t ſtand. 

It is now (e) ſettled, that though the ſtatute makes ſuch bonds Dyer, 116. 
a: yet are they not ige fas ſo, but mult be avoided by ſpecial — 

eading. | 
- It — formerly held by Roll and Glin that it was a general law, of which the judges one to take 


dotice 7 Mei, but fince held otherw.ſe. Lev. $6. But ſee centr. 2 Term Rep. 569. Samuel v. 
Evans. 


The defendant pleaded the ſtatute of 23 H. 6. c. 9. and that Allen, 58. 
be was attached and in cuſtody, and that the bond was made for his 2 
enlargement, and ſo not his deed; whereupon the plaintiff de- . 
murred ſpecially upon the concluſion of the plea, which ought to 
de, judgment / actio, &c. and therefore the plea naught; and it 
was ſo agreed by the court. 

In pleading this ſtatute, the defendant muſt recite it truly. ro. Eliz. 
8. pl. 4+ Sid. 351. 
[A party grieved who recovers damages againſt the ſheriff for Creſwell v. 


not taking bail under this ſtatute, is entitled ta his coſts : for _ — 
235 
N 4 „ 


184 | | - Sheriff, 
ter kad a remedy againſt him; and wherever a ſtatute ſubſequery 
to the ſtatute of Ghoucefter gives a remedy, where damages were 
ſuſtained before, there, the party ſhall have his coſts.] 
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8 Simony. 


IMONY, ſo called from Simon Magus, is the buying or ſelling 
of holy orders, or an eccleſiaſtical benefice. 

Te words eccleſiaſtical beneſice, comprehend every ecclel. 

aſtical dignity and promotion. 
As by the purchaſe of eccleſiaſtical benefices worthy and learned 
men may be kept out of the church, and a door may, to the great 
ſcandal of religion and prejudice of morality, be opened to perſons 
by no means qualified to diſcharge the duties of the ſacred func. 
tion, it is of the utmoſt conſequence to ſociety, that it be pre. 
vented. With a view to this, canons were anciently made, by 
which a very ſtrict oath was enjoined ; and the purchaſer: of an 
_ ecelehiaſtical benefice was puniſhed with deprivation, or diſability, 

as the caſe might require. 

Fa) Simo- Tt has been ſaid, that ſimony was no offence. at the common 
— 5 law (a); and the caſe of Gregory v. Oldbury, Moor, 564. has been 
knowntothe as to this point relied upon. It is laid down in that caſe, that a 
— 1 bond to pay money upon a ſimoniacal contract is good, becauſe 
I agree that ſimony is no offence at the common law. But, by attending to 
corrupt pre= What is laid down in other books, it will appear, that although 
2 ſimony eo nomine be not an offence, either at the common law or 
Nets Pa, againſt the ſtatute, for the word ſimony is not therein contained, 


Care, 22. a corrupt bargain for preſenting to a benefice, is an offence at the 


But chat is common law. 2 
Or is not 


ſimony now depends on the ſtatute of 31 Eliz. c. 6. which. did not adopt all the wild notions of the 
canon law; but has defined it to be a corrupt agreement to preſent. In Co. Entr. 516, it is expreſled 
Simoniace et corrupt? ; but the latter is the legal and effective word. Per De Grey, C. J. 2 Bl. Rep. 1054] 


In 1 fl. 17. ö. ſuch corrupt bargain is ſaid to be ſo deteſtable 

in the eye of the common law, that a plaintiff in guare impedit could 

not before the ſtatute of em. 2. recover damages for the loſs of 

his preſentation, it being conſidered as a thing of no value. In 

1 Inf. 89. it is faid, that a guardian in ſocage could not preſent to 

an advowſon in right of his heir; becauſe, as he could take no- 

thing for the preſentation, he could not bring it to account. 

This doctrine is confirmed in 3 It. 156. and it is added, that 

ſimony is the more odious to the common law, becauſe it is ever 

accompanied with perjury ; the preſentee being ſworn to commit 

no ſimony. 
In Macaller v. Todderict, Cro. Car. 35 3. it is ſaid, that ſimon) 

has, by the law of God and of the land, been always accounted3 
great ollence. 1 

a 


TE 


* TS By 


Simony. 


In Winchcomb v. Pulleſlon, Hob. 167. it is laid down, that a bond 


a fimoniacal contract is againſt law, becauſe it is given upon a 
contract ex turpi cauſd, and contra bonos mores ; nay, that it is as void 


25 an uſurious bond, which if an executor pay, he is guilty of a 


4. 
. ert 252. Bartlett v. Vinor, ſuch bond is ſaid to be void, 
3s being againſt law, although it be not ſo declared by the 
ſtatute. e ; 

Other authorities might be added; but theſe are ſufficient to 
ſew, that a corrupt bargain for preſenting to a benefice is an 
offence at the common law, 

As neither the conſideration of the greatneſs of the offence of 
fimony, nor the proviſion made agaiuſt it by the canon or com- 
mon law, was ſufficient to put a ſtop to this offence, it was at 
lnoth prohibited, under very ſevere penalties, by the 31 #liz, 


Under this head it will be proper to conſider, 
(A) In what the Offence of Simony conſiſts. 


(B) How far a Bond for refigning a Benefice is 


good at Law, | 


(C) Of the Power exerciſed over a Bond for reſign- 
ing a Benefice by Courts of Equity, 


D) Whether the Penalty of a Bond for reſigning 
a Benefice be ſaved, where the Ordinary has 
refuſed to accept a Reſignation. | 


E) Some Objections to a Bond for reſigning a 
Benefice conſidered. | 


F) Of the Forfeitures, Diſabilities, and Puniſh- 
ments, incurred by Simony, 


1. By the Incumbent. 
2. By the Patron. 
3- By the Ordinary. 


G) In what Caſes, and at what Times, Advantage 
may be taken of the Forfeitures and Diſabilities 
incurred by Simony. 5 


1. By the King. 
2. By other Perſons. 


. Of the Juriſdiction of Spiritual Courts in 
Simony. | 
(IJ) Of 


166 


1s Simony. 


(4) of the Pleadings in an Adiion upon d Wi * 6 


31 Elix. cap. 6. 1 
f | «a 
(A) In what the Offence of Simony does conſiſ. sp 

0 | 10 
II has already been obſerved, that ſimony is an offence at ths 10 4 
common law : but, as much the greater part of the determim. « fi 
tions, as to what is ſimony, are founded upon 31 Ez. c. 6, and « in 
ſome paragraphs of that ſtatute not only contain a deſcription of th « in 
offence, but likewiſe ordain what forfeitures and penalties ſhall be « ty 
incurred, and who may take advantage thereof, it will be proper B 
to recite the whole paragraphs in this place, and afterward ty « Ja 
refer to them: and as frequent mention will, in treating of thi « af 
ſubject, be made of the oath againſt ſimony, that oath ſhall he & or 
likewiſe recited. | By 


Every per- By 5 F. it is enacted, © That if any perſon or perſons, bodir 4 wi 
= | anc « politick and corporate, ſhall for any ſum of money, rewan, « or 


— end. gift. profit, or benefit, directly or indirectly, or for or by rs « in 
Qeratjon, to ſon of any promiſe, agreement, grant, bond, covenant, or other « or 
> x Tra tc aſſurance, of or for any ſum of money, reward, gift, profit, ar « pe 


andevery benefit, directly or indireQly, preſent or collate any perſon t « do 
perſon, 4 —o benefice with cure of ſouls, dignity, prebend, or living ect: « me 


Bring o 4 ſiaſtical, or give or beſtow the fame for or in reſpect of ay « on 
thing for a © ſuch corrupt cauſe or conſideration, that then every ſuch pre « he 
preſentation, * ſentation, collation, gift, and beſtowing, and every admiſſan, « th; 
p< amor « inſtitution, inveſture, and induction, thereupon ſhall be utter & ati 
lie, and the void, fruſtrate, and of no effect in law; and that it ſhall ad By 
preſentee to & may be lawful for the queen, her heirs and ſucceſſors, to pre 4 wit 
br — ng ic ſent, collate unto, or give or beſtow, every ſuch benefice, dy- « per 


the denefice. © nity, prebend, and living eccleſiaſtical, for that time or tun « aft; 
« only; and that every perſon or perſons, bodies politick and « but 


& corporate, that ſhall give or take any fuch ſum of money, . « cut 
« ward, gift, or benefit, directly or indirectly, or that ſhall tas By 
«© or make any ſuch promiſe, grant, bond, covenant, or othe & any 
* affurance, ſhall forfeit and loſe the double value of one yea! « pre 


ic profif of every ſuch benefice, dignity, prebend, and living eccis « me 
c ſiaſtical: and the perſon ſo corruptly taking, procuring, {ei % mo 
« ing, or accepting, any ſuch benefice, dignity, prebend, or h eit! 
* ing, ſhall, thereupon and from thenceforth, be adjudged ab « the 
« abled perſon in law to have or enjoy the ſame benefice, dignity pro 
« prebend, or living eccleſiaſtical.” 1 
Every per- 96. it is l « That if any perſon ſhall, for any ſun « eve; 
28 ce of money, reward, gift, profit, or commodity, other than i 
to a benefice *© uſual and lawful fees, or for or by reaſon of any promiſe, ag 
to forfeit the © ment, grant, covenant, bond, or other aſſurance, of or for a 


— « ſum of money, reward, gift, profit, or benefit, directly ot i. % pou 
denefice to © directly, admit, inſtitute, inſtal, induct, inveſt, or place cor: 
de void. & perſon in or to any benefice with cure of ſouls, dignity, Þ* t ſhal 
« bend, or living eccleſiaſtical: that every perſon ſo offene *« ati, 

Y or | 


« ſhall forfeit and loſs the double value of ane year's profit * * 
| 0 


« ſuch beneſice, dignity, prebend, and living eccleſiaſtical; and 
« that, immediately from and after the inveſting, inſtallation, or 
« induction, thereof had, the Tame 'benefice, dignity, prebend, 
« and living eccleſiaſtical, ſhall be eftſoons merely void ; and the 
« patron or perſon, to whom the advowſon, gift, preſentation, or 
« collation ſhall by law appertain, ſhall and may by virtue of this 
« act prefent or collate unto, give and diſpoſe of the ſame bene- 
« fice, dignity, prebend, or living eccleſiaſtical, in ſuch ſort, to all 
« intents and purpoſes, as if party ſo admitted, inſtituted, 
« inſtalled, inveſted, induQed, or placed, had been or were na- 
« turally dead.“ | 98 | 
By 5 7. it is provided, “ That no title to confer or preſent by No lapfe to 
« lapſe ſhall accrue to any voidance mentioned in this act, but e _ 4 
« after ſix months next after notice given of ſuch voidance by the notice tothe 
« ordinary to the patron.” ; patron that the benefice is void. 
By{8. it is enacted, „That if any incumbent of any benefice Thegiveror 
« with cure of ſouls ſhall corruptly reſign or exchange the ſame, ne 
« or ſhall corruptly take for or in rei of reſigning or exchang- Fd ide o 
« ing the ſame, directly or indirectly, any penſion, ſum of money, exchanging 
« or benefit : that then as well the giver as the taker of any ſuch 1 
« penſion, ſum of money, or other benefit corruptly, ſhall loſe che rum. 
« double the value of the ſum ſo given, taken, or had. The one 
« moiety, as well thereof, as of the forfeiture of double value of 
« one year's profit before. mentioned, to be to the queen's majeſty, 
« her end and ſucceſſors, and the other moiety to him or them 
that will ſue for the ſame, by action of debt, bill, or inform- 
ation, in any of her majeſty's courts of record,” | 
By (9. it is provided; “ That nothing in this act ſhall in any The penat- 
© wiſe extend to take away, or reſtrain, any puniſhment, pain, or dena the 
« penalty, limited, preſcribed, or inſtituted by the laws eccleſi- {tical 
« aſtical, for any the offences before in this act mentioned, taken away 
« but that the ſame ſhall remain in force and may be put in exe- Þy this 8. 
« cution, as it might be before the making of this act.“ 
By g 10. it is enacted, “ That if any perſon or perſons ſhall at 
any time receive or take any money, fee, reward, or any other 
« profit, directly or indirectly, or ſhall take any promiſe, agree- 
ment, coyenant, bond, or other aſſurance, to receive or have any . 
* money, fee, reward, or auy other profit, directly or indirectly, 
* either to him or themſelves, or to any other of their or any of The takerot 
* their friends, ordinary and lawful fees only excepted, for or to mont! to 
* procure the ordaining or making of any miniſter or miniſters, *; 
Hor giving of any orders, or licence or licences to preach : that to forfeic 
« every perſon and perſons ſo offending ſhall for every ſuch of- fart . 
* fence forfeit and loſe the ſum of forty pounds of lawful money the party fo 
* of England; and the party ſo corruptly ordained or made mini- ordained to 
« ſter, or taking orders, U forfeit and loſe the ſum of ten f**#*it ten 
pounds; and if at any time, within ſeven years next after ſuch ny benedce 
corrupt entering into the miniſtry, or receiving of orders, he be is pe- 
* ſhall accept or take any benefice, living, or promotion ecclefi- _— 
11 7 . . . . 2 . 
aſtical, that immediately from and after the induction, inveſting, yeacs after 
* or inſtallation thereof, or thereinto kad, the ſame benefice, da be voids 
5 « living, 


8 
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void; and the patron or perſon, to whom the advowſon, git, 


qualification, or diſpenſation to the contrary notwithſtanding, 
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« preſentation, or collation, ſhall by law appertain, may by yi 
"<6 44. — act preſent or collate 4 give = diſpoſe - 4 x * 
« benefice, living, or promotion eccleſiaſtical, in ſuch ſort to al 
« intents and purpoſes, as if the party ſo induCted, inveſted, c 
“ inſtalled, had been or were naturally dead; any law, ordinane, 


The one moiety of which forfeitures ſhall be to her majeſty, her 
« heirs and ſucceſſors, and the other moiety to him or them tha 


de will ſue for the ſame by action of debt, bill, plaint, or inform. 1 
c ation, in any of her majeſty's courts of — | o_ . 
I A. B. do ſwear, that I have made no ſimoniacal contract, py " F 4 
ment, or promiſe, directly or indirectly, by myſelf, or by any other 4 che 
to my knowledge or with my conſent, to auy perſon or perſons ri in 
whatſoever, for or concerning the procuring and obtaining of this r 
eccleſiaſtical dignity, place, preferment, office, or living; (be: 4 1 * 
that to which the party is to be admitted, inſtituted, collated, influlle, ; by 
or confirmed, 1s to be particularly named ;) nor will at any tine G font 
hereafter perform, or ſatisfy, any ſuch payment, contract, & ]WW.1;.1 
promiſe made by any other without my knowledge or conſent; Merian 
ſo help me God through Je Chri/t. ; « Is 
A donative is not within the words of the ſtatute, yet, as 4 fo 
corrupt preſentation thereto is within the miſchief intended to b> f che! 
remedied, it is within the meaning. | fon in 
The offences prohibited by the ſtatute are more frequent) I Centatic 
committed when a church is void ; but they may be committed a vacan 
when it is full. . lale be 
If a contract be made when a church is full, to give a ſum « n adro 
money after it ſhall become void for the preſentation thereto, this ſentatio 
is an offence within the meaning of the ſtatute. a fruit | 
The buying.of the next preſentation to a church when it is ful 05. El 
with intent to preſent a certain perſon when it ſhall become voi on 
and the preſenting of that perſon, is an offence within the mea Pchaf 
ing of the ſtatute. ale of! 
Godb. 390. mention 
The purchaſe of the next preſentation to a church, when tie . whe 
incumbent is ſick and near dying, with intent to preſent a cet . . 101 
perſon after his death, and the preſenting of that perſon, h e reo 
offence within the meaning of the ſtatute. ifs 2 
It has been holden, that if a father, the incumbent being ſich 10 105 
purchaſe a living without the privity of his ſon, it is not a corrupt ol | 1 
contract, although it be with deſign to preſent the ſon, and thee reſenta 
by 1 preſented, a father being bound by nature to provi N Nor 
or his ſon. 0 
But the doctrine of this caſe has been ſince contradicted, and au 


particularly in the caſe of Winchcomb v. Pulleſlon, Ny, 2 N 
Paſch. 15 Jac. 1. | doubt 

And the reaſon given in the former caſe, namely, that a fatie : 
is bound by nature to provide for his ſon, does not hald: ben 


8 
Sir 1 2 


che purchaſe of a living, when full, with intent to preſent a cer- 


lerely ain perſon, be an offence within the meaning of the ſtarute, how 
| gilt, -an it be lawful, as the words of the ſtatute are 3 for a fa- 
virtue cher to do this? A parent is by nature certainly bound to provide 
fans for his ſon, but this obligation can never extend to the doing of a 
to al thing prohibited by law. This way of reaſoning would open a 

d, or wide door for corrupt contracts; for, as every man is more 

ance, bound by the law of nature to provide for himſelf, than a father 
ading, b to provide for his ſon, every man might purchaſe a hving for 
Ys ber WW timſelf. | 
N tat In a caſe from the court of Chancery, for the opinion of the 
torn court of Common Pleas, it was ſtated, that Barrett, having no- 


tice that the incumbent of a rectory, with cure of ſouls, was upon 
lis death-bed, and that it was uncertain whether he would live 


other out the enſuing night, purchaſed the advow ſon of the rectory; that 
erlon the incumbent died the day after the purchaſe; and that Barrett 
of thi preſented Reynell. The queſtion was, Whether the prefentation, 
; (ber of Reynell be void, by reaſon of its having been upon a fimoniacal 
alles, contract? The unanimous opinion of the court was, that the 


preſentation is not void: and by De Grey, Ch. J. an advowſon, 
which is a right of nominating to a benefice, being a temporal in- 
heritance, may be conveyed like any other temporal inheritance. 
lt is. certain, that an advowſon appendant may be lawfully pur- 
chaſed with the manor to which it is appendant, during a vacancy 
of the benefice; and there ſeems to be no reaſon why an advow- 
ſon in groſs ſhould not. The 31 Eliz. c. 6. only relates to pre- 
ſentations, and conſequently the ſale of an advowſon, even during 
a vacancy of the benefice, is not thereby 3 except the 
ſale be connected with a corrupt contract for preſenting. But, if 
an advow ſon be granted during a vacancy of the benefice, the pre- 
{ntation upon that vacancy does not pats by the grant; it being 
a fruit fallen, or, as is laid down in the cafe of Leał v. Babington, 
Cri. Eliz. 811. a choſe in action. A bond fide purchale of an ad- 
ow ſon is good, at what time ſoever it is made; and a corrupt 


juent;y 
mitted 


ſum 6 
to, this 


1s full, 
e voich 


mean 
ale of The Biſhop of Lincoln v. Woolfor/lon, 3 Burr. 15 10. has been 


mentioned; namely, “ that the court were clear, that a grant of 
* a next preſentation, or of an advowſon, made after the church 
was actually fallen yacant, was a void grant.“ But this, fo far 
| it relates to the grant of an advowſon, ſeems to be a miltake of 
be reporter. As the purchaſe of the advowſon, in the preſent 
ale, is not ſtated to have been connected with any corrupt con- 
net for preſenting Reynell, or with 'a deſign of preſenting him, 


hen the 
certan 
1, 15 1 


ng fick 
corrupt 


aq either of theſe things is to be preſumed, and conſequently the 
1 reſentation of him is not void. 

or Notwithſtanding the determinations, that if a perfon purchaſed 

2 be next preſentation to a benefice when full, with deſign to pre- 

lo, 2% cnt a Certain perſon, and did preſent that perſon after it beeame 


dich it was an offence within the meaning of the ſtatute, it became 


gab abt, whicther it was fo, for a clerk to purchaſe for hinifelf the 


a ſor i 7 next 
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MS. Rep. 
Barrett and 
Reynell, 
Clerk, v. 
Glubba, 
Clerk, and 
Rolle, Hil. 
16 G. 3. in 
. B. 

[2 Bl. Rep. 
1052. S.C.] 


purchaſe, whenever it is made, is bad. That which is ſaid in the 


8 ſented thereto after it became void. 


4 Inſt. 153. 


J Lev. 1 ˖5. 
Walker v. 
Hamerſiy. 
2 Ventr. 32. 
$. C. 


x Roll, Rep- A corrupt contra 


__  Simony. 
next preſentation to a benefice while it was full, and to be pre: 
To put an end to this doubt, it is by the 12 Ann. c. 12. enaQted, 
s That if any 2 ſhall for money, reward, gift, profit, or ad. 
« vantage, or for or by reaſon of any promiſe, agreement, gran, 
* bond, or other aſſurance, of or for any money, reward, gif, 
ec profit, or benefit, directly or indirectly, in his own name, or in 
« the name of any other perſon or perſons, take, procure, or ac. 
* cept the next avoidance or preſentation to any benefice with 
«© cute of ſouls, dignity, prebend, or living eccleſiaſtical, and ſhall 
tc be preſented or collated thereupon ; that every ſuch preſentation 
© or collation ſhall be utterly void and of no effect in law, an 
« ſuch agreement ſhall be deemed to be a ſimoniacal contract; 
« and it ſhall be lawful for the queen's majeſty, her heirs and 
ic ſucceſſors, to preſent or collate unto. ſuch benefice, dignity, pre. 
ic bend, and living eccleſiaſtical, for that time or turn only; and 
* the perſon ſo corruptly taking, procuring, or accepting ſuch 
« benefice, dignity, prebend, or living, ſhall from thenceforth be 
« adjudged a diſabled perſon to have and enjoy the ſame, au 
& ſhall be ſubje& to any puniſhment, pain, or penalty preſcribed 
& or inflicted by the laws eccleſiaſtical, in like manner as if ſuch 
« agreement had been made after ſuch benefice, dignity, prebend, 
or living, had become vacant.” - 

It is equally an offence within the meaning of the ſtatute, where 
there has been a corrupt preſentation by a perſon uſurping 
the right to preſent, as if it had been by the perſon having the 
right. | 

| 15 a preſentation be by one uſurping the right of patronage, aud 
pending an action of quare impedit for removing his clerk, who i 
afterwards removed, 
the meaning of the ſtatute, for the church was never full of that 
clerk. If this were allowed, the ſtatute might be eluded, fort 


would be only getting an uſurper to preſent while the living vn 


void, and then ſelling it. 
with the wife of the patron is an offence 
within the meaning of the ſtatute, although the patron himſelf be 
not privy thereto, 

If a clerk contract to give mon 


for being. preſented to 
church, and, be afterwards preſent 


thereto gratis, this is u 


offence within the meaning of the ſtatute ; the clerk being deemed 


an unfit perſon to hold the benefice, for having at any time beet 
capable of intending to obtain it corruptly. 
A corrupt contract for procuring a preſentation to a beneſa 
between ſtrangers, although neither the patron nor incumbent b 
rivy thereto, is an offence within the meaning of the ſtatute; i 
if there be a corrupt contract, it matters not by whom it is made! 


but in this caſe the preſentee is a fmoniac? promotus, and not 


ſemoniacus. 


A ſecond brother, having a right to preſent, made a corn 
contract to preſent a certain perſon ; but in order to _ 4 


e benefice be ſold, this is an offence within 


laſt in 
unpref 


the ta 


next aye 
act, it 
a diſtine 
on. 


| Simonp. 109 
ſatute, ſurrendered the right of preſenting to his elder brother. 
The latter, not being privy to the contract, preſented the perſon 
who, purſuant thereunto, was to be preſented. It was holden, 
that the corrupt contract was an offence within the meaning of 
che ſtatute, and that its being performed by an innocent perſon 
made no alteration in the caſe. | 
An agreement was between Richards a friend of Boughton's and 3 Lev. 338. 
Taylor, that Boughton ſhould preſent Hide, and that Taylor ſhould' Ret v: Hite 
pay Richards 201. per annum for {ix years, in caſe Hide ſhould ſo 
Jong live, for the uſe of Boughton. In an action of guare impedit, 
Hide pleaded, that he had no notice of the agreement at or before 
his preſentation. Upon a demurrer it was holden, that the cor- 
pt contract is enough, and that it is immaterial whether he had | 
or had not notice thereof. 
If a ſtranger, the church being void, contract with the patron cro. Elie. ” 
for a grant of the preſentation, and preſent a perſon not privy to 783. 
the contract, the preſentee, although the grant, it being of a ani 
choſe in action, be void, is not to be conſidered as an uſurper, but 
8 a ſemoniace promotus, becauſe he was preſented. in purſuance of 
2 corrupt contract. 3 | 
If a father; the church being void, contract with the grantee of Cro. Jac. 
the next preſentation to permit the grantor to preſent his ſon, and 8 
the ſon be preſented, he is a /imontare promotus. LT: 
If a father, in conſideration of a clerk's marrying his daughter, Cro. Car. 
covenant with the father of the clerk to procure for him a pre- $95: 
ſentation to a certain church when it ſhall become void, and the Manaing. 
clerk be preſented, when the church becomes void, he is a | 
fimoniace promotus. | | f 
If an agreement be to pay five pounds per annum to the widow Noy, 142. 
of the t incumbent, or ten pounds per annum to the ſon of the Baker v. 
laſt incumbent, ſo long as he ſhall be a ſtudent at Cambridge and „ 
unpreferred, neither of theſe is an offence within the meaning of 
the ſtatute. | 
A bond, with a condition that the incumbent ſhall not be abſent 2 RI. Rep. 
eighty days in a year from his living, is not ſimoniacal; this being Cy * 
alawful condition. | | 
4.covenanted, that B. his ſon ſhould marry C. the daughter of D. Ceo. Jac. 
In conſideration of the marriage D. covenanted to advance 300 J. 26 
for his daughter's portion, and A. covenanted to ſettle certain 
lands on B, and C. There were likewiſe covenants on the part of 
4. for the value of the lands and for quiet enjoyment, and a cove- 
tant on the part of D. to procure a certain benefice for B. on the 
next avoidance, It was holden, that this was not a corrupt con- 
madd, it not being a covenant in conſideration of the marriage, but 
ſtint and independent covenant without any apparent conſider- 


ation, 


Simon. 


(5) How far a Bond for reſigning a Benefce! 
8 good at Law. . 
A Bond for reſigning a benefice is ſometimes ſpecial, at other 


times it is general. 3 
The condition of a ſpecial bond is, that the incumbent ſhall rs, 
ſign in favour of a certain perſon, when that perſon ſhall be q. 
pable of being preſented to the benefice. | 
The condition of a general bond is, that the incumbent ful 
reſign upon requeſt. 5 
bond, with condition to reſign within three months aſter re. 
248. queſt, was holden to be good, although the bond appeared to har 
wrence. been given with an intent that the patron ſhould preſent his fon; 
[S0, a bond and by the court: A man may without any colour of ſimony bind 
pu - himſelf for a good reaſon to reſign, as if he take a ſecond benefie, 
to thepatron Or if he be non-reſident, or that the patron may preſent his ſon; 
to relign if hut, if the condition of a bond be, tb let the patron have a leite 


3 nach of the glebe or tithes, or to pay a ſum of money, it is {imoniacal 
the living, The judgment in this caſe was afhrmed in the Exchequer. 
hath been chamber. | 


holden ood, 5 ” 

Bagſhaw v. Boſsley, 4 Term Rep. 78. And where a bond was conditioned to refide, to reſign for the 
patron's ſon to be preſented, and to keep the parſonage-houſe and chancel in repair, the court of Kg! 
Bench gave judgment for the plainriff without argument, ſaying, as this was not preciſely fimilar to the 
caſe of the Biſhop of London v. Ffytche, they were bound by the eſtabliſhed ſeries of precedetits; Par 
tridge v. Whiſton, Id. 359] | 


Co. Car. The dodtrine of this caſe, which was the caſe” of a ſpecil 


180. bond, was not many years after extended to the cafe of a gener 
Babington v. | 


Wosd. {Sir bond, and the judgment in the latter cafe was alſo affirmed in the 


Wm. jon. Exchequer-chamber. 
210. 8. C. 
Watſon v. Baker, Sir T. Raym. 275: S. P.] 


In two modern caſes, the court refuſed to permit the validity d 
eue af a general bond for reſigning a beneſice to be argued againſt: and, 
Carlin. in the former of theſe caſes, it it ſaid by the court that a genen 
Sayer, 141- bond for reſigning a benefice has been frequently holden good in 


Wyndham 
RED the court of Chancery. 


Ambl.a58. [And in the. caſe of Grey v. Heſteth, Lord - Hardwicke ſid 
(a) This de- theſe ſort of bonds are held good at law, and ſo they are in equity 
—— unleſs an ill uſe is attempted to be made of them, in which Cai 
about by the that court will interfere. However, notwithſtanding theſe det 
great elo- ſions, general bonds of reſignation were declared void at law if 
— the Houſe of Lords in the great caſe (a) of the Biſhop of Londa 
Chancellour Di/ney F/ytche (ay 1783); and the judgment of the court of Con- 
Thurlowe, mon Pleas, afirmed by the King's Bench, was accordingly . 
and the ho- 

neſt zeal of verſed. . 


the biſhops, was contrary to the opinion of all the Judges, except Eyre, B. and ſeems not like'y i0 x 
acquieſced iu. ide 4 Term Rep. 78. 359. 


Stra. 227. 
Peele v. the 
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(C) Of the Power exerciſed over a Bond for reſign- 
ing a Benefice by Courts of Equity. 


If an improper uſe be made of a bond for reſigning a benefice, 
relief may be had in a court of equity. | 

A perpetual injunction was granted, becauſe it appeared, that Vern. arr, 
a bond for reſigning a benefice had been made uſe of, to prevent Purſton v. 
the incumbent from demanding tithes of his patron. . 
Upon a bill to be relieved againſt a judgment, obtained on a ge- Eg. Ca. Abt. 
neral bond for reſigning a benefice, it appeared, that the obligee ay How 
had made an offer to the incumbent, that if he would give him OY 
ſeven hundred pounds, he ſhould not be ſued upon the bond. Sa- 


bo tisfaction was ordered to be entered on the judgment, and a per- 
1 petual injunction was granted. A new bond of reſignation in the 
1 penalty of two hundred pounds was decreed; but it was ordered, 
4 — that no action ſhould be brought thereupon without leave of the 
4 court. The Lord Keeper ſaid in this caſe, he did not know, that 


ſuch bond had ever been held good, except to preſerve the benefice 
for the patron himſelf, or for a ſon or friend of his, or to pig 


the non-reficence, or to puniſh the vicious courſe of life of an in- 
cumbent, and that, although a bond be to reſign generally, he 
_ would never allow it to be recovered upon, unleſs ſome ſuch rea- 
pop ſon were ſhewn for requiring a reſignation z becauſe a door would 
s; Fr. be thereby opened for ſimony. . 
A bill being brought to be relieved againſt a judgment upon a Eq. Ca. Abr. 
ſpecid bond for reſigning a benefice, it was diſmiſſed, upon the defend- 2 p 
* l g h g gſon v. 
gener ant's proving miſbehaviour in the incumbent. Thornton. 


In another caſe it is laid down, that a bond to reſign a benefice Chan, Prec. 
upon requeſt, ſhall not be made uſe of to turn out the incumbent, 573, . 
unleſs there be non- reſidence, or ſome groſs miſbehaviour; and 2 
that, if any other uſe be made of the bond, the court will grant 
an injunction. | | 
| Capel, upon preſenting Peel to a living, took a bond for reſign- Stra. 534. 
nz, when the patron's nephew, for whom the living was intended, — Vo 
good i ſhould be of age. At his coming of age it was agreed, that Peele _ 
ſhould continue to hold the living on paying the nephew thirty 

1, f8 pounds a year. After having paid this ſeven years, Peele refuſed 
_ to pay it any longer. An action being hereupon brought upon 
_ the bond, Peele filed a bill in equity, wherein he prayed an injune- 
Es wy and to have all the money repaid. An injunction was 
- law lf panted, not on account of the invalidity of the bond; but becauſe 
har an ill uſe had been made thereof. As to the money which had 

A0 deen paid, Peele was left to his remedy at law. 
ey [A patron having obtained judgment againſt the incumbent on Grey v. 
0g general bond of reſignation, the latter filed a bill in equity for a 3 
Uſcovery, whether the advowſon was not ſold with a promiſe to 
procure an immediate reſignation. The defendant demurred to 

© diſcovery, as tending to ſubject him to the penalties of the 
ſtatute againſt ſimony. But Lord Hardwicke over-ruled the de- 


murrer. 
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Simony, 
(D) Whether the Penalty of a Bond for reſigning 


a Benefice be ſaved, where the Ordinary ha 
refuſed to accept a Reſignation. 


Warf. Com, II is in one caſe ſaid to be in the power of the ordinary, to if. 
Inc. 24. courage the uſe of bonds for reſigning benefices, for that be 
may refuſe to accept a reſignation made in purſuance of fuk 

bond. | ä 
In another caſe it is ſaid, that the biſhop refuſed to accept: 
reſignation, offered in purſuance of a bond for reſigning a bene. 
fice, and ordered the incumbent to continue to ſerve the cure; 
declaring, that he never would countenance ſuch unjuſt practices 
Chan, Prec. In another caſe it is laid down, that an ordinary is not oblige 
frkiney, to accept a reſignation in purſuance of a bond for reſigning a be. 


tag 


2 Chan. Rep. 
Nr. 

urſton v. 
Sands. 


Turner. nefice, unleſs there be ſome juſt cauſe for turning the incumbent 
out. | 

MS. Rep. In a late caſe a grant was made to a clerk of the two firſt of 

_ of three benefices which ſhould become void, provided he were © 

1 pable when they became void of holding them. In order to make 

Griffith. himſelf capable of taking one of theſe benefices, the clerk offered 

wo the reſignation of another beneſice to the ordinary, which he re- 


[(4) Seethis fuſed to accept. One queſtion in this caſe was, Whether the o. 


caſein dinary was obliged to accept the reſignation? It was infiſted by 
188 N Mr. Henley, upon one fide, that no caſe can be adduced to ſher, 
whereitis that the ordinary can arbitrarily refuſe to accept a reſignation of 
— 1 beneſice. Mr. Attorney Murray, who was on the other (ide 


the former Contented himſelf with ſaying, in anſwer to this, that the plainet 
argument, ints, having ſcarce ever been called in queſtion, are ſupportel 


ha — y the feweſt authorities. No decree was made as to this point; 
omen in but as Lord Hardwicke intimated it once or twice pretty ſtrong 


the power of to be his opinion, that the ordinary ought to have accepted tix 


the ordinary reſignation, he did afterwards accept it (a). 
fo accept or 


refuſe a reſgnatien. It ſeems to be clear, that the biſhop may refuſe to accept a reſignation, on » fi. 
ficient cauſe for his refuſal ; but, whether he can merely at bis wilt and pleaſure refuſe to accept * 
ſignation without any cauſe, and who ſhall finally judge of the ſufficiency of the cauſe, and by vit 
mode be may be compelled to accept it, are queſtions undecided. In the cafe of the Biſhop of Lond 
v. Ffytche, the Judges in general declined to anſwer the queſtion propoſed to them, whether the bibs 
was compellable to accept a refignation ? one thought he was compellable by mandamus, if he di = 
ſhew ſufficient cauſe ; and another obſerved, if he could not be compelled, be might prevent any '- 
cumbent from accepting an Iriſh biſhoprick, as no ne can accept a biſhoprick in Ireland, till be is 
reſigned all his benefices in England. But Lord Thurlowe ſeemed to be of opinion, that he could 7 
be compelled, particularly by mandamus, from which there is. no appeal or writ of error. 3 Bus) 
E. L. 337, &c. Cunningh. Law of Simony.] 


What fell from Lord Hardwicke upon this occaſion, is ſufficient 
to render the authority of the two laſt caſes very doubtful. Ti 
was not indeed the caſe of a bond for reſigning a benefice: but! 
was a ſtronger caſe; for if the ordinary cannot refuſe to accept 
reſignation, when the deſign in reſigning is merely to take ano 
benefice, it would be ſtrange to hold, that he may refuſe to acc 
a reſignation, to be made at the requeſt of a patron, in conſequen® 
of an agreement, which it has been again and again determinth 
both at law and in equity, the patron had a right to make. 


l 


If anew preſentation to a benefice be made, before the biſhop Caſes in the 


. . 0 3 of 
I the —— of the incumbent, the preſentation is Ge n. 


| 276. Riley v. Adams. Noy, 147. Cro. Jac. 198. 

If an obligor bind himſelf to reſign a benefice, it is incum- Lutw. 693. 
bent upon him to procure the ordinary's acceptance of his reſigna- Studholme | 
tion. 

In an action upon a bond, the condition appeared to be, that an Sayer, 185, 
incumbent ſhould, within three months after the expiration of ſix Heſketh v. 
years, to commence 'from the day of the date of the bond, at the oy 268. 
requeſt of the patron, his heirs, executors, adminiſtrators, or aſ- s.c. 
ſigns, reſign and deliver up a vicarage into the hands of the pro- 
per ordinary; whereby it may become vacant, and the patron, his 
heirs, executors, adminiſtrators, or aſſigns may preſent anew. The 
defendant pleaded, that he did, within three months after the ex- 
piration of the fix years, offer to reſign, and deliver up, into the 
hands of the proper ordinary, the vicarage, for the ordinary to ac- 
cept the ſame z whereby "hs vicarage might become vacant, and 
the patron might preſent anew; and that the ordinary did then [{a) Lord 
refuſe, and from thenceforth hitherto hath refuſed, to accept the Fardwicke 
reſignation, Upon a demurrer to this plea, it was holden to be bad; — of 
becauſe it is not therein averred, that the biſhop did accept the re- the ſame 
ſignation ; and by Rider, Ch. J., the defendant, by undertaking to re- ED By 
fign (a), ſo that the vicarage may become vacant, and the plaintiff Shen 8 
may preſent anew, has undertaken for the biſhop's acceptance of a caſe came 
reſignation z which, according to what is laid down in Farne's caſe, 8 
Cro, Fac. 198. is neceſſary to the completion of a reſignation. — 


(E) Some Objections to a Bond for reſigning a 
Benefice conſidered, 


THE reſult of the whole is, that a bond for reſigning a bene- 
fice is good at law, and that courts of equity will reſtrain 
every improper uſe thereof. 

One objeCtion to a bond for reſigning a benefice is, that a cor- 
rupt patron may make an ill uſe thereof. It is a ſufficient anſwer 
to this objeCtion, that the uſe of a thing ought not to be diſcony- 
nued, becauſe there is a poſſibility of its being abuſed. 

Another objection to a bond for reſigning a benefice, which is 
reported to have fallen from Halt, Ch. J., in the caſe of Swain 
Carter, Comb. 13. is, that a reſignation- bond comes as near 
lmony as poſſible; it being eaſy to procure a round ſum of mo- 
ney, by making the penalty of the bond adequate to the value of 
the benefice, and agreeing privately that the money ſhall be paid. 
This, which would be an oblique way of ſelling a benefice, would 

more than would come near, for it would be downright ſimony. 
lf there be no other way, or not as eaſy a way, to do the ſame 
wing, this objection would be inſurmountable; but, if there be, 
the {topping of this would not prevent the miſchief. The ſame 
Clerk, whole conſcience would allow him to do this, might as well 

O2 advance 


196 Simony. | 

| advance the money agreed upon at firſt, or, if that did not fyit 
him, give an abſolute bond to pay the money at a future time, If 
this be ſo, that the ſame crime may ſtill be committed, and with 
as much ſecrecy, what good end would be anſwered by prohibit. 
ing ſuch bonds, which may be made uſe of, to puniſh the neglect 
of duty, or the immoral conduct of an incumbent, and for other 


* 


[Fide 
77] good purpoſes. 
Another objection to a bond for reſigning a benefice is, that 
when a patron takes a bond of reſignation, the preſentation is 
only during pleaſure. Be it ſo; and I will ſuppoſe, which is the 
utmoſt that can be ſuppoſed, that the bond is not taken with de- 
ſign to make the incumbent careful in the diſcharge of his duty, 
but to let Tome friend or relation afterwards into the benefice. it 
by no means neceſſarily follows, that the church, which is the great 
thing to be guarded againſt, will be therefore filled with an unfit 
perſon, If the ſucceſſor, which may be the caſe, is better quali. 
fied for the miniſterial office, the intereſt of religion will be ad- 
vanced by the exchange. If he be not ſo well qualified, it is an 
evil ; but it is that evil, which, in the preſent circumſtance of 
things, cannot be eaſily prevented. | 


(F) Of the Forfeitures, Diſabilities, and Puniſhmentz, 


incurred by Simony. 
I. By the Incumbent. 


T* perſon promoted in purſuance of a corrupt contract is at 

ſome times ſimoniacus; at other times ſimoniacè promotus, In 
the former caſe, wherein he is a party or a privy to the contrad, 
he is liable to ſuffer more : but in the latter, although he be quite 
a ſtranger thereto, he is to a certain degree involyed in the conſe- 
quences of the contract. The deſign is, that if a ſenſe of what 
becomes himſelf, and of the duty he owes to the publick, will not 
reſtrain a patron from being guilty of ſimony, a regard for the 
perſon whom he means to ſerve may do it. 

321 Eliz. A fimoniacus is liable to forfeit double the value of one year's 

+ 6. fer. 5. profit of the benefice he has been preſented to in purſuance of 3 
corrupt contract: a ſimoniace prometus is nor liable to this for- 
feiture. We 

3 Inſt. 254 The double value, which is in any caſe forfeitable under the ſta- 
tute, is to be the double value of what the benefice could be let 
for, and not the double value as valued in the king's books. 

March, 84. Neither a fmoniacus nor a ſimoniact promotus can ſue for. tithes, 
the right thereto being taken away by the corrupt contract. 

12 Rep 100 It is laid down, that, although a ſimoniacè promotus be deprived, 

og Rep. ho is not diſabled from being preſented again to the ſame bene- 

. 

Cro. Jac. But it has been in one caſe holden, that a ſmoniac# prometus can 

Br never be preſented to the ſame benefice again, 

Potter 
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If an incumbent take money for reſiguing or exchanging a be- 31 Els. 


nefice with cure of ſouls, he is liable to forfeit double the value of * 6. Par. 8. 


the money. 


A perſon corruptly ordained, is liable to forfeit ten pounds, and 31 Eliz. 
any bene ſice, living, or promotion eccleſiaſtical, which he ſhall ac- © © Par. 10. 


cept within ſeven years after his having been ordained. 


The diſabilities incurred by ſimony cannot be diſpenſed with by 3 Inſt..1 54. 


inn ob ante; for when a perſon is, for the good of the church or 
ate, diſabled by a ſtatute, the king's ſubjeCts have an intereſt in 
the diſability, and the king can no more diſpenſe therewith, than 
he can with a diſability at the common law. | 

The offence of ſimony is not pardoned by a general pardon. ' 

Beſides the forfeitures and diſabilities already mentioned, a ſimo- 
niacus, provided he has taken the oath againſt fimony, is liable to 
be indicted and puniſhed for perjury,  \, one 1, 

Dr. Watſon indeed makes a queſtion, whether, ſince the 
13 Ch. 2. c. 12. the oath againſt ſimony ought to be adminiſtered ? 
lt is by this ſtatute enacted, * That it ſhall not be lawful for any 
« archbiſhop,. biſhop, vicar-general, ' chancellour, commiſſary, or 
« any other ſpiritual or eccleſiaſtical judge, officer, or miniſter, or 
« other perſon having or exerciſing foiritual or eccleſiaſtical juriſ- 
« (iCtion, to tender or adminiſter to any perſon whatſoever the oath 
« uſyally called the oath ex icio, or any other oath whereby ſuch 


| © perſon may be charged or compelled to confeſs or accuſe, or to 


© purge him or herſelf, of any criminal matter, whereby he or ſhe 
« may be liable to any puniſhment or cenſure ; any thing in this 


* ſtatute or any law, cuſtom, or uſage heretofore to the contrary ' 


« hereof in anywiſe notwithſtanding.” The generality of the words, 
any other oath, being tied up by the ſubſequent words to an oath in 
certain caſes, the thing to be conſidered is, whether the oath againſt 
imony is an oath, by which the perſon taking it is charged or 
compelled to confeſs or accuſe, or to purge himſelf, of any cri- 
minal matter? No perſon does by this oath confeſs himſelf guilty 
or accuſe himſelf of any criminal matter. So far from doing 
this, the taking of the oath is a denial in the moſt expreſs terms, of 
lis having been guilty of a particular offence. Nor does any per- 
ſon by this oath purge himſelf of any criminal matter; for at the 
ume of taking it he does not ſtand charged with any criminal mat- 
ter, Upon the whole, the oath againſt ſimony does not ſeem to 
be within the words or purview of that ſtatute. 


2. By the Patron. 


If a patron be guilty of preſenting corruptly, the preſentation 
ſtall be void, and the king may preſent for that turn; and the 
patron is moreover liable to forfeit the right of preſenting upon the 
dert avoidance, and likewiſe the double value of one year's profit 
of the benefice. | 

But, if A. have the right of preſentation, and B. the right of 
aomination to a benefice, and only one of them be guilty of pre- 


2 Hawk. 


C. 37 5 56. 


Sid. 170. 


Comp. In. 
cumb. 188. 


31 Eliz. 
c. 6. par- 5. 


Lane, 74. 


Calvert v. 


O3 ſenting OY 


Simon. | 
ſenting corruptly, the right of the other ſhall not be thereby pre. 
' _  Judiced, nor tha 1 = be ſubject to any | qr gn t 2 

Inſt. 153. If the uſurper of a benefice be guilty of preſenting corruptly, 
ke this ſhall not give the king a right to preſent for that turn; — 
it would be unreaſonable to take away the right of a patron, who 

has not been guilty of any offence. | 
31 Elis. The patron, who has given money, to procure the reſigning or 
c. 6. pare 3. exchanging of a benefice, is liable to forfeit double the value d 
the money. 


3. By the Ordinary. 


$1 Elis. If an ordinary corruptly inſtitute, inſtal, or place any perſon 
c. 6. par. 6. in a benefice, with or without cure of ſouls, he is liable to forfeit 
the double value of a year's profit of the benefice. | 
31 Eliz. If an ordinary take a reward for the conferring of orders, ct 
c. 6. par. 10. granting a licence to preach, he is liable to forfeit forty pounds. 
31 Elie, Beſides being liable to the ſorfeitures, diſabilities, and puniſh. 
c. 6. par. 9. ments already mentioned, there is a proviſo in the ſtatute, that 
every perſon who ſhall be guilty of any offence againſt it, ſhall be 
ſubject to all the puniſhments, pains, and penalties, to which he 
was before ſubject by the eccleſiaſtical laws. 


(G) In what Caſes, and at what Times, Advantage 
may be taken of the Forfeitures and Diſabilities 
incurred by Simony. | 


1. By the King. 


31 Eliz. IF a patron have been guilty of preſenting corruptly to a bene, 
c. 6. Par. 5+ * fice, the preſentation is void, and the right of preſenting is for 
that turn in the — 8 a 
3 Inst. 153. The corrupt preſentation of an uſurper does not however gire 
the king a right of preſenting for that turn; becauſe it would be 
unreaſonable to take away the right of the patron, who has not 
been guilty of any offence. | 
If there have been a preſentation, in purſuance of a corrupt 
contract, the preſentation is void, and the king may preſent for 
that turn. | : 
Oro. Jace But, if the preſentee have been inſtituted and inducted, the king 
385. X's cannot take advantage of his having been corruptly preſented, 
Norwich until he be removed by quare impedit ; for although he be in 
and others. facto only and not de jure, the church is full, until he be remored 
in a judicial way, or reſign. 
Noy, 25. A clerk who had been preſented corruptly, continued incumbent 
Winchcomb till his death, above thirty years after; yet it was holden that the 
king might preſent, for that as ti e church had never been full 
ſure, the king's right of preſenting was not taken away. 
Lutw.10go. After a benefice became vacant, A. agreed to give B. #fun of 
— 45 money for procuring C. the patrqn to preſent D. The monc) 4 
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paid, and D. being preſented, enjoyed the living till his death. Chicheſter 


Afterwards E., to whom the right of preſenting for the next turn 


belonged, preſented F. In guare impedit there was judgment for 
the king, although neither E. nor F. were privy to the corrupt 
contract between A. and B. Nia 

By 1 V. & M. c. 16. { 2. it is enacted, “ That after the 
« death of the perſon ſimoniack or ſimoniacally promoted, the 


« offence or contract of fimony ſhall neither in pleading, nor in 


« evidence, be alleged, to the prejudice of any other patron in- 
« nocent of ſimony, or of his clerk by him preſented, upon pre- 
« tence of lapſe to the crown; unleſs the perſon ſimoniack or 
« {imoniacally promoted, or his patron, was convicted of ſuch 
« offence at the common law, or in ſome eccleſiaſtical court, in 
« the lifetime of the perſon fimoniack or ſimonĩacally promoted.” 

By the ſame ſtatute, 5 3. it is enacted, “ That no leaſe, really 
« and bond fide made by any perſon fimoniack or ſimoniacally 
« promoted, for good and valuable conſideration, to any perſon 
« not being privy unto, or having notice of ſuch ſimony, ſhall be 
« impeached or avoided by reaſon of ſuch ſimony, but ſhall be 
good and effectual in law.“ 

One moiety of the forfeitures for offences againſt the 31 Elia. 


| :. 6. is by 5 10. of that ſtatute given to the queen, her heirs and 


ſucceſſors. 
2. Byother Perſons, 


If any perſon have been corruptly inſtituted, the benefice be- 
comes void; and the perſon, in whom the right of preſenting is, 
may preſent thereunto, in ſuch ſort as if the perſon ſo inſtituted 
had been dead, 

No title to preſent by lapſe can accrue upon any avoidance 
mentioned in the 31 Eliz. c. 6. until fix months are expired after 
notice has been given of ſuch avoidance by the ordinary to the 
patron, | 

This proviſion of the ſtatute is agreeable to the canon law, by 
which lapſe cannot run againſt the patron, until notice has been 
given him by the ordinary that the church is void. 

if two claim the right of preſentation to a vacant benefice, 
and the ordinary be not named in a quare impedit brought to de- 
termine the right, it ſhall, if a judgment be not obtained within 
2 after notice given that the benefice is void, lapſe to the 
ordinary, 

By a judgment in quare impedit the incumbent is fo removed, 
that the patron who recovers may preſent, although there be no 
ſentence of deprivation : but the clerk, againſt whom the judg- 
ment is obtained, continues incumbent de facto until ſuch pre- 
ſentation be made. 

One moiety of the forfeitures, for having been guilty of of- 
fences againſt the 31 Eliz. c. G. is by g 10 of that ſtatute given to 
the perſon who will ſue for the ſame. 


O 4 


31 Eliz. 
c. 6. pare 6. 


31 Eliz. 
c. 6. Par. 7. 


Dyer, 293. 


2 Roll. Abr. 
365. Abbot 
of Vork v. 
Biſhop of 
Norwich. 


1 Roll. Rep. 
62. 
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39» 840. 


Simony, 


(H) Of the Juriſdiction of Spiritual Courts in 


Simony. 


COME have been of opinion, and amongſt theſe is the learned 
(a) author of the Codex, that only ſpiritual courts had before 
the ſtatute a power to puniſh ſimony : but if, as it has been already 


. obſerved, ſimony is an offence at the common law, there can be 


31 Eliz. 
4. 6. 8 Yo 


Cro. Eliz. 
88, 
er v. 
Rogers. 


Comb. 73* | 
Boyle v. 


; Boyle. 


Cro. Elia. 
642. 


Riſby v. 


little doubt of its having been always puniſhable in temporal 
courts. It may be true in fact, that it was for the moſt part, or 
perhaps altogether, proceeded againſt in the ſpiritual courts, As 
the intereſt of religion is by this offence ſtruck at in a more re- 
markable manner, this is not to be wondered at; and the leſs, if 
it be conſidered, that in times antecedent to the ſtatute, ſpiritual 
courts did, in ſome caſes, wherein there was a concurrent juriſ. 
diction, encroach upon, and in others entirely ſwallow up, the ju. 
riſdiction of the temporal, Although then it cannot at this time 
be made appear, that temporal courts did heretofore exerciſe any 
Juriſdiction in ſimony, it does by no means neceſſarily follow, 
that they had none. 

By the ſtatute a power is reſerved to ſpiritual courts of inflif. 
ing ſuch puniſhments, pains, and penaltics, in all the caſes therein 
mentioned, as by the laws eccleſiaſtical could before the making 
thereof be inflicted, | 

It has been holden, that the ſentence of a ſpiritual court in 
ſimony, it being a matter properly triable there, is to be taken ta 
be true, although in its conſequence it diveſt the incumbent of 
his freehold. © 

If a man have been acquitted upon a charge of ſimony in a 
temporal court, a ſpiritual court may re-examine the matter. 


Upon a motian for a prohibition to a ſuit in a ſpiritual court for 
tithes, upon the ground, that the incumbent, being a ſimoniack, 
had no right theretoz it was holden, that a prohibition does not 
lie; and by the court: ſimony may be more aptly tried in the ſpi- 
ritual court. 


(1) Of the Pleadings in an Action upon the 
31 Eliz. c. 5. 


T HE poſſeſſion of a benefice, to which an incumbent has been 
ſimoniacally promoted, may be recovered by an aſſiſe of dar- 
rein preſentment or by an action of quare impedit. The latter 1s 
uſually preferred; becauſe, beſides being a ſhorter way of pro- 
ceeding, the right of preſentation as well as the right of advow- 
ſon is thereby recoverable. ; 
It is not enough, to allege in the declaration in an action of 
guare impedit, that the plaintiff, or the perſon under whom he 
claims, is ſeiſed of the advowſon ; but a preſentation mult be 


alleged by him or ſome perſon under whom he claims; for unleſs 


a pal 


0 
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a paſt preſentation has been joined to the title, it does not appear 
that the right of preſentation is now in the plaintiff, | 

The declaration, in an action of quare impedit upon the ſtatute, Lutw.0g0. 
is good, although there be no recital of the ſtatute: but it was for- 
merly the practice, and it is as well, to recits it. 


Nor is there any danger in reciting the ſtatute z a miſrecital not Cro. Elis. 


being fatal. | 788. 2 
i guære, for where a perſon not bound to recitea ſtatute will yet hazard a recital, if he errs, according 


o modern reſolutions, it is Fatal. And note, in the principal cale, no objection was taken to the miſre- 

It is not enough, to aver in the declaration in an action of quare Comb. 1086. 
inpedit upon the ſtatute, that the incumbent is a fimoniack : but as Peu r. 
the word ſjmony is not in the ſtatute, ſome ſimoniacal act, which 
brings him within it, muſt be ſhewn. 

At the common law the patron muſt be named in a writ of guare 7 Rep. 26. 
inpedit, for as the incumbent could not allege any thing which fra, caſe. 
concerned the right of patronage, it would be unreaſonable tos 
name only a perſon who could not defend the right of patronage : 
but, as the incumbent is, by the 25 Ed. 3. c. 7. enabled to plead 
his patron's right of patronage in defence of his incumbency, it is 
not now neceſſary to name the patron, unleſs his right of inherit- 
ance will be affected by the judgment. | 

An incumbent cannot plead his patron's right of patronage, 7 Rep. 26. 
without ſhewing that he is parſon imparſonee of the preſentation Hall's cafe. 
of his patron. | 

An incumbent is not parſon imparſonee as againſt the king, un. I. 
leſs he have been admitted, inſtituted, and inducted; but admiſſion 
and inſtitution will make him ſo as againſt any other perſon. 

At the common law the ordinary could only plead, that he does 
only claim as ordinary; but ſince the ſtatute of 25 Ed. 3. c. 7. 
be may plead a title in himſelf by lapſe, or that the right of pa- 
tronage is in him. | 

It ne diſturba pas, which is in effect the general iſſue, be pleaded Hob. 162. 
in an action of quare impedit, it amounts to a confeſſion of the 3 
right of patronage, and only defends the wrong with which the Biſhop of 
lefendant is charged; and conſequently the plaintiff may pray im- Litchtield. 
mediately a writ to the ordinary, or he may proceed in the action 
in order to recover damages for the diſturbance. 


1 


Slander, 


LANDER is the publiſhing of words, in writing or by ſpeak- 
ing; by reaſon of which the perſon, to whom they relate, be- 
comes liable to ſuffer ſome corporal puniſhment, or to ſuſtain ſome 
age. 
lt is no excuſe in foro conſcientie, that the flanderous words 
Which have been ſpoken or. written are true; although the law, in 
8 compaſſion 


202 Slander. 


Leni compaſſion to men's infirmities (a), allows it to be a Juſtification 


— vl * in an action for words. If a man have been guilty o any thing 
been in. Which the law prohibits, he is liable to anſwer for it in a legal way; 
firmities, but it can anſwer no good purpoſe for a private perſon to necuſe 
* him of it; and there is a degree of cruelty in ſo doing. To ral, 
truth of 2 man for a foible or failing, if it be done with humour and ma 
words to be friendly way, may do him ſervice; but the publiſhing of a foible or 
pt gage failing, which can ſerve only to leſſen a man in the eſteem of lis 
action, but, neighbours, or to make him an object of ridicule, ſhould be ab- 
becauſe, if ſtained from; for although it may not amount to flander in the 


the words . . . 1 
— 9 legal notion of that word, it muſt create ill blood. 


true, the individual of whom they are ſpoken can complain of no injury. In one caſe Lord Camden 
is reported to have ſaid, that if words are rue they are no ſlander, but may be juſtified. 2 Wilf. zol. 
But ſurely this is taking the word ſlander, only in its ordinary acceptation, as ſignifying merely the cir. 
culation of miſchievous fa!ſeboods. For malicious flander, and the ſlander muſt be malicious to found a 
legal proceeding, is the relating of either truth or falſehood, for the purpoſe of creating miſe y; fur 
truth may be made inſtrumental to the ſucceſs of malicious deſigns as well as falſehood. See Pale 


L) Hence Slander in writing has at all times, and with good reaſon; been 
alibelis puniſhed in a more exemplary manner than ſlanderous words (b); 
— ron for, as it has a greater tendency to provoke men to breaches of the 
nally and by peace, quarrels, and murders, it is of much more dangerous conſe- 
aQtion,when quence to ſociety, Words, which are frequently the effect of 
8 ſudden guſt of paſſion, may ſoon be buried in oblivion; but ſlander, 
not be pu- Which is committed to writing, beſides that the author is actuated 
3 by more deliberate malice, is for the moſt part ſo laſting, as to be 
for ſpeaking ſcarce ever forgiven. 


the words rogue and raſcal of any one, an action will not lie; but, if thoſe words are written and publiſhed 
of any one, an action will lie: if one man ſhould ſay of another, be has the itch, without more, an ac- 
tion would not lie: but, if he ſhould write thoſe words of another, and publiſh them maliciouſly, ng 
doubt but the action well lies. Per Gould, J. 2 Wilſ. 204] 


For written ſtander the party injured may proceed againſt the 
author by indictment or information, it being conſidered as a pub- 
lick offence; he may likewiſe proceed by an action upon the cale 
for the damage ſuſtained, and he may in ſome caſes inſtitute a fuit 
in a ſpiritual court. | 

Peers and the great men of the realm, beſides theſe methods of 
redreſs, have another by an action of ſcandalum magnatum, which i; 
peculiar to themſelves. 

If the ſlander be by words ſpoken, there is in the general no 
other remedy than by an action upon the caſe or a ſuit in a ſpi- 
ritual court; yet, in certain caſes, the ſpeaker of ſlanderous words 
may be proceeded againſt as a criminal. For inſtance, if the 
words be a ſlander upon the ſtate, as ſaying the coin is abaſed by 
authority, or ſaying any thing whereby the ſtate may be prejudiced; 
or, if they be a ſlander which it more particularly concerns the 
public to prevent, as ſpeaking any thing ſlanderous to a juſtice af 
peace in the execution of his office, the flanderer may be proceed 
ed againft by indictment or information, . 

The criminal methods of proceeding againſt a ſlanderer having 
been treated of under the titles Indifment and Information, and 
the method of proceeding by action of ſcandalum magnatum my 


(E) 


Slander, 


its proper title, it only remains to conſider that ſort of ſlander, for 
which the remedy is by an aCtion upon the caſe or by a ſuit in a 
ſpiritual court. 


For the better underſtanding whereof it will be proper to con- 
ſider, | 


(A) In what Caſes an Action for Words in the ge- 


neral lies. 
(3) What Words are in themſelves actionable. 


1. Words which import the Charge of a Crime, 


. Of Treaſon. 

5 9 Murder. 

. Of Perjury. 

. Of Forgery. 

F Theft. 

6. Of another Crime. 


2. Words which import the Charge of having a contagious 
Diſtemper. 


3- Words which are diſgraceful to a Perſon in an Office. 


I. To a Perſon in a judicial Office. 
2. To a Perſon in an Office of Truſt. 


4. Words which are diſgraceful to a Perſon of a Profeſſion 
or Trade. 


Us s w 


I. To a Clergyman. 
2. Toa Phyſecian or a Surgem. 


3- To a Barrifter or an Attorney at Law. 


4. To a Perſon profeſſing an Art. 
5. To a Tradeſman. 


(C) Some Words which become actionable by 
reaſon of the Damage received from them. 


(D) Certain Circumſtances which are to be regarded 
in the Conſtruction of Words. 


1. The Time when the Words were publiſhed. 

2. The Place where the Words were publiſhed. 

3. The Language the Words were publiſhed in, _ 
4. The Oecaſion of publiſhing the Words. 

5. The Intention in publiſhing the Words, 


E) In what Caſes ſlanderous Words publiſhed in a 
Courſe of Juſtice are actionable. 


(F) In 
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(F) In what Caſes Words in the paſt or future 

Tenſe are actionable. 

(G) How far Words muſt be affirmative, in order 
to render them aQionable. 

(H) How far Words muſt be certain, in order to 
render them actionable. 


(1) By what Means the Want of Certainty, ſuff- 
cient to render Words actionable, may be ſupplied, 


I. By the Intention of the Speaker, 
2. By an Averment, 


(K) In what Caſes doubtful Words are to be con- 
ſtrued in mitiori ſenſu. , 

(L) In what Caſes doubtful Words are not to be 
conſtrued in mitiori ſenſu. 


(M) In what Caſes adjective Words are actionable 

(N) In what Caſes Words which import only an 
Intent are actionable. 

(O) In what Caſes disjunctive or copulative Words 
are actionable. 

(P) In what Caſes an Action does not lie, by reaſon 
of Repugnancy in the Words. 


( OY, In what: Caſes an Action lies for repeating 
ords which were publiſhed by another Perſon, 


(R) In what Caſes actionable Words are rendered 
not actionable; or Words not actionable are ren- 
dered actionable, by ſubſequent Words. 


(S) Of the Pleadings in an Action for Words. 


In the General. 
In what Caſes an Averment is neceflary. 
In what Caſes a Colloquium is neceſſary. 
4. What is the Uſe of an Inuendo. 
What may be pleaded in Juſtiſication of Words. 


(T) In what Kinds of ſlanderous Words Spiritul 
. Courts have Juriſdiction. 
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(U) In what Caſes a Prohibition lies to a Suit in a 
Spiritual Court for Words. 


1. Where actionable Words are coupled with Words which 
are a ſpiritual Defamation. 
2. Where a temporal Damage has been received from Words 


r to which are a ſpiritual Defamation. | 

3. Where the Words, which are a ſpiritual Defamation, 
XY import a Charge of an Offence not conuſable in a Spiritual 
lied Court. 


(A) In what Caſes an Action for Words in the 
general lies, 


con- AN action upon the caſe lies for the publiſhing of any words, [There are 


by reaſon of which the perſon to whom they relate receives — — 
any damage; but it is not always neceſſary to ſhew the damage termining 


o be received. The diſtinction is, that where the natural conſequence 

| of the words is a damage; as, if they import a charge of having ande are 
been guilty of a crime, or of having a contagious diſtemper; or, The art is, 

able, if they are prejudicial to a perſon in an office, or to a perſon of a that the 


profeſſion or trade, they are in themſelves actionable: In other wund muſt 
ntain an 


y al caſes, the Party; who brings an action for words, muſt ſhew the erg im- 

damage which was received from them. putation of 
| ſome crime 

lords liable to puniſhment, ſome capital offence or other infamous crime or miſdemeſnour ; and the ch 
upon the perſon ſpoken of mult be preciſe. The other is, if the words may be of probable ill conſequence 
to a perſon in a trade, a profeſſion, or an office. Theſe are the two general rules which have uſually go- 
verned caſes for ſcandalous words. There muſt be ſome certain or probable temporal loſs or damage 

eaſon to make the words actionable. No imputation of the breach of legal or moral obligation, unleſs en- 
forced by temporal ſanctions; no charge of the want of chaſtity, unleſs under ſpecial circumſtances, 1 Ley, 
134. will be ſufficient to found an ation. 3 Will. 186. 2 Bl. Rep. 752. 6 Term Rep. 694. ] 


ating | It makes no difference whether the ſlander be publiſhed in writ- 4 Rep. 24. 
r{on, ng or print, or by ſpeaking ; for although the party injured may, _— v. 


where it is in writing or print, this being a publick offence, proceed 3 Leon 1 
n a criminal way againſt the author, he is not thereby precluded Cro. Elis. 
1 obtaining ſatisfaction by an action for the injury to him- 247. 
ol, 
The writing of flanderous words in a private letter to a third 2 vent. 28. 


perſon is a publication of the words. 7 —— 15 


If the words be only a ſpiritual defamation an action does not 7 Roll. Abr. 
le; the remedy being by a ſuit in a ſpiritual court, 3 * 
: Croſe. 4 Co. 20. Cro. Jac. 323. 


dered 
ren · 


But, if a temporal damage have been received from words, 2 Rep. 17. 


which are a ſpiritual defamation, or, if ſuch words are coupled 2% * 
vith others which are actionable, a prohibition lies, to a ſuit in a Falk. * 


iritul 


ſpiritual court for the words. It would be vexatious, if the pub- Comb. 138. 

hſher of ſuch words could be proceeded againſt both in a temporal 39% 

a ſpiritual court; and, as only a temporal court can make the 
injured 


Sid. 214 
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jured party fatisfaQtion for the damage ſuſtained,” the proce 

| — in a ſpiritual court being pro ſalute — it is not reaſon. 
able that he ſhould proceed in both courts. 


(B) What Words are in themſelves actionable. 
1. Words which import the Charge of a Crime. 
As greater injury can be done to a perſon, than to accuſe 


him of a crime, for which he may be brought into danger of 
ſuffering corporal puniſhment, words which import ſuch accufa- 
tion have always, and with the higheſt reaſon, ſtood firſt in the 
liſt of thoſe which are in themſelves actionable. 


1. Of Treaſon. 


An action lies for publiſhing theſe words of J. S., He is a re, 
| - .- MW 2 and not the queen's friend. SLE | | 


So, for publiſhing theſe words, He ts an enemy to the flate ; for 


Cro. Eliz. 
N they are a very great ſlander, if not a charge of treaſon. 
x Roll. Abr. So, for publiſhing theſe words, He did treaſon inthe Low Countries 


63: pl.32+ becauſe a perſon may be tried and puniſhed in England for treaſon 


35 4% in the Low Countries. 
— 696. It is ſaid, that an action lies for publiſhing theſe words of J. l, 
ow v. 


— He is a Jacobite, and is for bringing in the Prince of Wales and 
: „to the deſtroying of our nation ; becauſe they import a charge 
of evil principles. 

Ld. Raym. In another report of the ſame caſe, theſe words are ſaid to be 
812. actionable, if publiſhed of a perſon in an office; but it is not ſail 
that they are ſo, when publiſhed of a private perſon. 
$ Mod. 283, The doctrine of the report of this caſe in Salleld is recognized 
BD in a ſubſequent caſe, in which it is laid down, that an action lies 

for publiſhing the following words of any perſon, He has the Pre 
tender i picture in his room, and I ſaw him drink his health. And le 
ſaid he had a right to the crown. | 


2. Of Murder. 


x Roll. Abr. An action lies for ſaying to J. N., Thou haſt killed a man 
27. Cooper for, although no particular man be named, this is a great flander. 


v. Smith. 

Cro. Jac. So, for ſaying, You have billed the ſervant of J. S., or, You have 
7. Smith, per alen the horſe of J. S., although it be not ſhewn that 7. S. hada 
1 Roll. Abr. ſervant or a horſe; for, until the contrary be ſhewn, this ſhall be 
77- intended. 


. aVentr.117. It was heretofore holden, that an action did not lie for publiſh 
Phillips Y. ing words, which import a charge of murder, without an av 
Kingſton. 


Cro. Jac. 


ment, that the perſon ſaid to be murdered is dead; but the my 
489. 1 ; TW 


Slander. | 
better opinion is, that the perſon ſhall be intended to be dead 
— it —.— in the pleadings that he is alive. l 


3. Of Perjury. | 
No action lies for publiſhing theſe words of J. S., He is fore- 


worn, unleſs it be added, in a judicial proceeding: but it does for 
publiſhing theſe words, He is perjured ; for theſe words ſhall be in- 
tended to mean, that he is forſworn in a judicial proceeding. 


Eccleſiaſtical courts are not mentioned in the ſtatute of the 5th 
of Elia. againſt perjury ; yet it has been holden, that an action 
lies for publiſhing theſe words of F. S., He is forſworn in an eccle- 
ſaftical court, X 

An action lies for publiſhing theſe words of J. S., He was for- 
ſworn before a juſtice of peace, for this offence, if not within the 
words, 1s certainly within the purview of the ſtatute. | 

An action will lie for publiſhing words which import a charge 
of perjury, although it be not a perjury within the ſtatute; for 
perjury is an offence puniſhable at the common law. 


No action lies for publiſhing theſe words of J. S., He has for- 
ſworn himſelf in Leake Court, without ſhewing that this is a court 
which could compel the taking of an oath. 


Nor does an action lie for ſaying to F. S., Thou aſt forſworn 
before the Biſhop of Norwich; becauſe it does not appear to have 
been-before him in his court, and it ſhall not be intended that it 
Was. 


An action does not lie for publiſhing theſe words of F. S., He 


bath delivered falſe evidence and untruths in his anſwer to a bill in 7 


Chancery; for, as ſome things in a bill in Chancery are not material 
to what is in diſpute between the parties, it is no perjury, although 
ſuch things are not truly anſwered. 

No action lies for publiſhing theſe words of J. S., He is de- 
tected of perjury ; for a man who is not guilty of a crime may be 
detected; and it may be ſaid of every man, againſt whom a bill of 
indictment is preferred for a crime, that he is detected of that crime. 

It is in one caſe ſaid, that an action does not lie for publiſhing 
words which import a charge of ſubornation of perjury, unleſs it 
be ayerred, that the perjury was committed; for that the hiring of 
a man to commit a perjury is no offence, unleſs the perjury have 
been committed. 

But, in another report of the ſame caſe, (for it appears to be 
the ſame although reported as of a different year,) it is ſaid to have 
been holden, that ſuch words, which are a great imputation, are 
3 although it be not alleged, that the perjury was com- 
mitted. 


The doctrine of the laſt- mentioned report was confirmed in a 


for publiſhing theſe words of A., He gave 10 l. to B. for forfwear- 
mg 


caſe ſ ; it bei ion li N 
ome years after; it being there holden, that an action lies 3 * 
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4 Rep. 15. 

Stanhope V. 

Blith, 

2 Bulſtr. 

Sk; 
Inſt. 166. 


3 
[Holt v. Scholefield, 6 Term Rep. 691.1 


oro. Eliz. 
bog. 


V. 
Thompſon, 
121 


3 loft. x64, 
1 Roll. Abr. 


3 laſt. 1 67. 


4 Rep. 16. 
Weaver Vs 
Cariden. 
Cro, Car. 
268. 

1 Roll. Abr. 
51. Harris 


v. Dixon. 
Paſch. 3 Jace 


Cro. Jac, 
158. Harris 


v. Dixon. 


Paſch. 5 Jac, 


1 Roll. Abr. 
I 


M. 9 Car. 
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dt himſelf in Chantery; and it is in this caſe laid, that it ſhall 
intended there was a ſubornation of perjury, . 1 


| 4. Of Forgery. 
An action lies for publiſhing any words which import the cha 
of ſuch forgery, as is within the meaning of any ftatute — 
| ſtzsis offence. 
FRoll.Abr. So, for charging a man with forgery, although it be not ſuch 
66. Fea forgery as is within the meaning of any ſtatute againſt this of. 


1 Roll. Abr. Fence 3 forgery being puniſhable at the common law. 
65. Garbut v. Bell. 8 


3 Leon. 231 But no action lies for 1 theſe words of 1. 8. He hath 
O 


- 2 forged the hand of J. N.; for, unleſs it had been ſaid to what deed, 
[But this inſtrument, or writing the hand was forged, theſe words are to 
caſe was general to import the charge of ſuch forgery as is puniſhable under 


over-ruled 
by the eur ny ſtatute, or at the common law. 


of Common Pleas in the caſe of Jones v. Herne, 2 Wilſ. 87. and theſe words, You are a rogue, ard [ 
- will prove you @ rogue, for you forged my name, were holden to be aQionable, ] 


5. Of Theft. 
An action lies as well for calling a man thief, as for chargi 
Cro. Jac. 8 Bing 
114. *, bim with having been guilty af a particular larceny, 


Minors v. Leeford. 


Stra. 142. After a verdict for the plaintiff, in an action for publiſhing 
— — Y- theſe words of him, He is a thief of every thing, it was ſaid, in or- 
der to arreſt the judgment, that a perſon cannot be a thief of every 
thing, the ſtealing of trees growing not being a larceny. Judgment 
was given for the plaintiff ; and by the court: it muſt be intended, 
that theſe words import a charge of ſtealing every thing of which 
the plaintiff could be a thief ; becauſe, as theſe words include every 
thing which can be ſtolen, they muſt intend a ſtealing of that 
Which it is felony to ſteal, | 

3 Inft. 109 As the taking and carrying away of a thing annexed to the 
_. realty is not a krceny, an action does not in the general lie for 

- publiſhing words, which charge the ſtealing of ſuch thing. 
Sid. 104 Agreeably hereto it has been determined, that it is not aQtion- 
— " 4, able to publiſh theſe words of 7. S., He fole the utter. of m 
windows but if the words had been, He ftale the ſhutters off nj 

windows, an action would have lain. 1 
Cro.Jac. 39, According to ſome old caſes no action did lie for publiſhing 

Kellamv. words, which import the charge of ſtealing trees growing, or 


—_ =o lead fixed to a houſe ; becauſe theſe offences are only treſ 


Cry. Jac. 114. 674. 3 Inſt. 109. 


And although it be at this day actionable, to charge a man vic 
having been guilty of cutting down trees, or of ſtealing lead fr 
to a houſe, this, which is occaſioned by ſtatutes made for puniſhing 
thole offences, ſince thoſe caſes were determined, by no means im 


pea 


i x — 
8 
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reacheth their authority; the principle on which they are 
founded being {till law. | wy | 1 

It has been holden, that no action lies for publiſhing theſe Hut. 38. 
words, 1 2 S. with felony, for taking money out of my pocket ; . 8 
becauſe the words do not neceſſarily imply a felonious taking. 

And in another caſe it has been holden, that no action lies for 2 Lev. 51. 
publiſhing theſe words of F. S., He is a pickpocket ; he picked my. cs Ve 
pocket of my money for, as it does not appear that the taking was — | 
ſelonious, this might be only a treſpaſs. | 5 . 

But in another caſe it is laid down, that an action does lie for 14- Raym. - 4 
publiſhing theſe words, I charge J. S. with felony in taking my money 909 | 
wt of my pocket ; becauſe it ſhall be intended, that the taking was 
ſelonious, and the caſe of Maſon v. Thompſon, upon the authority 
of which the caſe of Walls v. Rymes, was probably determined, 
is in this caſe denied to be law. | | 

An action lies for any words, which amount to the charge of x Roll. Abr. 
petty larceny for, beſides that the party guilty of this offence in- #1. Gy 
1 curs a forfeiture of all his goods, he is liable to ſuffer the puniſh- 3 laſt. wy: 

; ment of whipping, or to be tranſported, 


6. Of another Crime. 


arging It is actionable to publiſh theſe words of 7 S., He did burn a 4 Rep. 20. 
barn with corn in it, or a barn that war parcel of a manſion-houſe ; Batham 
the burning of ſuch barn being a felony. | a1 
nic An action lies for publiſhing theſe words of J. N., He har- Cro. Jac. 
> BY ed bis fon, Enowing him to be a Romiſh prieſt; the doing of this 395; Smith 


In or Logon 
c being a felony. 
: — No action lies for publiſhing theſe words of a perſon, except he 2 Ventr, 
— be in an office, He is a papiſt; but it does for publiſhing theſe _ 1 

J RT 


F which words, He goes to maſs; for this renders him liable to ſuffer cor- Aitchell. 
s poral puniſhment, | 
Heretofore no action lay for publiſhing theſe words, He received 1 Roll. Abr. 


alen goods, knowing them to be flolen ; becauſe a receiver of ſuch — = . 


| goods was not an acceſſary, unleſs he had aided or comforted the Boughton. 
, _ thief, Cro, Eliz 
| Os 


| But there can be no doubt of ſuch words being at this day ac- W. & N. 
uonable; for receivers of ſtolen goods, knowing them to be ſtolen, 
ue by one ſtatute declared to be acceſſaries after the fact, and by 
mother are liable to be tranſported for fourteen years. 

The books abound with caſes of actions for words, which charge 
the having been guilty of ſuch acts of conjuration, witchcraft and 
575 with evil or wicked ſpirits, as were within the meaning of 

I Fac. c. 11. Sth | 
Theſe offences being put an end to by the repeal of that ſta- 9 0. 2.c. g. 


76. 1. c. 11. 


man with tute, ſuch actions would conſequently have been at an end; but, to 
rad fm remove all doubt, it is expreſsly provided by the repealing ſtatute, 
woilhn that no ſuit ſhall be commenced againſt a perſon, for charging 
ans in- other with any of theſe offences. | 


Vol. VI. P | It 
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Rep. 17 It is laid down, that an action lies for publiſhing theſe word, 
Ann Dane a woman, She j had a baſtard. | 8 | & 


Salk. 694. But this caſe has been denied to be law; and it has been bolden, 
696. . that no action lies for publiſhing theſe words, except it be averred, 
38. that the baſtard has been chargeable to a pariſh ; for, unleſs it 
; have been ſo, the mother of a baſtard is not liable to impriſon- 
ment, under the 18 Ez. c. 3. N 
Cro. Car. No action lies for publiſhing theſe words. of J. S., He ir tt 
436. Salter reputed father of a baſtard, except it be averred, that the baſtard 
el Abr, has been chargeable to a pariſh: for, unleſs it have been ſo, the 
37. reputed father of a baſtard is not liable to puniſhment under the 
10 . 3. 
x Roll. Abr. An action does not in the general lie for calling a woman uber, 
36. Haſſell this being only a ſpiritual defamation : but it lies in Londen, 
8 whores being by the cuſtom of that city liable to be carted (a). 


(4) It ſeems that this cuſtom has never been proved, ſo as to maintain an action in Weſtminſter hall 
the City-court, the action is maintained, becauſe they take notice of their own cuſtoms without proof, 
Dougl. 380. 4 Botr. 2032. ] 5 


Lutw. 1042. It has been holden, that no word tantamount to the word whore, 
| Houblonv. is within the cuſtom of the city of London; and conſequently 


Miller that no action lies except the word whore be made uſe of. 
du. $55: But this caſe is nat now law ; it having been ſince holden, that 
* 


Wingfield, an action lies in Landon for calling a woman frumpet. 


Stra. 471. It hath been holden likewiſe, that in London it is actionable to 
bi erg call a woman's hufband cuckold ; for that, as this is tantamount 
B. 545 to the calling of her «whore, it is within the cuſtom of that 


city. | 
ro. Car. It is not actionable to call a woman a Bard; this being only: 
— By: ſpiritual defamation. | 


caſe. 15. 261. 


x Roll. Abt. But it is actionable to charge any perſon with keeping a bach. 


Ten houſe; becauſe keeping a bawdy-houſe is an offence puniſhable at 
Cro. Car. the common law. 
229. 261, 


1 Roll, Abr. An action lies for publiſkin theſ? words of a brewer, Hi: bun 

— is unwholeſome ; for a brewer that ſells unwholeſome beer is pu- 

65 > and it ſhall be intended to mean the beer which be 
e 8. 


Owen, 30. It is actionable to charge a perſon with having been guilty of 1 
udadington 


Wine, crime, of which he has upon a trial been acquitted. 
Hob. $1. An action lies for charging a man with having been guilty of: 
| we) — 0g crime, of which he has * and ng 
for the pardon. takes away the guilt as well as the puniſhment. 

+ ap It has been holden, that no action lies for publiſhing thei 
Lee. words of J. S., He is a regrator; becauſe the offence of regratin 
docs not render a perſon liable to the loſs of life or limb. 

k 


ble to 
mount 


of that 


only a 


It has likewiſe been holden, that an action does not lie for $atk. 696. 
publiſhing theſe words of J. S., He has ftolen my Lord Shafteſbury's Turner v. 
deer ; [for mou impriſonment be the puniſhment for this of- Orden. Hil, 


4 1 : | Ann, 
ſence, yet per Holt, C. J. it is not a ſcandalous puniſhment. _ A i think, 


man may be fined and impriſoned in treſpaſs. There muſt not fays my 
only be impriſonment, but an infamous puniſhment], as - 


Bolt in this caſe carries it too far, as to precifion; fer it is laid down in Finch's Law, 185, if a man 
malicioully utters any falſe ſlander to the endangering one in law, as to ſay, He hath reported that money 
is fallen; for be ſpull be puniſhed for ſuch a report, if it be falſe. Here is the caſe of a crime, and the 
puniſhment not infamous; and yet Finch ſeems to lay an action lies for theſe words, 3 Wil. 186.] 


The firſt of theſe caſes is not law, or at leaſt not in the latitude 
there laid down; for by the 5 d. 6. c. 14. a regrator is liable to 
be ſet in the pillory for the third offence ; and it is contrary to the 
tenor of many caſes, of equally good authority with this, to ſay, 
that only words importing the charge of a crime, which may be 
puniſhed with the loſs of life or limb, are actionable. 

And the latter caſe does not ſeem to be law; for by a ſtatute 3 w. &M.- 
many years antecedent thereto, it is ordained, that a perſon guilty © 10. 
of ſtealing deer ſhall, in default of paying the penalty of 30 l., be 
ſet in the pillory. | | 

But taking the puniſhment for ſtealing deer to have been, at the 
time this caſe was determined, only impriſonment, the caſe does 
not appear to be law; inaſmuch as it does not coincide with the 
principle on which actions for words in themſelves actionable are 
founded; which is, that words, which imply a damage, are in 
themſelves actionable; and, ſurely, to charge a perſon with having 
been guilty of an offence, for which he may be impriſoned, does 
imply a damage, for which he ought to have ſatisfaction. 

The doctrine of this caſe is moreover contrary to what is laid 
down in the three following caſes, and in mauy others which might 
be mentioned, > . 

In one of theſe it is laid down, that an action lies for any Freem. 46, 
words which import the charge of a crime, for which the . 
charged may be indicted. A berton Baue 

In another it is laid down, that an action lies, for charging a Salk. 694. 
woman with being the mother of a baſtard, in caſe the baſtard has ＋ * Fra 
been chargeable to a pariſh ; becauſe ſhe is liable to ſuffer impri- ak "SE IT 
ſonment, under the 18 Eliz. c. 3. 

In the other it is laid down, that an action lies for any words, 2Ventr.266. 
by reaſon of which the perſon of whom they are publiſhed may be Walden v. 
impriſoned, OR. 

No action lies for publiſhing theſe words of J. S., He is a , 4 Rep. 15. 
a villain, or a varlet ; for theſe, and words of the like kind, are to 1 ; 
be conſidered as words of heat. — ; 

But an action lies for publiſhing theſe words of J. S., He is a 1 gal. Abr. 
regue of record, for a perſon cannot be a rogue of record, unleſs 43- Alleſſy 
he ſtand convicted upon record. W 

No action lies for publiſhing theſe words of J. S., He is @ cozen- Cro. Jace 


a 3 
— N Segar. 
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1 Rol. Abr. 
43. Fiſher u. Atkinſon. 


Cro. Jac. 


144 


Taylor v. 


Slander. 
Sa, none lies for publiſhing theſe words, He is a ſcurvy fellow. 


2. Words which import the Charge of having a contagious 
Diſtemper. | 


Man being formed for ſociety, and ſtanding in almoſt conſtant 
need of the advice, comfort, and aſſiſtance of his fellow-creatures, 
it is highly reaſonable, that any words, which import the charge 
of having a contagious diſtemper, ſhould be in themſelves action- 
able ; becauſe all prudent perſons will avoid the company of a 
perſon having ſuch diſtemper. 5 7 | 3 

It makes no difference, whether the diſtemper be owing to the 
viſitation of God, to accident, or to the indiſcretion of the party 


therewith afflited ; for in every one of the caſes, the being avoid- 


ed, from whence the damage ariſes, is the conſequence. 
An action lies for publiſhing theſe words of J. S., He is a 
leper. | 


Perkins. 1 Rol. Abr. 44. 


1 Rol. Abr. 


So, for publiſhing theſe words, He has the great pox. 


43. Milner v. Reeve, 


12Mod.248. 


So, for calling a woman Peckey whore. 


Whitfield v. Powell, * 
Carſlakey. [But charging another with having had a contagious diſorder 


Mapledo- 
ram, 2 Term 
Rep. 473- 
Taylor v. 
Hall, 2 Str. 
1189. 


LE. 69 


is not actionable; for unleſs the words impute a continuance of 
the diſorder at the time of ſpeaking them, the giſt of the action 
fails; for ſuch a charge cannot produce the effect which makes it 
the ſubject of an action, namely, excluſion from ſociety. To make 
ſuch words actionable, ſome ſpecial damage muſt be alleged in 
conſequence of them.] | 


3. Words which are diſgraceful to a Perſon in an Office. 


As any words publiſhed of a perſon, who is in the enjoyment of 
an office of honour, profit, or truſt, which import a charge of un- 
fitneſs to diſcharge the duty of the office, muſt be prejudicial to that 
perſon ; ſuch words are in themſelves actionable. 

If a perſon be in an office of profit, words which import 2 
charge of inability, are as well actionable as thoſe which imply a 
want of integrity. But if the office be an office of honour, no 


x Rol. Abr. aCtion lies, unleſs the import of the words be a charge of want of 


65. 


Cro. Jac. 
557. Fleet- 
wood v. Curl. 


integrity; for, although a perſon cannot help his want of ability, 
he may his want of integrity. 

Wherever words in themſelves not actionable become ſo, by 
being publiſhed of a perſon in an office, it muſt appear from the 


Het. 167. words themſelves, or from the pleadings, that they were publiſhed 
x Lev. 280. concerning him as an officer for the ground of ſuch words being 


Ld. Raym. 


1360. 


1 Stta. 618. 2 Stra. 1168. 


actionable, is the prejudice to a perſon in his office. 


1. To 


W 


an 


low. 
ious 


ſtant 
ures, 
harge 
Mon- 
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o the 
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void- 
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Slander, 213 
I. To a Perſon in a judicial Office. | 
An action lies for publiſhing theſe words of a Lord Chief Ren. 167. 
Baron, My Lord Chief Baron cannot hear of one ear. leſton v. 


Moor. 


An action lies for publiſhing theſe words of a juſtice of the _ 140. 
- ornton v. 
peace, He is a common barreter. N 5 Hb, 2 


I Rol. Abr. 
57. Biſhop 
of Coventry . Wortiy. 


So, for publiſhing theſe words, He is a corrupt man, 


So, for publiſhing theſe words, He is a forſworn juſtice. 1 
| | Carne v. Ofſgo04; 
So, for publiſhing theſe words, He is a falſe juftice. Cro. Eliz. 


358. Wright v. Moorhouſe. 
So, for publiſhing theſe words, He is but a half-eared juſtice, he Cro. Car. 
will hear but one fide. OY Va Bridge. 


So, for publiſhing theſe words, I have often been with him for Cro.Car. 14. 


juſtice, but never could get any at his hand but injuſtice. — 1 v. 


So, for publiſhing theſe words, He did for malice and ſpleen many Co. Jac, 
times auręſt the law, and per vert ſuſtice to ſerve his own turn. 240. 


„ 


Beaumond 
V. Haſtings. 


So, for publiſhing theſe words, He is a debauched man, and not 1 Rol. Abr. 
fit to be a juſtice of peace. —— Kingſmill, 
So, for publiſhing theſe words, He covereth and hideth felonies, 4 Res. 16, 


7 fo be a juſtice of peace. Stuckley v. 
and is not worthy juſtice of þ . 


So, for publiſhing theſe words, He is a rogue, a raſcal, a villain, 8 


end a har Aſt 
7 Blagrave. Lord Raym. 1369. 


But no action lies for publiſhing theſe words of a juſtice of Salk. 693. 
peace, He is an aſs, and a beetle-headed juſtice ; becauſe theſe words * . 
import only want of ability. zig be. 


No action lies for publiſhing theſe words of a juſtice of peace, Cro. Fliz, 


He is a bleodſucker ; for it cannot be intended, what blood he 576: | 
ſucked. Conſtable. 

If the actionable words publiſhed of a juſtice of peace, appear x Lev. 280. 
to have been publiſhed concerning his office of a juſtice of the p48 
peace, it is not neceſſary to allege, that at the time of publiſhing s 
the words there was a colloquium concerning his office. 

Wherever words, for publiſhing of which an action would lie, Stra. 420. 
are ſpoken to a juſtice of peace, when he is in the execution of the _ Fe 
office of juſtice of the peace, the ſpeaker may be proceeded againſt 65, 66. 
dy indictment or information. 

In an action brought by F S. who had pronounced a ſentence Cro. Elis. 
is judge of a court of Admiralty, for publiſhing theſe words, The 75 _ 
ſaid ſentence 2vas given corruptly, it was holden, that the action Curlenys 
lay; although it was not averred, that the ſentence was given cor- 


P 3 ruptly 


Mod. 270, 
On v. 


* 


214 Slander. 
ruptly by J. S.; and by the court It mult be intended, that the 
words were publiſhed of J. S. who gave the ſentence. 


2. To a Perſon in an Office of Truft. 


Hob. 140. An action lies for publiſhing theſe words of a perſon in a pub. 
2 v. lick office, He is a common bar retor. | 


1 Rol. Abr. 59. 


Cro, Jac.65, 80, for publiſhing theſe words of a commiſſioner for examin- 
-2 vt — in a Cauſe in the court of Chancery, He is a corrupt 
x Rol. Avr. 80, for publiſhing theſe words of ſuch commiſſioner, He hath 


6. 1 1 
= + emp taken bribes to fawour one of the parties. 


1 Rol. Abr. 80, for publiſhing theſe words of ſuch commiffioner, He hath 
555 altered the depoſitions that were taken, | 


' x Rol. Abt. If theſe words are publiſhed of a churchwarden, He hath cheated 


uy Strode the pariſh, an action lies; for the words import a miſbehaviour in 
Co. Elia. an office of truſt. 
358. : 
xRol. Abr. If theſe words are publiſhed of the ſteward of a court, He hath 
56, Fowell eyronged me in his court, and hath not performed his office according to 
v. Cowe. ] , , . . 

aw, an action lies; a charge of great miſbehaviour in an office of 


truſt being thereby imported. 


ro. Car. If theſe words are publiſhed of a bailiff, or of any ſervant who 

450. is to account for money received, He is a cozening knave to the per- 

Seaman v. . . , 

Bigge. fon who employs and confides in him, an action lies; for the words 

| amount to a flander in an office of trult. 

— v. [But theſe words ſpoken of a member of parliament, As to in- 
ome, 


3 Wil. 177 firufting our members to obtain redreſs, I am totally againft that plan; 
2 Bl. Rep. for as to infirufting Mr. Onſlow, we might as well inflru# the 
753- S. C. winds; and ſhould he even promiſe his aſſiſtance, 1 ſhould not expect 
him to give it us, were holden not to be actionable.] 


4. Words which are diſgraceful to a Perſon of a Profeſſion or 
5 Trade. 


Words in themſelves not actionable become ſo, whenever any 
perſon is thereby diſgraced in his profeſſion or trade; for although 
it may be difficult to prove the ſpecial damage received from 
them, nothing is more clear, than that ſuch words have a direct 
5 certain tendency, to injure the perſon of whom they are pub- 
iſhed. 

2 Saund. But in all actions for words of this kind, it muſt appear from 
856 116), the words themſelves, or from the pleadings, that at the time 
. Jae. Of publiſhing the words there was a colloquium concerning the 


857 profeſſion or trade of the perſon of whom they were publiſhed. 


8 I, To 


ſhould make hay on a Sunday than go to hear him preach. 


Slander, 215 


330 To a Clergyman. 


An action lies for publiſhing theſe words of a clergyman, He is All. 64. 
a drunkard ; drunkenneſs being an offence for which a clergyman 4 Ro- 
is liable to be deprived of his preferment. 


So, for publiſhing theſe words, He preacheth nothing but lies and rr 
malice in the pulpit. 3 _ . 


So, for publiſhing theſe words, He ic a rogue and à dog, and will Comb. 253. 
never be good till he ts three feet under ground, I had rather my ſon Feed Ve 
So, for publiſhing . theſe words, He is an old rogue, and à con- Str. 946. 
temptible fellow, and hated and deſpiſed by every bedy. | ea v. 
2. To a Phyſician er a Surgeon. 


If a barriſter bring an action for the publication of words, which 2 Veatr. 28. 
are diſgraceful to him in his profeſſion, it mult be averred, that, at * 1 
the time of publiſhing the words, he was a practiſing lawyer; for, [2s: Whe- 

t 


unleſs he were at that time a praQiiling lawyer, he could not be ther any ac- 
injured by the words. tion will pro- 
perly lie for 


words ſpoken of phyficians and barriſters, their fees being merely honorary, and not demandable in a 
court of law.] 


There has been, perhaps, no determination upon the point; 
but it ſeems equally neceſſary, that, if a phyſician bring an action 
for the publication of words, which are diſgraceful to him in his 
profeſſion, he ſhould aver, that, at the time of publiſhing the 
words, he was a practiſing phyſician. | 

An action lies for publiſhing theſe words of a doctor of phy- Rall. Abr. 
fick, He is no ſcholar, without averring, that, at the time of at of * Cawdry 
lining the words, there was a colloquium concerning his profeſ- 2 Jo 
ſon; becauſe no man can be a good phyſician, unleſs he be a 270. 
ſcholar. 


So, for publiſhing theſe words, He is an empirick and mounte- 1 Roll. Abr. 


bank. 51 Goddert 
v. Haſelfoot. 
So, for publiſhing theſe words, He is a quackſalver, 1 Roll. Abr. 


54. Allen v. Eaton, 


It has been holden, that no action lies for publiſhing theſe cro. Elis. 


words of a phyſician, He hath killed a patient with phy ſick, unleſs cn _ v. 


it be added, that he did it knowingly and willingly; for, as a 11 40 Els. 


phyſician may miſtake a caſe, and undeſignedly give improper me- 
dicines, theſe words are no diſgrace to him in his profeſſion. 

This determination was contrary to the opinion of Clinch, I. 
and the reaſon upon which it is founded is not apparent. It is 
certainly a diſgrace to a phyſician in his profeſſion, to have it be- 
lieved, that a patient died by taking improper medicines, pre- 
leribed by him; and, by comparing this caſe with ſome later 
calcs, it ſeems clear, that words, which imply ignorance in the 
at a perſon profeſſes, are actionable. 


P4 It 


Win. 40. It is laid down in one caſe, that an action lies as well for pub. 

rel 4 liſhing words, which import a want of knowledge in a perſon of a 

M. 20 fac, profeſſion, as for words which import a want of fidelity. 

| — imputation of ignorance to one in a profeſſion, I think, an action will certainly lie. Pe De 
„C. J. 3 Will. 186. 

Hetl. 69. In another caſe it is laid down, that an action lies for publiſhing 

— theſe words of a ſurgeon, who had F. S. under his care, He þille4 

Mich 3 Car. J. S., although it be not averred, that he did it knowingly or 

| voluntarily. | 

11 Mod. And in another caſe it is laid down, that an action lies for 

8 publiſhing theſe words of an apothecary, He killed a patient with 

Faſch. his phyfick. : 

& Ann, | 

— 175. No action lies for publiſhing theſe words of a ſurgeon, He pi. 

. foned the wound of J. S., for it might be Proper in order to cure the 

wound, to do this. | 

1 And. 2638, But, if theſe words are publiſhed of a ſurgeon, He poiſoned the 


Ca, 277. wound of his patient for gain of money, am action lies, 


3. To a Barriſter or an Attorney at Law. 


2 Vemer.2$, If a barriſter bring an action for the publication of words, 
Kingy. which are a Giſgrace to him in his profeſſion, he muſt aver, that 
2 at the time of publiſhing the words, he was a practiſing lawyer; 
Nee, 231. . a * 
for if he were not at that time a practiſing lawyer, he could not 
be injured by the words. 
Poph, 207. A barriſter, who brings ſuch action, mult alſo aver, that, at the 
Cary'scale. time of publiſhing the words, he was homo conciliarius & eruditus 
in lege: it not being ſuſſicient to aver, that he was homo eruditus in 
lege. 
8 5 action lies for publiſhing theſe words of a barriſter, He has 


22. Snag v. decerved his client, and revealed the ſecrets of his cauſe. 
Gray. I Roll. Abr. $7» , 


2 Ventr. a8. 80, for publiſhing theſe words, He vil! give you vexatious coun- 
* cil, and then mill your purſe and fill his daun pocket. 


7 Roll. Abr. 80, for publiſhing theſe words, He is nb lawyer, he cannot mate 


2 1 a leaſe ; they are fools that go to him for law. 


Cen. Car So, for publiſhing theſe words, He is a dunce, and will get no- 


382. Prad thing by his profeſſicn. 
v. Johns. 1 Kol. Abt. 55. 


| x Lev.297. An action lies for publiſhing theſe words of an attorney at law, 
— „He cannot read a declaration. 

Sid. 327 80, for publiſhing theſe words, He has no more law than Mr. 
Makers C.'s bull, or no more law than a gooſe. 


N 
Day v. [So, for theſe words, What, does be pretend to be a lauyer? He 
. bot is no more a lawyer, than the devil. e 


80 


re the 


wed le 


words, 
, that 
wyer; 
d not 


at the 
ruditus 
litus in 


He has 


So, for publiſhing theſe words, He will overthrow his client's 2 


So, for publiſhing theſe words, He is well known to be a corrupt 4 Rep. 26. 
man, and to deal corruptly. Byrchiey's 


599 
Martyn v. Burling. 


caſe. 
So, for publiſhing theſe words, He is a cheat. Hetl. 167. 
| Allſton v. Moor. 1 Roll. Abr. 53. 
So, for publiſhing theſe words, He is a rogue. 1 Roll. Abr. 
. „ Shaw ev. Wakeman. 
So, for publiſhing theſe words, He is @ common barretor. Cro, Elia. 


171. Proud v. Hawes. Hob, 140. 


So, for publiſhing theſe words, He is a knave. 1 Roll. Abr. 
52. Nicholls v. Webb. 1 Freem, 277, 
So, for publiſhing theſe words, He is an extortioner, and one told 1 Roll. Abr. 
me he cozened him of ten pounds in a bill of coſts ; it being contrary to 55; Stanley 
: . v. Boſwell. 
the oath of an attorney, to be guilty of mal- practice. 

So, for publiſhing theſe words, He ftirreth up ſuits, and once pro- 1 Roll. Abr. 
miſed me, that if he did not recover in a cauſe for me. he would take no _ —_ Ve 
tharges of me ; becauſe ſtirring up ſuits is barretry, and undertaking Hob. 117. 
a ſuit no purchaſe no pay is maintenance. | | 

So, for publiſhing theſe words, He is a rogue for taking your Stra. 1138. 
money, and has done nothing for it, he 1s n attorney at lzww, and dares LA a 
net appear before a judge; what ſignifies going to him, he us only an 1 
attorney's clerk and a rogue, he is no attorney. | 

So, for publiſhing theſe words, He is a common maintainer of Hob. 117. \ 
fuits, and a champertor, and I will have him thrown over the bar Bons v. Bare 


naby. 1 Roll. 
next term. — 55. 


It has been holden, that an action does not lie for publiſhing Win. 40. 
theſe words of an attorney, He made falſe writings, becauſe Auditor 
theſe words, it not being the buſineſs of an attorney at law to 
make writings, are no diſgrace to him in his profeſhon. 

Bat it is probable, that an action would at this day lie, for 
publiſhing ſuch words of an attorney; for, althougli it may not 
have been ſo heretofore, it is at this day uſual for attornies at law 
to make writings. 


4. To a Perſon profeſſing an Art. 


An action lies for publiſhing theſe words of a midwife, Many Cro. Car. 
have periſhed for her want of ſkull. / 211. How. 


er's c. ſe. 


A. = to B., who intended to ſend his ou to be under the Hetl. r. | 
care of C. a ſchoolmaſter, Put not your ſon to him, for be vill come uu, 
away as great a dunce as he went. ir — holden, al the words 
were actionable. 

If theſe words are publiſhed of a land · ſurveyor, He is a cheating Cro. Iac. 
tnave, an action lies; for, as land-ſurveying is an art wherein 5% 
kill is required, theſe words touch a land- ſurveyor in his profeſ- — 


bon, and means of getting his living. 


9. 


5. To 


5. To a Tradeſman. 


Salle. 6944 It is in the general true, that an action does not lie for publiſ. 
—.— ing words, not in themſelves actionable, of a tradeſman; unleſs it 
2 Saund. be averred, that at the time of publiſhing the words, there wa; x 


07 colloquium concerning his trade, 
114. | 
1 Lev. 125. 250. 2 Ley, 62. Stra. 696. 1169. Id. Raym. 1417. 


1 Lev. 11. But, if it appear, from the words publiſhed of a tradeſman, that 
20. they were publiſhed concerning his trade, it is not neceſſary to 
Mod. 308. aver, that, at the time of publiſhing them, there was a colloquium 
tr. 666. concerning his trade. 
Ld. Raym. 1417- | 
2 Lev. 62. lf theſe words are publiſhed of a tradeſman, Have a care of hin 
— do not deal with him, he is a cheat, he has cheated all the farmers at 
E., and new he is come to cheat at F., an action lies, although it be 
not averred, that, at the time of publiſhing them, there was a 
colloquium concerning his trade; it being , apparent, from the 
words, that they were publiſhed concerning his trade. 
Id. Raym. 80, for publiſhing theſe words of a tradeſman, He is a forry pits. 
gow. 4 Ful fellow, and a rogue ; he compounded his debts at fix ſhillings in the 
Sid. os although it be not averred, that, at the time of — 
ng them, there was a colloquium concerning his trade; for theſe 
words, publiſhed of a tradeſman, muſt greatly leſſen his credit, 
and be very prejudicial to him. : 
Str. 898. In an action upon the caſe for publiſhing a libel, the plaintiff 
2 % declared, that he was a gunſmith, and that, it having been inſerted 
TFidey- 137. in the Craft/man, that he had the honour to preſent the Prince of 
253- 8. C. Wales with a gun two feet fix inches long, which would ſhoot as 
BR ats far as one a foot longer, and to kiſs his Royal Highneſs's hand, 
438. S. C.] upon being appointed his gunſmith, the defendant, with intent to 
ſcandalize him in his trade, publiſhed an advertiſement in thele 
words, „ Whereas there was an account in the Craftſman of 
„ Tohn Harman, gunſmith, making guns two feet fix inches long 
« to exceed any made by others of a foot longer, (with whom it 
« is ſuppoſed he is in fee,) this is to adviſe all gentlemen to be 
« cautious, the {aid gunſmith not daring to engage with any artilt 
« in town, nor ever did make ſuch an experiment (except out of 
te a leather gun), as any gentleman may be ſatisfied of at the 
« Croſs Guns in Long-Acre.” It was holden, that an action lay 
for this advertiſement. | 
Cro. Car. If an action be brought, for publiſhing words of a tradeſman, 
ay ”. concerning his trade, it muſt be averred, that at the time of pub- 
* * liſhing them he was in trade; for, if he were not at that time in 
trade, his credit could not be hurt by the words. 
Cro. Jac. In an action for publiſhing words of a tradeſman, upon the firſt 
1. Ma uthill day of May, it was averred, that, for five years preceding the firſt 
y day of May, the plaintiff had exerciſed the trade of a draper. It 


was objected, that it ought to have been averred, that he did — 
ci 


* — 


Slander. 219 


ciſe the trade on the day the words were publiſhed : but by the 
court It is well enough, for it ſhall be intended that he did. 

It was holden, that an action lies for publiſhing theſe words of 1 Lev. 115. 
a limeburner, He is a cheating knave ; and by the court—lf flan- = v. 
lerous words are publithed, concerning the trade of a tradeſmn, * 
it is not material of how low a kind the trade is. 

An action les for publiſhing theſe words of any perſon who Cro. Car. 
ſeeks his living by buying and ſelling, He is a bankrupt knave, and $55. Squire 
wt worth three halfpence. | 3 

An action lies for publiſhing theſe words of a ſhoemaker, He is ro. C. 31. 
f bankrupt ; for, as the gain of a ſhoemaker does not ariſe from Crumpe v. 
manual labour only, but great part thereof from buying leather, 
and ſelling it again, when manufactured into ſhoes, he may be a 
bankrupt. 

If a * bring an action for the publication of theſe words of Sid. 299. 
him, He is a bankrupt, he muſt aver, that he ſeeks his living by Emmerſon's 
buying and ſelling; for it is not ſufficient to aver, that he gets _ 
divers gains by buying and ſelling. 

An action hes for publiſhing theſe words of a tradeſman, He is LA. Raym. 
a ſorry pitiful fellow, and a rogue, and compounded his debts at five add. 


ſbillings in the pound. — v. 
An action lies for publiſhing theſe words of a tradeſman, He Carth. 330. 
i a pitiful fellow, and not able to pay his debts, __ 


So, for publiſhing theſe words, He takes goods of his cuſtomers, 1 Roll. Abr. 


: Porte 
and pawns them, and is not a man to be truſted. Ly eq 


So, for publiſhing theſe words, He is not able to pay fixpence in 1 Roll. Abr. 
the pound to his creditors of their debts. 60. Smith 


v. Rookes. 


An action lies for publiſhing theſe words of a leatherſeller, He 1 Roll. abr. 
bath cozened you ; he fold you lamb-ſkins for ſhamois-ſkin, ; do not go to 63. Fale- 
him, for he will cozen you, the words being a charge of a fraud in e 
the courſe of trade. 

An action lies for publiſhing theſe words of a goldſmith, He zs 1 Roll. Abr. 


2 cozening knave, he fold a copper chain for a gold one. 62. Peck's 


caſe. 


An action lies for publiſhing theſe words of a tradeſman, He is La. Raym. 


a cheating old rogue, and has cheated the fatherleſs and the widow. — = 


An action does not lie for publiſhing theſe words of J. S., He 1 Roll. Abr. 

ercened J. N. in the ſale of barley, unleſs it be averred, that J. S. — Bray v. 
ad ſeek his living by buying and ſelling barley; for, if he did not, "NF 
he could not be injured by the words, 
If theſe words are publiſhed of a blackſmith, He cozened J. S, 1 Roll. Abr. 
na tire of wheels, an action does not lie; for it might be in the 55 T 2 
brice; and it may be ſaid of every tradeſman, who has ſold a — : 
ding for more than it is worth, that he cozened in the price of that 

ing, | 

An action does not lie for publiſhing theſe words of a carpenter, 2 Str. 797. 
He has charged J. S. for forty days work, and received the money for Lancatter v. 


te work, that might have been done in ten days, and he is a rogue for Oe 
Is pains, 


Slander. 


(C) Some Words which become aQtionable by 1. 
ſon of the Damage received from them. 


1 F of S. have received a temporal damage, from the publication 

of theſe words of him, He ic a baftard, an action lies; although 
the words, being only a ſpiritual defamation, are not in them. 
ſelves actionable. | 

In an action upon the caſe the plaintiff declared, that he Was 
heir apparent to his father, who was ſeiſed in fee of land of the 
value of forty pounds a year ; that it was the intention of his fa. 
ther to ſuffer this land to deſcend upon him ; and that the defend. 
ant, with an intent to cauſe the diſinheritance of the plaintiff, 
publiſhed theſe. words of him, He is a baftard : by reaſon where. 
of the plaintiff's father had ſignified a deſign of diſinheriting him, 
It was holden, that the action lay on account of the temporal 
damage. h 

In an action upon the caſe the plaintiff declared, that land wa; 
ſettled upon his grandfather and the heirs of his body; that his 
fatter left divers ſons, of which he is the youngeſt ; that his elder 
brothers are living; that J. S. being about to purchaſe the land, 
did offer him a ſum of money to join in a conveyance thereof; 
and that the defendant publiſhed theſe words of him, He ua 
baſiard : by reaſon whereof, J. S. did now refuſe to give him the 
money, for joining in a conveyance of the land, which he had be- 
fore offered. Judgment being given for the plaintiff, a writ of 
error was brought in the Exchequer-chaniber z in which it was 
aſſigned for error, that, as the plaintiff had not at the time of 
publiſhing the words any title to the land, the action does not lie. 
The judgment was aflirmed; and by the court—Although the 
plaintiff had not at the time of publiſhing the words any title to the 
land, he is in poſſibility inheritable thereto. It does moreover ap- 
pear, that by reaſon of the publication of the words, J. S. does now 
refuſe to give the money to the plaintiff, for joining in a convey- 
ance of the land, which he did before offer; and conſequently the 
plaintiff has ſuſtained a preſent damage. 

In an action upon the caſe the plaintiff declared, that he was 
ſeiſed of the manor of A., which was purchaſed by him in fee ot 
George Lord Audley, that he was in treaty with J. S. for a leaſe of 
the manor at the rent of a hundred pounds a year; and that the 
defendant, knowing of the treaty, publiſhed theſe words, I haves 
teaſe of the manor of A. for ninety years, and did moreover publiſh a 
eaſe for ninety years, ſuppoſed to be made by the grandfather of 
George Lord Audley to Edward Dickenſon, the defendant's late 
huſband ; which he affirmed to be a good leaſe, and offered to ſel 
as ſuch ; whereas the truth is, that the leaſe was counterfeited by 
her huſband, and that ſhe knew the leaſe to be a counterfeit leaſe: 
by reaſon of which words, and the publication of the leaſe, 7.8 
did not proceed in the treaty for a leaſe. The defendant by her 


plea traverſed, that ſhe knew the leaſe to be a counterfeit 1 
pon 


ig him. 
mporal 


nd was 
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Upon a demurrer ko this plea, it was holden, that, as the defend- 

ant's knowledge of the leaſe being a counterfeit leaſe, is not tra- 

verſable, it muſt be intended, that ſhe knew the leaſe to be a2 
counterfeit leaſe. It was moreover holden, that the action lay 

becauſe the treaty with J. S. for a leaſe was broken off by the de- 


| {endant's words, and by her publication of the leaſe, as a good 
| |caſe, which ſhe knew to be a counterfeit leaſe. 


In an action upon the caſe the 7 wt declared, that he was in 2 Leon. 111. 
treaty with J. S. for his manor of D., and that during the treaty, Witiams v. 
the defendant ſpoke theſe words to J. S., Williams ig worth no- 
thing, and do you think the manor of D. is his? it is but a compact 

letween his brother Thomas and him: by reaſon whereof J. S. was 

deterred from proceeding in the intended purchaſe. A queſtion 

xilng, Whether, as the words were not ſpoken to F. S., the ac- 

tion did lie? It was holden that it did; aud by the court—lf the 

title of a perſon to land be ſo ſlandered by words ſpoken, that he 

cannot make ſale thereof, it is not material; whether words were 

ſpoken to the party, who was about to purchaſe the land, or to a 

ſtranger. 

An action does not lie for the publication of words, whereby 4 Rep. x8, 
the right of a perſon to land is denied; although the ſale of the — 
land be thereby prevented; in caſe the ſpeaker did, at the time of — 
publiſhing the words, ſay, that he had himſelf a right to the land, 
notwithſtanding the ſpeaker had not in truth any right thereto; 
for if an aCtion did in ſuch caſe lie, no perſon could lay claim to 
land, or commence a ſuit for the recovery thereof, without being 
liable to an action. 

But if, during a treaty for the ſale of land by J. S., words de- Cro- Jac.” 
njing the right of J. S. to the land are publiſhed by J. N, where- hn 
by the ſale is prevented, an action lies, notwithſtanding J. N. did berland v. 
at the time of publiſhing the words ſay, that A. B. had a right to But 
the land; for, although it were lawful for J. N. to ſay, that he 
had himſelf a right to the land, it was not lawful for him to ſay, 
that A. B. had a right thereto, 

An action does not lie for publiſhing theſe, words of a clergy- 4 Rep. 17. 
man, He is an heretick ; the words being only a ſpiritual defama- Anne _ 
non: but, if it be averred, that by reaſon of the words he loſt a 
benefice, to which he would otherwiſe have been preſented, an 
«tion lies for the temporal damage. 

An action does not lie for publiſhing theſe words of a ſingle Lit. Rep. 
woman, She zs a burſten-bellied quean, and her guts hang dawn to her 22 
garters ; the words not being in themſelves actionable: but, if it Langford, 
be averred, that by reaſon of the words ſhe loſt a marriage, an 
action lies. | 

An action does not lie for publiſhing words of a ſingle woman, 4 Rep. 17. 
which amount to a charge of incontinence; the words being only Anne Da- 
a ſpiritual defamation : 1 if it be averred, that by reaſon of „ le 


N For 
the words ſhe loſt a marriage, an action lies for temporal bike 
damage (a). | - , ſome certaig 

or probable 


temporal loſs or damage ariſeth from the imputation of the want of chaſtity, it is actionable; as to ſay, 
* woman is a whore in London, where the is ſubject to be whipped for whoredom ; or to ſay that {he is ſag 
Wie he holds an eſtate dam ſola et caſia fuerit, 1 Lex. 134. 3 Will, 187. ] 

An 


a 
Cro. Jac. 


333, Mat- 
v. 
Croſs. 
Latch, 218. 
Cro. Jac: 
422. 


1 Roll. Abr. 
36. Norman 


v. Symons, 


St - Slander, 

An action does not lie for publiſhing theſe words of J. f., H. 
is a whoremaſter,: for be lay with Brown's wife, and had to do wit 
her againſt a chair ; the words being only a ſpiritual defamation - 
but, if it be averred, that by reaſon of the words 10 S. loſt a mar. 
riage, an action lies for the temporal damage; a lofs of marriage 
being as great a damage to a man as it is to a woman. 

It was found by a ſpecial verdict, that the defendant had pre. 
ferred a libel in the ſpiritual court againſt the plaintiff, in which 
ſhe charged him with coming often to her in the night under ; 
pretence of being a ſuitor to her for marriage, and lying with her, 
and getting her with child ; that ſhe afterwards falſely and inju- 


riouſly, at the quarter- ſeſſions, charged him with being the father 


of a child begotten upon her body; and that by reaſon thereof al 
perſons of good credit did, and ſtill do, refuſe to ſuffer any woman 
of their daughters or relations to be joined with him in lawfy] 
wedlock. It was holden, that as it was not found, that the plain- 
tiff had loſt a particular marriage, the action did not lie; the 
charge, that all perſons of good credit refuſed to let him marry 
into their families, being too general. | 

In an action for publiſhing theſe words of a ſingle woman, She 
was with child by J. S., it was averred, that by reaſon thereof ſhe 
incurred the diſpleaſure of her parents, and was in danger of be- 
ing turned out of doors. It was holden, that the action did not 


lie; inaſmuch as the words are not in themſelves actionable, and 


it is not averred that the plaintiff loſt a marriage. | 

In this caſe, the caſe of Medhur/t v. Balam, 1 Roll. Abr. 35. in 
which an action had been holden to lie, for publiſhing theſe words 
of a ſingle woman, She is with child, and has taken phyſick for it, 
by reaſon whereof ſhe loſt her reputation and the friendſhip of her 
neighbours, was denied to be law. 


(D) Certain Circumſtances, which are to be regardel 
in the Conſtruction of Words. 


1. The Time when the Words were publiſhed. 


As the ſame words are not at all times underſtood in the ſame 
ſenſe, words which were once actionable may not now be ſo; 
and on the other hand an action may now lie, for words, for 
which an action would not heretofore — been. 

The conſequence to an agent of doing the ſame thing may, it 
leaſt in the eye of human law, which in puniſhing an action con- 
ſiders only how far ſociety is thereby prejudiced, at different pet. 
ods of time be very different. An act of witchcraft, heretofore 1 
capital offence, is by a late ſtatute declared to be no offence; and 
many offences are at this day felonies, which were formerly 1 
more than treſpaſſes. It follows, that the lying of action for the 

blication of words, which import the charge of an offence, does 
in a great meaſure, if not altogether, depend upon the ſtate of 
law as to that offence, at the time they were publiſhed. 


The 


fer it, 


) of her 
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The ſenſe of the words, for which the action is brought, at the 
time they were publiſhed, is not only to be regarded, in conſtru- 
ing them; but the rule of conſtruing thoſe words, which did at 
that time prevail, is likewiſe to be regarded. 

In ancient times, actions for words were very rare; an action 4 Rep. 15. 
of this kind being ſeldom brought, except the ſlander was great, — 28 
and of dangerous conſequence. 

Afterwards, actions for words were brought ſo frequently, that 
the judges, in conformity to a very ſenſible maxim, malitie homi- 
wm ef obviandum, made it a rule, to conſtrue the words, in mitiori 
. a 

— the miſchief, notwithſtanding this rule was carried very far, 21 fac. c. 6. 
did continue, it was declared by a ſtatute, 'That in an action 
« upon the cafe for ſlanderous words, if the jury do find or aſſeſs 
« the damages under forty ſhillings, the plaintiff ſhall recover 
« only ſo much coſts, as the damages found or aſſeſſed amount 
« unto.” 

After the making of this ſtatute, actions upon the caſe for words 
grew leſs frequent ; for, as the judges, for ſome time, adhered to 
the rule of conſtruing the words in mitiori ſenſu, the injured party, 
inſtead of obtaining ſatisfaction, was frequently put to the expence 
of paying his own coſts. | 

This being perceived, ſuch licentiouſneſs, both in ſpeaking and 
writing, prevailed, that it became neceſlary for the judges, in 
conformity to the maxim, on which the contrary practice had been - 
eſtabliſhed, to encourage actions for words. 

Of late years, the rule has been, to conſtrue words in that ſenſe, roMed.rg8. 
which is moſt natural and obvious; it having been found by expe- —— 
rience, that, unleſs men can obtain a ſatisfaction by law, for the 2 
damage ſuſtained from the publication of ſlanderous words, they 
will take it themſelves. 
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2. The Place where the Words were publiſhed. 


If words, which have a flanderous ſignification, in a certain 
place, are publiſhed in that place, an action lies; although it would 5 
not, for publiſning the ſame words in another place. I 
If theſe words, He is a daffidown-dilly, are publiſhed of a bar- Cart. 214. 4 
riſter in the North of England, where the words daffidown-dilly augen 
lipnify ambidexter, an action lies, 88 
If theſe words, He has trained a mare, are publiſhed of J. S. Cro. Elis. ] 
in that part of the kingdom where the words, Hrained a mare, ſig- — 
nify carnally known a mare, an action lies. Haviland. 
If theſe words, He is a healer of felons, are publiſhed of F. S. in Hob. 126. 
one of the weſtern counties, wherein the words, a healer of felons, Anon. 
bynify a concealer of 72 an action lies. 
If theſe words, He is mainſworn, are publiſhed of J. S. in one Hob. 126. 
of the northern counties, wherein the word mainſworn ſignifies Slater v. 
perjured, an action lies. FOR 
It is not neceſſary to aſcertain the meaning of ſuch Engliſß , Rol. Abr. 
words, as have a local ſignification, by an averment; for it is to be 86. pl. x. 
preſumed 


—_ Slander. - " "RI 
preſumed, that the judge, before whom the action for the works 
is tried, underſtands the meaning of ſuch Engl;/h words; and, if 
he do not, it may be learned from the witneſſes, is 


3- The Language the Words were publiſhed in. 


x Rel. Abr. An action does not lie for ſlanderous words, unleſs they were 
4 , Publiſhed in a language which was underſtood by ſome one per. 
Jones v. ſon who heard them; for if the words were not underſtood by 

any perſon, no damage can be received from the publication 


thereof. 
ro. Elia · But, if the meaning of the words were underſtood by one per- 
2 ſon, an action lies, although they were publiſhed in a foreign lan- 


<a guage 3 for the conſequence is equally bad to the perſon to whom 

496. ey relate, as if the words had been Engliſh. | 

Hob. 126. An action lies for publiſhing theſe words of J. S., He is an 

Anon. idoner, the word idoner being a Welch word, which, in Engliſh, 

means perjured. 

1 Roll. Abr. If flanderous words are publiſhed of J. S. in the French lan- 

59. guage, an action lies. | 

Delaporte v. Cook. | 

Hob. 126, It is not neceſſary to ſhew by an averment, what the meaning 

Ke of words publiſhed in a foreign language is in Engliſb (a), it being 
re, for the duty of the judge, before whom the action for the words is 

though it be tried, to receive information, as to the meaning of the words in 

— Engliſh, from perſons who know it. 

to ſet forth the original words, yet, it ſeems, the plaintiff ſhould alſo tranſlate them, and ſhew their ap- 

plication to him. Zenobio v. Axtell, 6 Term Rep. 163. ] 


4. The Occaſion of publiſhing the Words, 


4 Rep. 14 The occaſion of publiſhing ſlanderous words is much to be re- 


— ef garded ; for ſenſus verborum ex cauſa dicendi accipiendus eſt. 


Cro. Jac.go. A barriſter may, in pleading his client's cauſe, ſpeak words, for 

— v which, if publiſhed on another occaſion, an action would lie; for 

* it is the duty of an advocate to ſay every thing he is informed of, 
which is material for his client, and an action would lie againſt 
him for not doing his duty: but, if an advocate ſpeak flanderous 
words, which are not material to the iſſue, he is liable to an 
action. 

In another report of this caſe, 1 Roll. Abr. 87. it is laid down, 
that what an advocate ſays for his client, in mitigation of 
damages, is juſtifiable ; although it be not preciſely material to 
the iſſue. 

Hob. 228. In a ſubſequent caſe it was holden, that an action does not lie 

— 's for any words ſpoken by an advocate for his client, in mitigation 

paſch. of damages; although the words were not directly material to the 

18 Jag. iſſue: becauſe they were ſpoken in his profeſſion, and for the good 
of his client. 


Another 
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Another caſe, ſubſequent to both theſe, goes ſtill farther, In $116,464" 
this it is laid down, that no action lies againſt an advocate, for Wood v. 


ſpeaking ſlanderous words in defending his client's cauſe ; it being 


G unſton, 
Mich. 


his duty to ſpeak for his client, and it ſhall be r A. that he 7 Car. 2. 


ſnoke according to his inſtruCtions, 


Prick, a clergyman, in preaching a ſermon, recited the following co. Jac. 91. 
ſtory, out of Fox's Martyrology ; namely, that one Greenwood, be- Prick's cale, 


ing a perjured perſon, and a great perſecutor, had great plagues 
inflicted upon him, and was killed by the hand of God. An ac- 
tion being brought for theſe words, by Greenwood, who was pre- 
ſent at the ſermon, it was ruled by Wray, Ch. J. before whom 
the cauſe was tried, that, as the words had only been recited as a 
ſtory, Prick was not guilty of publiſhing them maliciouſly ; and he 
was found not guilty. The opinion of Wray, Ch. J. was after- 
wards affirmed to be good law; and judgment was given for the 
defendant. 


5. The Intention in publiſhing the Words. 


An action does not lie for the publication of ſlanderous words, 
if it appear, that the publiſher had no intention to injure the per- 
ſon to whom they relate: Quia gue ad unum finem locuta ſunt, non 
debent ad alium detorqueri. | 

It was holden, that an action did not he for publiſhing theſe 
words, I have heard J. S. was hanged fer flealing a horſe, becauſe it 
appeared, that they were publiſhed out of concern, and not with 
an intent to ſlander J. S. 

It A. ſay to B. You are forſworn, and B. reply, Will you ſay I 
am perjured ? and A. anſwer, Yes, if you will have it, no action 
lies; for the explanation of the, word forſworn, is rather drawn 
ſrom A. than ſpoken with deſign. : 

An action does not lie for ſpeaking theſe words, I will give my 
mare a quarter of a peck of malt, and let her drink, and ſhe ſhall piſs as 
gd beer as J. 8. a brewer orews ; for it ſhall be intended, that the 
words were ſpoken in jeſt, and not with intent to injure J. S. 

[Nor will an action lie for a character of a ſervant communi- 


cated in confidence to one, who aſks it from the former matter or 
miſtreſs.] 


4 Rep. 14. 
Lord Crom- 
well's caſes 


1 Lev. 82. 
Crawford v. 
Middleton, 


Cro. Eliz. 
297. 

Livermore 
V. Mar tir to 


1 Roll. Abr. 
53, 

Fenn v. 
Dixie. 


Weatherſton 
v. Hawkins, 
1 Term Rep. 


100. See St. 32 C. 3. c. 56, 


(E) In what Caſes Words publiſhed in a Courſe of 


Juſtice are actionable. 


O prevent perſons from being deterred, by the fear of actions, 
from doing what juſtice requires, words otherwiſe action- 
able, are not ſo when publiſhed in a courſe of juſtice. 

Another reaſon may be given, why an action does not lie, for 
words publiſhed in a court of juſtice; namely, that if the words 
are not true, the publiſher may be indicted for perjury. 

It is in one caſe laid down, that an action does not lie for flan- 
derous words, contained in a complaint in a courſe of juſtice, al- 


though it would for publiſhing the ſame words upon an extra- 
ſudiclal occaſion. 


. Q It 


Cro. Eliz. 
247» 
Buckley v. 
Woud, 


$Leon. 138. It is in divers books laid down, that an action does not lie for 
— Bag ſlanderous words contained in a bill of indictment. 
247. 1 Saund. 132. | X 


1 Roll. Abr. If A. ſay ta B. I charge you with felony, an action lies. 
43+ Baſy v. Child. 


+ Rep. 144 But, if A. charge B. with felony before a juſtice of the peace, 
Cutler v. an action does not lie; for, if an action did in ſuch caſe lie, felons 


_— would frequently efcape for want of proſecution. 


1 Roll. Abr. If 75 S. exhibit articles of the peace, in the court of King's 
87. Bench, againſt J. N., and J. N. being in court ſay in the hearing 
— nuabgy of the court, T haye is not a word of truth in theſe articles, and I will 
2 Jon. 431. prove it by forty witneſſes, no action lies; although the words 
amount to a charge of perjury, the articles having been exhibited 
upon oath ; becauſe they were ſaid by J. N. in defence of him- 


ſelf. | 
Cro. Eliz. An action does not lie againſt a witneſs for ſpeaking ſlander- 
230. ous waxds, in giving evidence, this being in a courſe of juſtice, 
Buckley v. Wood. 
7 Roll. Abr. If a bailiff, having a warrant to arreſt J. R. upon a writ iſſu- 
= ing out of the court of Chancery, make an affidavit, that he did 


4 Rep. 14. upon committed to the Fleet, no action 
was made in a courſe of juſtice. 

1 Savnd. If J. S. after having preſented a petition to the Houſe of Com- 

133: mons, in which ſlanderous words are contained, deliver printed 

King. copies thereof to the members of that houſe, no action lies; it 
being agrecable to the order and courſe of parliament, to deliver 
copies of ſuch petitions. 

4 Rep. 14. No action lies for ſlanderous words, contained in articles of the 

Cutler v. peace; notwithſtanding the perſon, againſt whom the articles were 

_ Exhibited, was put to the expence of entering into a recognizance 

: for keeping the peace. 

x Roll. Abr. A. who had exhibited a libel in a ſpiritual court againſt B. for 
defamation, produced C. as a witneſs. Hereupon B. made an al- 
Dabbinet, legation in writing, as the courſe of ſuch court is, that C. was 

perjured in a cauſe between E. and F. at the aſſizes at G. in order 
to prevent C. being admitted as a witneſs. It was holden, that, 
as the court had juriſdiction in the original matter, an action did 
not lie againſt B., for that, if an action did in ſuch caſe lie, it would 
prevent the detection of bad witneſſes. 
4 Rep. 14 If J. S. had, when that court was in being, charged J. N. with 
Buckley v. felony or piracy, by a bill in the court of Star-Chamber, an action 
would have lain ; becauſe, as that court had no juriſdiction 
either of theſe offences, the exhibiting of the bill was not a pro- 
ceeding in a courſe of juſtice, ; 

Upon the whole it appears, that no action lies for the publics- 
tion of ſlanderous words in a courſe of juſtice : but, if the publics 
tion be accompanied with any circumſtance of malice, an action 
upon the caſe in the nature of a writ of conſpiracy lies; and. 5 


becauſe the affidavit 


highly 


Redgwit, Arreſt him, and that he was reſcued by 5 S., and J. S. be there 
ies; 


highly reaſonable ſuch action ſhould lie, otherwiſe a bad man 
would, under the pretence of doing what juſtice requires, have it 
in his power to publiſh the vileſt ſlander. 


(F) In what Caſes Words in the paſt or future 
Tenſe are actionable. 


I is in the general requiſite to the making of words actionable, 
that they ſhould be in the preſent tenſe; but an action does 
-b s although the words are in the paſt or future tenſe. 
The diſtinction ſeems to be, that where it is probable, that the 
party, to whom the words relate, will receive the ſame or nearly 
the ſame damage from words in the paſt or future tenſe, as if they 
had been in the preſent tenſe, the words are actionable; but that 
where this not probable, they are not ſo. 


An action lies for publiſhing theſe words of J. S. He war per- 1 Roll. Abr. 


jured, or he hath committed perjury ; for a man may at any diſtance 39. 
of time be proſecuted for perjury. / 2 v. 


So, for publiſhing theſe words of J. S. I think in my conſcience, 1 Roll. Rep. 

if he might have his will, he would ill the king ; for the words may 427- 

the occaſion of his ruin. Ss". 1 — 
So, for publiſhing theſe words of a tradeſman, He will within Itch. 2. 

two days become a bankrupt ; for the words may ruin his credit. Hills og 

4 1 Roll. Abr. 49. 


But no action lies for publiſhing theſe words of J. S. He has had Stra. 118g, 
the pox ; for it is probable that he is cured, and then no perſon 2 Ve 


will ayoid his company. 1 Roll. Abr. 48. [Vide ſupra ace. ] 


So none lies for publiſhing theſe words of a juſtice of peace, r Roll. Abr. 
He was a debauched man, and was not fit to be a juſtice of peace ; for =_ a pg 
de might formerly have been debauched and unfit, but may not Kingſmill, 


be ſo now. 


(G) How far Words muſt be affirmative, in order 
to render them actionable. 


N order to render words actionable, they muſt to a certain de- 
gree be aſfirmative; but it is not neceſſary that they ſhould be 
directly ſo. 
An action lies for publiſhing theſe words of 7. S. I think, or J Cro. Ens. 
dreamed he committed a certain felony ; for, although the words are wh 
not directly affirmative, 70 S. may by reaſon of the words be ar- witgome, 
teſted, upon ſuſpicion of having committed that felony. ; 
So, for publiſhing theſe words, I think in my conſcience, if J. S. Cro. Car, 
might have his will, he would kill the king. 2 


Sid nam Y, 


Mayo, 1 Roll. Abr. 49- 


Q bse, 
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Oldham v. [So, ſor theſe words, I am thoroughly convinced that you are guilty, 


. Il Rep. . &c. for I am thoroughly convinced is equal to a poſitive averment ; 
nk for a man only avers a thing, becauſe he is convinced of the truth 


Ok it.] | 
Brown. 3, If A. ſpeak theſe words to B. I you had your deſerts, you had been 
"_ „ hanged for felony, an action lies; for, although a condition be an- 

ms. . 
nexed, the words amount to a charge of felony. 

1 Roll, Abr. But, if A. fay to B. Thou deſerve/? to be hanged, or thou haſt done 
uke y, bat for which thou deſerveft to be hanged, no action lies; for the 
Moulton. words do not amount to a charge of any particular crime; they 
1b. pl. 5. being only a general declaration of the opinion which A. entertains 

of B. | WL ha 
Oro. Eliz. An action lies for publiſhing theſe words of a woman, She hath 
| — „ Bad a child, and if ſhe hath net a child ſhe hath made it away, for they 
Pomfreict. import a charge of murder. 
1 Lev. 261. | 

Com. 267. If theſe words are ſpoken to J. N. You are as great a rogue a: 
£ „% J. S. who flole quilts, an action lies; for notwithſtanding the words 

re are comparative, they amount to a charge, that J. N. did ſteal 

quilts. | 

Cro. Jac. So, for ſaying to F. N. You are as arrant a thief as any in 


887. Foſter England. 
v. Browning. 


Sid. 53. So, for publiſhing theſe words, As ſure as God governs the world, 


D a ; . ” . * . . 
Ch and King James this kingdom, J. N. hath committed treaſon. 


1 Le 6s. So, for publiſhing theſe words, J. S. ſays I am a perjured regu, 
Orton v. þe is perjured as well as J. s 


Fuller. 
2 Lev. 150. An action lies for publiſhing theſe words, I know hat J on, 
Snell'v- and I know hat Snell is, I never buggered a mare; for the words 


Weblins* amount to a charge of buggery. 

Ld. Raym. If J. N. ſpeak theſe words to J. S. You are a raſcal and a villain; 

—_ you have forgot ſince you lived in Black Bull-yard, there you could pri. 

= 4 LF᷑ure broad money for gold, and clip it when you had ſo done, and then 

Salk. 697. he ſhears could go, an action lies; for the words amount to a charge 
of having been guilty of clipping, the power to clip having been 
the ſame in any other place as in Black Bull-yard, 

1 Roll. Abr. If it be ſaid to J. S. When wilt thou bring home the nine fheep thuu 

3 : Aelgſt from J. N.? the words are actionable; for, although ſpoken 

Thmble. interrogatively, they amount to a charge of ſtealing ſheep. 

thorpe, Cro. Jac. 568. g 

12 Rep. An action lies for ſaying to J. N. Did you hear that J. S. is guilj 


134. of treaſon ? 3 
E irl of 
Northampton's caſe. 


1 Roll. Abr. If A. the wife of B. be aſked by C. Why will you hang D.? and 
50. Haywood ſhe anſwer, for breaking our houſe in the night, and ftealing our gend, 
as ler. the words are actionable ; for, notwithſtanding they are ſpoken in 

anſwer to a gquelition, they amount to a charge of ſtealing goods. 
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An action lies for publiſhing theſe words, I will prove, or I make 1 Roll. Abr. 


w doubt to prove, that J. S. has committed a certain Felony ; for the 5%: Webb 
v. Poor. 


words amount to a much ſtronger affirmation, than if the words 6;,, Elz. 
had been, 7 S. has committed a certain felony. 569. 
So, for faying'to A. Co tell B. he is a thief. | Roll. Abr. 
%. Hendey's caſe, 
So, for ſpeaking theſe words to J. S. You brought fire, to ſet the Hutton, 
houſe which was burnt on fire. I. 1 


An action lies for publiſhing theſe words of J. S. He war abbip- 1 Roll. Abr. 
pel for eating foeep ; for the words are tantamount to the words, 5% Churley 
J. S. aaf convicted of flealing ſheep. Vs FIG 

It has been holden, that no action lies for publiſhing theſe Hob. 277. 
words of J. S. He is in gao! for horſeftealing ; for an innocent per- Steward v. 


ſon may be ſuſpected and impriſoned. Tin. 74 


But it was holden, in a ſubſequent caſe, that an action lies for x Lev. 82. 
publiſhing theſe words of J. S. I will bring him to gaol for ſealing Crawford v. 
a mare; inaſmuch as they contain a charge of felony ; and the 2 
caſe of Stewart v. Biſhop was denied to be law. 3 

[So, theſe words were holden actionable, He was pit into the ry v. 
rundbouſe for flealing ducks at Crowland, they being alleged to be 2 Wa: _ 
ſpoken falſely and maliciouſly.] 5 

If A. lay to B. One of us tws are perjured, and it is not I; the 1 Roll. Abr. 
_ are as much actionable, as if A. had ſaid to B. you are per- 7 
An action lies for publiſhing theſe words of J. S. We will have 1 Roll. Abe. 
him fland in the pillory, and have his ears for perjury ; for they * Pall Fo 
amount to an affirmation, that 7. S. has been guilty of perjury. * 

So, for publiſhing theſe words of J. S. He gave ten pounds to A. 1 Roll. Abr. 
for forfwearing himſelf in Chancery ; tor they amount to a charge 4½ Ewers 
of ſubornation of perjury, nes 


(H) How far Words muſt be certain, in order to 
render them actionable, 


. is to a certain degree neceſſary, to the rendering of words ac- 

tionable, that the meaning of the words be certain; and that 
the perſon, to whom the words relate, be deſcribed with certainty. 

It is not actionable to publiſh theſe words of J. S. He is no true 1 Roll. Abr. 
ſubje of the king ; for the word true is of uncertain ſignification, _ Smith 
and no perſon is fo true a ſubject as he ought to be. ſs 

It has been holden, that an action does not lie for publiſhing 1 Roll. Abr. 
theſe words of J. S. He is a rebel; inaſmuch as a commiſſion of 59. Red- 
rebellion may have iſſued againſt him from the court of Chancery. Wann 

It has been holden, that no action lies, for publiſhing theſe 1 Roll Abr. 
words of J. S. He has ſtalen furze ; for the publiſher might mean 7. Ce- 


furze growing, the ſtealing of which is only a treſpaſs. 7 a 


But an action would, at this day, lie for ſuch words, the per- 1s Car. a. 
ſon, who unlawfully cuts furze, having, by a ſtatute made fince © 
tis caſe, been rendered liable to the puniſhment of whipping. 
It 


— * — 
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Cro. Eliz. It has been holden, that no action lies, for ſaying to J. S. They 

B38  getteſt thy living by ſwearing and forfwearing ; for, as a man may be 

COT entitled to the fines ſet upon perſons guilty of perjury, the words 
do not import a charge of perjury. | & 

x Roll. Abr. It has likewiſe been holden, that if A. ſay to B. Thou art far. 

ſtuorn, and didſt take a falſe oath at the aſfſize at Hertford, no action 

—wrv lies for the oath may have been taken in a private. houſe, and not 
in a court, 

8 Mod. 24. Theſe two caſes were determined, when the rule of conſtrui 

+ Rep. 15. words in mitiori ſenſu was carried very far: but there is no doubt, 


_ "oY . that it would, at this day, be holden, that an action would lie in 
1 both caſes. 8 : 

Cro. Elia. No action lies for publiſhing theſe words of J. S. He hath deli. 
= o vered untruths upon oath, in bis anſwer to a bill in Chancery, the 


Mitchell, Charge being uncertain ; for many things in the bill might not be 
| material to the matter in queſtion, and the giving of a falſe anſwer 

to ſuch things was not perjury. ' 
| 3 Leon. 231. No action lies for ſaying to J. N. Thou haſt forged my hand, un- 


ou 74 leſs it be added, to what writing; the charge being too general. 


upra (B. 4.) this caſe over-ruled. ] 


3 Roll. Abr. No action lies for ſaying to F. S. Thou haßt committed burglary, 
ww —_ in breaking his houſe, and taking his goods, it being uncertain, as no 
po perſon is named, whoſe houſe and goods were meant. 
2 Noll. Abr. Tf three men have given evidence, and J. S. ſay to them, One 
31 Brown's f you three is perjured, neither of them can maintain an action 
| againſt J. S. it being uncertain which of the three J. S. did mean, 
Cro, Jac, So, it theſe words are publiſhed by J. N. One of my brothers it 
. perjured, no action lies; it being uncertain which of his brothers 
Wiemaa. Was intended, 


(1) By what Means the Want of Certainty, ſuffi- 
cient to render Words aQtionable, may be ſupplied, 


I. By the Intention of the Speaker. 


TK want of certainty, ſufficient to render words actionable, 
may, as to the meaning of the words, be ſupplied by the in- 
tention of the publiſher, | 
1 Roll. Abr. If theſe words are publiſhed of a woman, She lay with a weaver 
8 in a ditch, and his breeches were down, and they were at it, an action 
ern lies; inaſmuch as the publiſher muſt mean, that the weaver 
had carnal knowledge of her. 
Cro. Jac, An action lies for publiſhing theſe words of a woman, St 
Miller's is a whore, and hath had the pox, and hath holes one may turn 
caſe, 1 Roll. Inger in; Mr. Ring the apothecary gave her a drink for it ; take beed 
Abr. 66. Gow you drink with ber ; the great pox being apparently intended 
by the publiſher. 
Roll. Ahr. So, for ſaying to J. S. Thou art a pockey rogue ; and the pox haunt! 
br. thee twice a year ; for, as only the great pox does more remark 
rcking- aff 


glary, 


as no 


, One 
tion 
mean. 
bers it 
others 


ſuffi- 
lied. 


nable, 
he in- 
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afſe& perſons therewith afflicted in the ſpring and fall, the ſpeaker 


muſt mean that pox. 
Upon a motion in arreſt of judgment, for publiſhing theſe words 
of a barriſter, He is a dunce, and will get little by the Jaw, it was in- 


ited, that although dunce ſignifies a pexſon of flow parts, ſuch 1 


perſon may have ſolid judgment; and that the other words do only 
mean, that he will not give himſelf the trouble to practiſe the law. 
judgment was given for the plaintiff; and by the court Words 
are to be conſtrued in their uſually received ſenſe. The word dunce, 
in the common acceptation thereof, means a perſon of dil appre- 
benfion, and not fit to be u lawyer and the obvious meaning of the 
words, he vill get little by the law, is, he will deſerve to get little by 
the law. 

It was inſiſted, in order to arreſt of judgment, that theſe words, 
Dou art a thief of every thing, are not actionable; becauſe, as the 
ſtealing of ſome things, for inſtance, of fruit growing on a tree, 
is not felony, a perſon cannot be a thief of every thing. Judg- 
ment was given for the plaintiff; and by the court — The publiſher 
muſt mean, that the plaintiff was a thief of every thing, of which 
he could be a thief, 

An action lies for publiſhing theſe words of J. S. He is perjured ; 
for the intention of the publiſher muſt be, to charge J. S. with 
having ſworn falſely in a court of juſtice, 


2. By an Averment. | 


The want of certainty, ſufficient to render words aCtionable, 
may, as to the deſcription of the perſon, to whom the words re- 
late, be ſupplied by an averment; it being a maxim, that certum 
ot quod certum reddi poteſt. 

If theſe words are publiſhed, That perjured rogue and villain 
Potter, any perſon of the name of Potter may maintain an aCtion z 
if it be averred, that, at the time of publiſhing the words, there 
_ a colloquium concerning him; and that they were publiſhed 

im. 

f theſe words are publiſhed, Captain Nelſon is a thief, an action 
lies for Robert Nelſon, if it be averred, that there was, at the time 
of publiſhing the words, a colloquium concerning him, and that 
they were publiſhed of him; it not being neceſſary to aver, that 
he was, at that time, a captain, or uſually called ſo. 

If it be ſaid by J. S. in a colloquium concerning fix defendants 


do a bill in Chancery, Theſe defendants are thoſe who helped to 


murder J. S. any one of the defendants may maintain an action 
if it be averred, that, at the time of ſpeaking the words, there was 
ſuch colloquium ; and that he was one of the defendants. 

If theſe words are publiſhed, in a colloquium concerning J. S. 
Mr. Deceiver has deceived the king, J. S. may maintain an action, 
if it be averred, that, at the time of publiſhing the words, there 
was ſuch colloquium; and that he was, at that time, one of the 


king's receivers; although it be not averred, that, at the time of 


publiſhing the words, there was a colloquium concerning his office 
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Stra. 142. 
Morgan v. 


Williams. 


2 Bulſ. 1 50. 
Croford v. 
Bliſſe. 


1 Roll. Abr. 
85. Potter 
V. Loveday. 


1 Roll. Abr. 
o 5 Neiſon 
v. Smith. 


1 Roll. Abr. 
75. Foxcrott 
V. Lacy. a 


Cro. Jac, 


557. 
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1 Roll. Abr. 
57. 
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of receiver; for, as it is averred, that, at the time of publiſhing 


the words, he was one of the king's receivers, it ſhall be intended, * 

| that they were publiſhed concerning his office of receiver; and if Ir 

an action could be avoidec, by a trick of calling a perſon, Mr. De. fend 

* 5 cei ver, inſtead of Mr. Receiver, ſlander would often go unpuniſhed, jete 
1 Roll. Abr. If A. B. ſay to C. D. before whom E. F. is walking, He that pliec 

__ £4; goeth before thee is perjured, an action lies, if it be averred, that aver 


only E. F. was walking before J. N. at the time of ſpeaking the 
words, and that they were ſpoken of him. tiff; 


Cro. Jac. If it be ſaid by J. S. to J. N. Thy maſter Brown hath robbed me, pub 
: + any perſon of the name of Brown, if it be averred, that the words lai 
rown v. i . . , . 
Lows. were ſpoken of him, may maintain an action, although it be not wy 
1 Roll. Abr. averred, that he was the maſter of J. N. of whom the words were ant 
7% ſpoken ; for it ſhall not be intended, that F. N. had more than 1 
one maſter of the name of Brown. : def 
| Cre. Jac, In an action upon the caſe the plaintiff declared, that the de. thot 
Wikman v. fendant, being his natural brother, publiſhed theſe words of him, plai 
Wiſeman, Ay brother is perjured. Upon a motiqn in arreſt of judgment, plai 
Yelverton, J. was of opinion, that the action did not lie; and by tot 
him Words, in order to render them actionable, ought to be ſo 
certain, as to the deſcription of the perſon to whom they relate, (K 
that every perſon- who hears them may know of whom they are 
publiſhed. The defendant may have ſeveral brothers; and it 
would be very unreaſonable, that every one of them ſhould main. 
tain an aCtion, by averring that the words were publiſhed of him, V 
Williams, J. was of opinion, that the action lay; and by him— 
As the plaintiff has averred, that the words were publiſhed of him, oy 
and the jury have found the defendant guilty, 1 court is aſcer- ur 
tained, that the words were publiſhed of the plaintiff, Tanſſeld, J. | 
was likewiſe of opinion that the action lay; and by him—lf the ry 
words had been, One of my brothers is perjured, an action woull 2 
not have lain, becauſe it would then have appeared to the court, gf 
that the defendant had more than one brother, and the want of jen 
certainty, to which brother the words related, would not have | 
been cured by the averment and the verdict: but as it does not je 
now appear to the court, that the defendant had any other brother ry 
than the plaintiff, and it is averred that the words were publiſhed 1 
of him, and the jury have found the defendant guilty, the plaintiff - 
ought to have judgment. 'The cauſe being afterwards moved in 
full court, it was reſolved by all the juſtices, that the action did 150 
lie; and judgment was given for the plaintiff. b. 
Cro. Jace In an action upon the caſe, the plaintiff declared, that the de- ; 
1 fendant publiſhed theſe words of him, being a juſtice of the peace, of 
v« Haſtings, le for malice and ſpleen did many times <vreft the law, and pervert 1 
Jiſlice, to ſerve his en turn. It was objected, in order to arreſt * 
judgment, that it doth not with ſufficient certainty appear, that FR 
the words were publiſhed of the plaintiff; it not being averred, 5 
that at the time of publiſhing them there was a colloquium con- . 
cerning him. Judgment was given for the plaintiff; and by the | 
gourt—lt is the uſual courſe, and ſufficient, to aver, that the words. t 
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vere publiſhed of the plaintiff, The judgment was affirmed upon 


a writ of error. | 

In an action upon the caſe the plaintiff declared, that the de- Cro. Jac. 
fendant publiſhed theſe words of him, He is a thief. It was ob- 67% 
ected, in order to arreſt judgment, that the words cannot be ap- wad, 
plied to the plaintiff more than to any other perſon z it not being 
averred, that at the time of publiſhing them, there was a collo- 
quium concerning the plaintiff. Judgment was given for the plain- 
tif; and by the court—It is ſufficient to aver, that the words were 
publiſhed of the plaintiff, and the jury by finding a verdict for the 

laintiff, have found that the words were publiſhed of him, which 
— the caſe; for otherwiſe, they would have found the defend- 
ant not guilty. | 

If it be averred, that, in a colloquium between the plaintiff and 1 Roll. Abr. 

defendant, the defendant ſaid, Thou art a thief, an action hes, al- "= DIY 
though it be not averred, that the words were ſpoken of or to the he 
plaintiff ; for, as they were ſpoken in a colloquium between the 

plaintiff and defendant, it mult be intended, that they were ſpoken 

to the plaintiff, 


(K) In what Caſes doubtful Words are to be con- 
ſtrued in mitiori ſenſu. 


Wu doubtful words will fairly bear one ſenſe in « Roll. Abe. 

which they are not aCtionable, and another in which they 7% , _. 
are, they ought to be conſtrued in that ſenſe in which they are — 
not actionable. 

The rule, of conſtruing doubtful words in mitiori ſenſu, does not 
only coincide with the general tenderneſs of the Engliſi law; but 
it is authorized by the two following maxims, Benignior ſenſus in 
* Mg & dubus praferendus. Verba ſunt accipienda in mitiori 
ſenſu, : 

No action lies for ſpeaking theſe words to J. S. Thu art a corn- 1 Roll. Abr. 
ſealer, and haſt ſtolen my corn off my land, for it is doubtful, whe- 79: * 
ther the ſpeaker meant corn cut, or corn growing; and by con- 
ſtruing the words in mitiori ſenſu they mean corn growing, the 
ſtealing of which is only a treſpaſs. | 

No action lies for publiſhing theſe words of J. S. He did burn 4 Rep. 20, 
my barn ; for that, by conſtruing the words in mitiori ſenſu, they 3 
mean a barn which had no corn in it, nor was parcel of a manſion- 
houſe, the burning of which is not felony. 

It has been holden, that no action lies for publiſhing theſe words Cro. Elis. 
of an innkeeper, He is a maintainer of thieves, and keepeth none but 20D 
thieves in his houſe, and 1 will prove it ; becauſe the publiſher did . 
not add, that the innkeeper knew the perſons whom he maintain- 
ed to be thieves; for a perſon may have thieves in his houſe and 
2 them without knowing them to be thieves, which is no 
onence. N 

It has likewiſe been holden, that no action lies ſor publiſhing Cro. Jae, 
ticſe words cf F. N. He hath peiſaned J. S. innuendo quendam J. S. 343. 

adtunc 


1 Roll. Abr. 


71. 
Gardiner v. 
Spur dance. 
Skin. 364. 
Somers v. 


Houſe. 


1 Roll. Abr. 


71. 
Gardiner v. 


Spurdance. 


23 Roll. Abr. 


72. 
Gardiner v. 


Spurdance. 


Stra. 1130. 
Rivers Ve 
Lite, 


Cro. Car, 
510. 
Ceely V. 
Heſkins. 


Cro. Jac. 
158. 


Slander. 


adtunc dęfunctum, and it ſhall coft me a hundred pounds, but I wil 
hang him; for the words adtunc defunctum, beſides being contained 
in the innuendo, can only relate to the time of the declaration, and 
conſequently it is not averred that J. S. was dead at the time of 
publiſhing the words. 

It has been holden, that no aCtion lies for publiſhing theſe words 
Sir Thomas Holt fruck his cook on the head with a cleaver and cleave 
his head ; the one part lay on one ſhoulder and another part on the other ; 
becauſe it is not averred that the cook was killed; and by the court— 
Slander ought to be direct, againſt which there ought not to be any 
intendment: but in this caſe, notwithſtanding the wounding, the 
cook may be living, and then it is only a treſpaſs. | 

At the times the three laſt caſes were determined, the rule of 
conſtruing words in mitiori ſenſu was carried very far: but it is 
doubtful whether any one of them be at this day law. 


(L) In what Caſes doubtful Words are not to be 
conſtrued in miliori ſenſu. 


HOWEVER agreeable it may be to the general tenderneſs of 

the Engliſh law, that doubtful words ſhould be conſtrued in 
mitiori ſenſu, yet ſuch conſtruction is only to be made, where the 
meaning of the words, in the uſual acceptation thereof, is doubt. 
ful; for, if in the uſual acceptation of the words they are ſlander- 
ous, a forced conſtruction ſhall not be put upon them, in order to 
render them not actionable. 

If it be faid to a woman, Thou haſt poiſoned thy huſband, and I 
will juflify it, the words, if it be averred that her huſband is dead, 
are aCtionable ; for although it be poſſible, that ſhe might give him 
poiſon involuntarily or ignorantly; or, that he might not die there- 
of; or, that he might live a year and day after taking it, theſe are 
foreign intendments; for the meaning of the words, in the uſual 
acceptation thereof, is, that ſhe gave him poiſon voluntarily, know- 
ing it to be poiſon, and that he died thereof in a ſhort time, 

If theſe words are ſpoken to J. N. Thou haſt killed J. S. an ac- 
tion lies; for although the killing may have been as an executioner 
or by accident, the words, in the uſual acceptation thereof, mean 
a felonious killing. | 

In an action for publiſhing theſe words, You did ſbut up my fifter 
and murder her, and I will prove it; the judgment of the court of 
Common Pleas was for the plaintiff; and the judgment, notwith- 
ſtanding many old caſes were cited to the contrary, was affirmed 
in the court of King's Bench. 

An action lies for ſpeaking theſe words to J. S. Thou art fer- 
ſworn in a court of record, although the ſpeaker did not add, in giv- 
ing evidence ; for it ſhall not be intended, unleſs this be ſhewn in 
the pleadings, that J. S. was forſworn in ordinary diſcourſe in 
ſome court of record. 

So for ſaying to J. N. You have procured J. S. to come thirty miles 
to commit perjury before my Lord of Wincheſter, and have given him 


ten 
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ten pounds for that purpeſe, although it be not averred that J. S. did Harris v. 
commit perjury ; or that the Biſhop of Winchefter was a perſon be- Dixon. 
fore whom it could be committed; for the words ſhall be taken 

in the worſt ſenſe, , | 

If theſe words be ſpoken to J. S. You have 2 my wood, an Cro. Jac. 
action lies; for the word wood, according to 
dum creſcit, lignum dum creſcere neſcit, means wood cut down. 

It has been holden, that an action lies for publiſhing theſe words, Ld. Raym. 

Jebn Baker flole my box wood and I will prove it ; and by Holt, Ch. J. 959; * 
© Wherever words tend to ſlander a man and to take away his re- 
« putation, I ſhall be for ſupporting actions for them, for the pre- 
« ſervation of the peace. I remember a ſtory told by Mr. Juſtice 
« Tqwiſden of a man who had brought an action for ſlanderous 
« words, who, being in court when the rule for arreſting judgment 
in the action was made abſolute, declared in court, that if he 
« had thought he ſhould not have recovered in his aCtion, he 
« would have cut the defendant's throat.” | 

Upon a motion in arreſt of judgment in an action for words it Sayer, 26g. 

appeared, that the words in one count were, T hou art a ſbeepſtealing — * 
rogue ; that the words in another count were, It ſounds every where Ces 
that thou art a ſheepfiealer ; and that there was a general verdict. 
Judgment was given for the plaintiff; and by the court.— Divers 
old caſes have been cited, in which it is laid down, that if words 
can be conſtrued by the court in ſuch ſenſe as not to be aQtion- 
able, they ought to be ſo conſtrued : but it is at this day ſettled ; 
that words are to be conſtrued by the court in that ſenſe wherein 
they are generally underſtood. 

It was heretofore holden that an action did not lie for publiſh- Hutt. 38. 
ing theſe words, I charge J. S. with felony for taking money out —_ % 
my pocket, and I will prove it: for that as the words do not expreſsly , mp =_ 
charge the taking to be felonious, it may be intended, that it was 2 Ventr. 
not a felonious taking. 9 

But in a modern caſe, this caſe is expreſsly denied to be law; ILA. Raym. 
and by Holt, Ch. J. Taking of money out of a perſon's pocket, muſt mean 953; Bak® 
a felonious taking, 

If theſe words be ſpoken to J. S. Thou didft violently upon the Cro. Car. 
highway take my purſe from me, and four ſhillings and two pence in 277. 
it; and didft threaten to cut me off in the migfh but I was forced to — 
run away to ſave my life, an action lies; for, although it be not 1 Roll. Abr. 
expreſsly ſaid, that J. S. did rob the ſpeaker, or that he took his 74 
purſe feloniouſly, the words, in the common acceptation thereof, 
amount to a charge of a robbery. 

An action lies for ſpeaking theſe words of a widow, I have had Cro. Jac. 
the uſe of her body ; for it ſhall not be intended, that the words . 
mean the uſe of her body as a phyſician, or that ſhe had done ſome . Cade. 
bodily labour for the ſpeaker ; but the words ſhall be conſtrued in L 
their uſual ſenſe, which is very ſlanderous. p 

If theſe words are publiſhed of a woman, She is a lewd and 1 Roll. Abr. 
common woman 4. her body, and has the pox, an action lies; it being 66. Pl. 16. 
parent, that the ſpeaker meant the French pox. ; 


e old rule, Arbor | we en. 
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(M) In what Caſes adjective Words are actionable. 


AN action does not in the general lie for the publication of ad. 
jective words. 
4 Rep. 19. If theſe words are publiſhed of J. S. He is a ſeditious knave, an 
Britridge's action does not lie; becauſe the words only import a charge of an 
inclination to be guilty of ſome ſeditious act, and ſuch inclination 
1s not puniſhable at the common law. 65 
Cro. Jac. If theſe words are publiſhed of J. S. He is a thieviſh rogue, an 
—_ 3 action does not lie; becauſe the words do not import a charge of 
Was. being a thief. f , 
But, if adjective words are publiſhed, which import a charge of 
having been guilty of a criminal act, an action does lie. : 
1 Roll. Abr. If theſe words are publiſhed, I accuſe J. S. of poiſoning his aunt 
49. pl G. an action lies; becauſe the words import a charge of having poi- 
ſoned his aunt. 
Sid. 373- If theſe words are ſpoken to F. S. Thou art a buggering rogue, 
— Y and I could hang thee, an action lies; becauſe the words import a 
urrel. . . 
charge of having committed the act of buggery. 
2 Rell. Abr. If theſe words are publiſhed of J. S. He was whipped about 
50. Churley Taunton Caſtle for Sealing ſheep, an action lies; becauſe the words 
v. Hill. . . , , 
not only import a charge of having ſtolen ſheep, but likewiſe that 
S. was convicted of that offence. 
Sayer, 265. If theſe words are ſpoken to 7. S. Thou art a fheepſlealing 
nm 0 . an action lies; becauſe the words import a charge of 
If adjective words are a diſgrace to a perſon in an office, or to a 
perſon of a profeſſion or trade, an action lies; although they do 
not import a charge of having done any act. 
4 Rep. 19. If theſe words are publithed of a perſon in an office, He is a 
Brendge's corrupt officer, an action lies; the words being a diſgrace to him 
, in his office, 
Styles, 42 5. If theſe words are publiſhed of a tradeſman, He is in a breaking 
Walkenden condition, an action lies; becauſe his credit, which is of the ut- 


„ Hencock. moſt conſequence to a tradeſman, may be thereby hurt. 


(N) In what Caſes Words which import only an 


Intent are actionable. 


6 Reps 16. 11 is ſaid to have been determined, upon great deliberation, that 
22 2; no action lies for words which only import the charge of 2 


purpoſe, or an intent to commit a crime; ſuch purpoſe or intent 

not being puniſhable. . | 

x Roll. abt. An action does not lie for publiſhing theſe words of J. S. He 

| 128 V- keepeth men to rob me, inaſmuch as theſe words only import a charge 
pf an intention to rob. N 

1 Roll. Abr. And, for the ſame reaſon, an action does not lie, for ſpeaking 

theſe words to J. N. You would have killed me. 
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I theſe words are publiſhed of a woman, She would have cut her 1 Roll. Abr. 


Iyſband's throat, and did attempt to do it, an action lies; for the at- f bag * 
tempt being a criminal act, the words are a great flander. 

An action lies for ſaying to A. B. You are à raſcal and a villain ; Ld. Raym. 
you have forgot fince you lived in the Black Bull-yard; there you could —— f 
procure broad money for gold, and clip it when you bad fo done, and then — 2a : 
the ſhears could go ; for, where the power to do an act is, by the Salk, 695. 
words, confined to a particular place, they imply that the act was 
done, the power being the ſame in all places. 

So, for publiſhing theſe words, J. N. lay in wait on Shooter's- 1 Roll. Abr. 
Hill 4 rob J. S., for the lying in wait was a criminal at. $0: Lok 


Upon a motion in arreſt of judgment, in an action for publiſh- Cro Elis. 
ing theſe words of J. N. He would have robbed the houſe of J. S. if 7\% _ 
J. D. would have conſented unto it ; he perſuaded J. D. unto it, and Smith. 8 
told him he would bring him <where he ſhould have money enough ; it 
was ſaid, theſe words do not import any act, for which the plain- 
tif could be called in queſtion. Judgment was given for the 
plaintiff; and by the court—The words are a great diſcredit and 


ſlander. 


(O) In what Caſes disjunctive or copulative Word 
are actionable. | 


F the words publiſhed of any perſon are in the disjunctive, and 

part thereof be not actionable, no action lies. 

If it be ſaid to J. S. Thou haſt — my mare, or didſi conſent to Cro. Elie. 
the flealing of her, no action lies; becauſe the latter words are not 2 —_ 
actionable. | | Wa 

It was holden, that an action did not lie for publiſhing theſe Cro. Jae. 
words, Sparham did fleal a mare, or elſe Godwin is forſwvorn, not- 2 = 
withſtanding there was an averment, that Godwin never ſwore any baths 
ſuch matter; and by the court—The words do not import a 
charge ſufficiently direct to make them actionable. 

If ſome words, which are not actionahle, be connected by a 
copulative with others which are ſo, an action lies. 

If theſe words be publiſhed of F. N. He did fleal, and cozened Win. 45. 
ſeven quarters of my barley, an action lies; notwithſtanding the ——_— 
words, he cozened ſeven quarters of my barley, would not alone have = Philpot. 
been actionable. a 


P) In what Caſes an Action does not lie, by reaſon 
of Repugnancy in the Words, 


A® the ground of an action for publiſhing words is the damage 
to the perſon of whom they were publiſhed, it follows, that, 
if there be in the words themſelves, or in what appears upon the 
record, ſuch repugnancy, that no damage can enſue to the perſon 
of whom they were publiſhed, the words are not actionable. 

© It 
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1 Roll. Abr. 


74. b. pl. 1. 
Anon. 


Paſch. 
11 Jace 


— 
v. White © 


and wife. 
Mich. 
28 Jac. 


4 Rep. 16. 
Snagg v. 
Gee. 


— eli 


v. Bell. 


Cro. Elis. 
S8. 823. 
53. 


It has been holden, that if a feme covert ſay to J. S. You ha 


Holen my goods, the words are not actionable; becauſe the words, 


inaſmuch as a feme covert, who has no goods, cannot be robbed 
of any, are in themſelves repugnant. 

But the contrary has been holden, in two other caſes; one of 
which was ſubſequent, the other antecedent to this caſe. 

In an action brought againſt huſband and wife, for the publica. 
tion of theſe words by the wife, My turkeys are flolen, and Charnel 


. hath flolen them, it was objected, in order to arreſt the judgment, 


that, inaſmuch as the wife could have no turkeys, it could not be 
true that the plaintiff had ſtolen her turkeys; and conſequently 
the words could not be any diſcredit to him. Judgment was given 
for the plaintiff; and by the court—The wife did charge the 
plaintiff with ſtealing turkeys; and if a perſon who had no horſe 
were to publiſh theſe words, J. S. hath flolen my horſe, the diſcredit 
would be as great to J. S. as if the publiſher had had a horſe; for 
every perſon who heareth the words, might not know, whether he 
had a horſe or no. 

In an action brought againſt huſband and wife, fort he publica- 
tion of theſe words by the wife, J. S. hath flolen my faggots, it 
was objected, in order to arreſt judgment, that the words are re- 
pugnant ; inaſmuch as a married woman cannot have any goods 
which can be ſtolen. Judgment was given for the plaintiff; and 
by the court—The words, which are to be underſtood accordi 
to common intendment, amount to a charge of ſtealing the huf- 
band's faggots; and wherever an action is brought, for words 
importing a charge of ſtealing goods, it is not material whoſe the 
goods were. ' 

If in an action for words which import a charge of killing, it 
appear from the declaration, that the perſon who is ſaid to have 
been killed is living, no action lies: inaſmuch as it is no ſlander 
to any perſon, to charge him with having killed a perſon who is 
not dead; becauſe there can be no danger from a proſecution in 
ſuch caſe. 

It has been holden, upon a writ of error in the Exchequer- 
chamber, that no action lies for ſpeaking theſe words to J. X., 
Thou haft killed the ſervant of J. S., unleſs it be averred that ſome 
ſervant of J. S. was killed. 

But in divers of the caſes, ſome of which are antecedent, others 
ſubſequent to this caſe, it is laid down, that words importing 2 
charge of having killed a perſon, are actionable; although it be 
not averred, that the perſon was killed ; unleſs it appear from the 
words themſelves, or from the record, that he is living. 


(Q) In what Caſes an Action lies for repeating 
ords which were publiſhed by another Perſon, 


II was heretofore the practice, in an action for repeating words, 
which had been publiſhed by another perſon, to aver, that the 


words were not publiſhed by that perſon, 1 


In an action brought by a woman 7 A. for ſaying that B. cr. Jac. 
had reported, that he had had the uſe of her body, it was averred that 762: Mor- 
B. had never made ſuch report. . 

In an action brought by Lewis againſt Walter for theſe words, Cro. Jac. 
Piers did ſay, that Lewis did ſay, that there was no prince in Eng- — 4 
and, it was averred, that Piers did never ſay, that Lewis did ſay, Walter. 
there is no prince in England. | 

But in a modern caſe, upon a motion in arreſt of judgment, Sayer, 266. 
theſe words, Thou art a ſbeepſtealing rogue, and farmer arker told Gardiner v. 
me ſo, were holden to be actionable; although it was not averred, — 
that farmer Parker did not tell the defendant ſo; and by Denn- 
ſn, Juſtice—Such averment is by no means neceſſary; it not 


being material, whether farmer Parker did or did not tell the de- 
ſendant ſo. 


(R) In what Caſes actionable Words are rendered 
not actionable; or Words not actionable are ren- 
dered actionable, by ſubſequent Words. 


A® the intention of publiſhing words is to be collected from the 
whole words, it muſt ſometimes happen, that the ſenſe of 
words, which would have been aCtionable if no others had been 
publiſhed at the ſame time, is ſo changed by ſubſequent words, as 
to be rendered not actionable. | 

When this is the caſe, the ſubſequent words are ſaid to be ex- 
planatory. 

If theſe words are publiſhed, Maſter Brittridge is a perjured old 4 Rep. 19. 
tnave ; and that is to be proved by a flake parting the land of J. S. Prituidge' 
ond J. D., no action lies; for, although the former words would 
have been aCtionable, their meaning is ſo explained by the ſubſe- 
quent words, as to make it evident, that a falſe ſwearing in a court 
of juſtice was not intended. 

If theſe words are ſpoken to J. S. Thou art a thief; for thou haſt 4 Rep. 19. 
falen my apples out of my orchard, no action lies; it appearing from Battridge e 
cer words, that the whole words only import a charge of a 
treſpaſs. 

If it be ſaid to F. N. Thou art a thief ; for thou tookeft my beaſts 1 Roll. Abe. 


* 


| by reaſon of an execution, and I will hang thee, no action lies; for, g ra: 


however the ſpeaker might be miſtaken as to the nature of the 
offence, it appears from the latter words, that the whole words 
only import a charge of a treſpaſs. 

if J. S. ſay to J. N. Thou art a thief; and haſt flolen my trees, Cro. Jae. 
no action lies; it appearing from the latter words, that the whole 574. Smith 
words only import a charge of a treſpaſs. * 

if J. S. ſay to J. N. Thou Baſt raviſhed a woman; and I will Cro. Jac. 
make thee fland in a white ſheet, no action lies; it appearing from 666. Ridges 
the latter words, that oy ſuch offence as is puniſhable in a ſpi- © _ 
ntual court was intended by the ſpeaker. 

It muſt on the other hand ſometimes happen, that the ſenſe of 
words which would not have been gctionable, if no others had 

8 been 
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been publiſhed at the ſame time, is ſo changed by ſubſequent 
words, as to be rendered actionable. 

When this is the caſe, the ſubſequent, words are faid to be ac. 
> cumulative. n 8 
1 Roll. Abr. No action lies for ſpeaking theſe words to J. S. You are « 

43- Allelley rogue : But, if the words had been, Yeu are a rogue of record, an 


* Maw.” action would have lain; inaſmuch as the whole words would then 


, have imported a charge of having been convicted of a crime. 
ro. Eliz. No action lies for ſpeaking theſe words to J. N. Thou art 4 
rebel: But, if the words had been, Thou art a rebel, and all that 
hot. keep thee company are rebels, and thou art not the queen's friend, an 
1 Roll, Abr. action would have lain; inaſmuch as it would have appeared from 


689. the whole words, what kind of rebel the ſpeaker intended. 


x Roll. Abr. No action lies for ſaying to A. B. Then art forſworn : But an 
action would have lain, if the words had been, Thou art forſworn, 
and I will ſet thee on the pillory; for it would then have appeared, 
that ſuch forſwearing was meant, as 4. B. may be ſer on the 
pillory for. 


5 
3 Lev. 116. If theſe words are ſpoken to J. S. Thou art a clipper, and thy 


—_ neck ſhall pay for it, an action lies; inaſmuch as it appears from 


the whole words, that a clipper of money was intended. 


+ Cro. Jac. It was, in two caſes, holden, that for ſpeaking theſe words to 


114. Mi- J. N. Thon art a thief, for thou haft ſtalen a tree, no action did lie; 


nors v. Lee- 


ford. Hil. becauſe the latter words were explanatory, and only ſhewed the 


Jac. Cro. reaſon of calling thief ; but that, if the words had been, Thou art 
* 231. a thief, and haſt ſtolen a tree, an action would have lain; inaſmuch 
3 - as the word and would have made two diſtinct ſentences of the 


Trin. 7. Jac. words, in which caſe the latter words would have been accumu- 
lative. 

Hob. 331. But in a ſubſequent caſe, wherein theſe words were ſpoken to 

8 J. N. Thou art a thief, and hal Helen twenty load of*my an s 

Trin. was holden, that no action did lie; and by the court—Tie 

17 Jac. 1. Words, and thou haſt ſtelen, and the words, for thou haſt ſlolen, ac- 
cording to the common acceptation of the words, mean the fame 

| thing. 

Ld. Ram. The doQtrine laid down in the caſe of Clerk v. Gilbert has been 


960. Baker ſince adhered to. 
v. Pierce. 


(S) Of the Pleadings in an AQtion for Words. 


I. In the general, 


Cro. Jac. ] F two perſons have publiſhed words, for which an action lies, 


647. Cham- I an action cannot be maintained againſt them jointly ; the pub- 
beriain v. 


White and lication of one not being the publication of the other. 
another, Palm. 313. [2 Burr. 984. ] 


Dyer, 19. If words, for which an action lies, have been publiſhed of two 
W 95 perſons, they cannot join in an action againſt the publiſher; the 


512. damage to one not being a damage to the other. 


It 


n lies, 
> pub- 
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tt is by the 21 Jae. I. c. 16. enacted, c That all actions upon 
# the caſe for words ſhall be brought within two years after the 


, 


« words ſpoken, and not after.” | 
It has been holden, that this ſtatute does not extend to an ac- 1 8d. 95. 

tion for words, which become actionable by reaſon of the ſpecial Co. Car. 

damage received from them. a 


In the declaration in an action upon the caſe, it was alleged, Cro. El. 
that the defendant ſpoke of the plaintiff divers falſe and ſcandalous _ Gar- 


words, of which the tenor follows: Thou art an arrant whore, and Clark. 
an old worm-eaten jade, and one of thy fides hath been eaten out with the 


px. It was holden, upon a motion in arreſt of judgment, that 


the declaration is bad, becauſe it is not alleged expreſsly, that the 

deſendant ſpoke theſe words; and by the court—Some words, 

which would, perhaps, have rendered the reſt not actionable, may 

have been omitted. It is ſufficient to plead a deed or record by 

way of recital, becauſe the recital may com with the deed . 
or record: but, if there be a miſtake in the recital of words 

ſpoken, no recourſe can be had to any thing, by which the miſtake 

may be corrected. 

In the declaration in an action upon the caſe it was alleged, 3 Lev. 338. 
that the defendant ſpoke certain words, which were actionable; Sunne 
and then the declaration went on, cumgue etiam poftea the defend» , Lev. 193. 
ant ſpoke other words, which were likewiſe actionable. A verdict | 
being found for the plaintiff, and entire damages being given, it 
was objected, in order to arreſt the judgment, that the latter words 
are not alleged poſitively, but by way of recital z and divers caſes 
were cited, where judgment had been arreſted in actions of treſ- 
pals; becauſe it was only alleged, cum the defendant committed 
the treſpaſs. Judgmetit was given for the plaintiff; and by the 
court—This being an action upon the caſe, and the former words 
being laid poſitively, the latter ſhall be intended to be poſitive, 

The words cumgue etiam are, in divers dictionaries, ſaid to mean 
the ſame as porro, and in that ſenſe they are uſed by ſome of the 
beſt Latin authors. 
Upon a motion in arreſt of judgment in an action upon the 7 Keb. 273. 


. 0 . > 4 ] ws 
cle, it was inſiſted, that it was only alleged in the declaration, — i 


— 


it is only alleged, that the words were ſpoken fa//zly ; whereas it Owen, 51. 
ought to have been alleged, that they were ſpoken falſely and mali- 
wy ; but by the court —This is no error, for ſuch words imply 
malice, | 

It is ſufficient to allege in the declaration in an action for Cro. Elie. 
words, that the defendant ſpoke the words palam & publice ; for 561. Taylot 
the words palam && publice imply that the ſpeaking was in preſentia * 


et auditu aliorum. 


You, VI, - R If 
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If the plaintiff in an action upon the caſe declare for the ſpeak 
ing of two ſets of words, and only the firſt ſet are alleged to have 


been ſpoken in preſentia & auditu quamplurimerum, the preſentia & 


auditu quamplurimorum, which is alleged as to the firſt ſet, ſhall go 
to the ſecond. 

[In an action for ſeveral ſets of words, the firſt ſet were theſe: 
That rogue J. T. (meaning the plaintiff) that ſet the bore on fire 
(meaning the ſummer-houte that was burnt, in the occupation of 
one Mr. Cotton); and if any body will give me charge of him, I will 
carry him 10 New Priſon. The fiſth ſet were theſe : J. T. (mean- 
ing the plaintiff) „et the houſe an fire (meaning the ſame houſe), 
It was moved in arreſt of judgment, that the latter ſet of words 
were not actionable, for that every count in a declaration is a ſub. 
ſtantive count, and the innuendo (meaning the ſame houſe) ſhall not 
relate to the ſurnmer-houſe mentioned in the firſt ſet of words, 
But by the court — Although the latter ſet of words be not of 
themſelves aCtionable, yet they ſhall have relation to the former 
ſet; and we muſt take them to have been ſpoken maliciouſly, as the 
jury have found for the plaintiff.) 

If it be alleged in the declaration in an action upon the caſe, 
that the words were ſpoken in preſentia diverſorum, it is well 
enough; although it be not alleged, that the ſpeaking was in audit 
diverforum ; for, as the words are alleged to have been ſpoken in 
prefentia diverſorum, it ſhall be intended, that they were ſpoken in 
auditu diverſorum. 

[If it be laid, that the defendant in clauſo ecelgſiæ Lichfield ſpoke 
the words, it has been holden, that the place not being laid as a 
venue, but as a deſcription of the offence, it is a circumſtance that 
muſt be proved. But, if the words are laid to be ſpoken before 
A. and others, it is ſufficient to prove them to be ſpoken before 
others only.) 

It is uſual to allege in the declaration in an action for words, 
that the plaintiff is of good ſame : but this is not traverfable. 

In the declaration in an action for words it was alleged, that 
the plaintiff was of good fame. The defendant pleaded, that, at 
the time of publiſhing the words, the plaintiff was not of good 
fame. The plea was holden to be bad; inaſmuch as, it only 
anſwers to a matter of inducement, which did not require any 
anſwer. : 

As the ſenſe of words is to be collected from the conſideration 
of the whole words, and of all the circumſtances which attended 
the publication of them, if any of the words, or any circumſtance 
which attended the publication of them, be omitted in the de- 
claration of the plaintiff, the defendant may in his plea ſet out 
ſuch of theſe as are material for him. | 

In an action for calling the plaintiff perjured man, the deſcendant 
pleaded in his juſtification, that the plaintiff was perjured in 3 
certain cauſe, and judgment was for him. Another action being 
brought by the plaintiff for the ſame words, the defendant pleaded 
this judgment in bar, and it was holden to be a good plea, 
. 33 * Alter 
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; Aſter judgment for the de ſendant in an action for theſe words, 
He is a raſcally alder man, a factious alderman, and a lampooner, a 
ſecond action was brought for the ſame words, with an averment, 
that the word /ampooner means /ibeller, The defendant pleaded in 
bar, that a former action was brought for the ſame words, except 
that the word lampoaner is, in the declaration in the preſent ac- 
tion, averred to meat /ibe/ſler, Upon a demurrer to this plea, it 
was inſiſted, that, by the explanation of the word /ampoorer, the 
preſent action is become a different action: but by the court— 
As the plaintiff has been once barred in an action for the ſame 
words, he ſhall never entitle himſelf to another action by an ex- 
planation of one of the words. 9 8 

If the words alleged in the declaration are not actionable, no 
additional words in the replication can make them ſo; for the de- 
fendant cannot rejoin to any words in the replication, which are 
not contained in the declaration. 

[It was formerly holden, that the plaintiff muſt prove the words 
preciſely as laid; but that ſtrictneſs is now laid aſide, and it is ſuf- 
ficient for the plaintiff to prove the ſubſtance of them. However, 
if the words be laid in the third perſon, e. g. He deſerves to be hanged 
for a note he forged en A., proof of words ſpoken in the ſecond per- 
ſon, e. g. You deſerve, &c. will not ſupport the declaration : for 
there is a great difference between words ſpoken in a paſſion to a 
man's face, and words ſpoken deliberately behind his back. ] 

It is very dangerous for the defendant in an action for words 
to demur to the declaration; for he may, after taking the chance 
of trying the fact, avail himſelf of any matter in arreſt of judg- 
ment, which would haye been good upon a demurrer. 


2. In what Cafes an Averment is neceſſary. 


It was heretofore doubted, whether an action did lie, for pub- 
lſhing words which import a charge of murder; unleſs there was 
an averment, that the perſon ſaid to be murdered is dead. | 

But it has been long ſettled, that an action does lie, for pub- 
liſning words which import a charge of murder; although it be 
not averred, that the perſon ſaid to be mutdered is dead ; for that 
_ ſhall be intended; unleſs it appear in the pleadings, that he 
IS alive. | 

In an action upon the caſe the plaintiff declared, that the de- 
ſendant, being his natural brother, publiſhed theſe words of him 
My brother is perjured. Upon a motion in arreſt of judgment, 
Lelverton, J. was of opinion, that the action did not lie; and b 
him Words, in order to render them actionable, ought to be ſo 
certain, as to the deſcription of the perſon to whom they relate, 
that every perſon who hears them may know to whom they do re- 
late. The defendant may have ſeveral brothers; and it would be 
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very unreaſonable, that every one of them ſhould be able to main- 


tain an action, by averring that the words were publiſhed of him. 
Williams, J. was of opinion, that the action lay; and by him — 


As the plaintiff has averted, the words were publiſhed of — 
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and the jury have ſound the defendant guilty, the court is aſcer- 
tained, that the words were publiſhed of the plaintiff, Tanfield, J. 
was likewiſe of opinion that the action lay; and by him If the 
words had been, One of my brothers is perjured, an action would not 
have lain, inaſmuch as it would then have appeared to the court, 
that the defendant had more than one brother, and the want of 
certainty, to which of the brothers the words did relate, could not 
have been cured by the averment and the verdict: but, as it does 
not now appear to the court, that the defendant had any other 
brother than the plaintiff, and it is averred that the words were 
publiſhed of him, and the jury have found the defendant guilty, 
the plaintiff ought to have judgment. This cauſe being after. 
wards moved in full court, it was reſolved by all the juſtices, that 
the action did lie; and judgment was given for the plaintiff, 


I theſe words are publiſhed, Captain Nelſon is a thief, an action 


lies for Robert Nelſan, if it be averred, that there was, at the time 
of publiſhing the words, a colloquium concerning him, and that 
they were publiſhed of him; it not being neceſſary to aver, that he 
was, at that time, a captain, or uſually called a captain. 

If it be ſaid by J. S. to J. N. Thy maſter Brown hath robbed me, 
any perſon of the name of Brown, it it be averred, that the words 
were ſpoken of him, may maintain an action, although it be not 
averred, that he was the maſter of J. N. of whom the words were 
ſpoken ; for it ſhall not be intended, that F. N. had more than one 
maſter of the name of Browns. 

In an action upon the caſe the plaintiff declared, that the de- 
fendant publiſhed theſe words of him, He is a thief. It was ob- 
jected, in order to arreſt the judgment, that the words cannot be 
applied to the plaintiff more than to any other perſon ; it not being 
averred, that, at the time of publiſhing them, there was a collo- 
quium concerning the plaintiff, Judgment was given for the plain- 
tiff; and by the court It is ſufficient to aver, that the word: 
were publiſhed of the plaintiſſ, and the jury, by finding a yerdict 
for the plaintiff have found that the words were publiſhed of him, 
which helps the caſe ; for otherwiſe, they would have not found 
the defendant guilty. 

If it be averred, that, in a colloquium between the plaintiff and 
defendant, the defendant ſaid, Thou art a thief, an action lies, 
although it be not averred, that the words were ſpoken of or to the 
plaintiff; for, as they were ſpoken in a colloquwm between the 
plaintiff and defendant, it mult be intended, that they were ſpoken 
to the plaintiff. 

In an action upon the caſe, the plaintiff declared, that the de- 
fendant publiſhed theſe words of him, being a juſtice of the peace, 
He for malice and ſpleen did many times wwreft the lat, and pervert 
Juſtice, to ſerve his con turn. It was objected, in order to arrell 
judgment, that it doth not with ſufficient certainty appear, that 
the words were publiſhed of the plaintiff; it not being averred, that 
at the time of publiſhing them there was a colloquium concerning 
him. Judgment was given for the plaintiff; and by the court 
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publiſhed of the plaintiff, The judgment was affirmed upon a writ 
of error. | 

If theſe words are publiſhed, in a colloquium concerning J. S. Cro. Jae. 
Mr. Deceiver has deceived the king, J. S. may maintain an action, 337: 
if it be averred, that, at the time of publiſhing the words, there was v. Cure. 
ſuch colloquium ; and that he was, at that time, one of the king's 1 Roll. Abr. 
receivers z although it be not averred, that, at the time of publiſh- 57: 
ing the words, there was a colloquium concerning his office of re- 
ceiver; for, as it is averred, that, at the time of publiſhing the 
words, he was one of the king's receivers, it ſhall be intended, that 
they were publiſhed concerning his office of receiver. | 

As the caſes are not reconcilable as to the point, whether an 
action lies for publiſhing diſgrace ful words of a tradeſman concern- 
ing his trade, unleſs it be averred, that, at the time of publiſhing 
the words, the plaintiff did exercife the trade, it will be proper to 
mention the principal caſes upon the point. 

In one caſe it was holden to be ſufficient for the plaintiff in ſuch Cro. Eliz: 
actions to aver, Quod fuit mercator, per magnum tempus. | 4 ab 

Lyſter, Paſch. 34 Elize 

In another caſe, wherein the plaintiff in ſuch action declared, Cro. Elis. 
5 per multos annos jam retroaftos fuit mercator, the court doubted, . 
whether, as it is not preciſely alleged, it ſhould be intended from iin. 
the words, Per multos annos jam retroactos fuit mercator, that the 42 Elis. 
plaintiff was a merchant at the time of publiſhing the words. 

In another caſe, wherein the plaintiff in ſuch action declared, Yelv. 159. 
that for five years preceding the firſt day of May he had exerciſed TT M 
the trade of a draper, judgment was given for the plaintiff. It Tin, 7 Jace 
waz objected upon a writ of error, that the declaration is not Cro. Jac- 
good; becauſe it is not preciſcly alleged, that, at the time of * © 
publiſhing the words, the plaintiff was a draper. The judgment 
was affirmed; and the court agreed, that the following diſtinction 
taken by Yelverton was well founded; namely, that 7. an action 
be brought by a perſon in an office, which he holds during the 
king's pleaſure, for words which are diſgraceful to him in his 
oſhce, it muſt be expreſsly alleged, that the plaintiff was in the 
ofhice at the time the words were publiſhed ; but that, if an action 
be brought by a perſon of a vrofeſfion or trade, for words which 
ae a diſgrace to him in his profeſſion or trade, it is ſufficient to 
aver, that he has for ſome years paſt exerciſed the profeſſion or 
trade ; for it ſhall not be intended, that he has diſcontinued his 
profeſſion or trade. 

In the laſt caſe, the caſe of Gardener v. Hopawoed, Trin. 38 Eliz. 
was cited, in which it was holden to be ſufficient, for a plaintiff in 
ſuch action to aver in his declaration, Quad per multos annes jam 
retraaftos artem merchandizandi exercuit. 

In another caſe, wherein the plaintiff in ſuch action declared, Cro. Car. 
ud per magnum tempus uſus fuit the art of a drover; the declara- 232. Colls; 


non was holden to be bad; becauſe it is not averted, that, at the 22 
ime of publiſhing the words, the plaintiff was a drover. f Cars 2 
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In another cafe, wherein the plaintiff in ſuch action de clared 
that he had been a merchant for the ſpace of twenty years, with« 
out adding the words, 4% paſt; the declaration was holden to be 
good; and by the court—It ſhall be intended, notwithſtanding 


there are opinions to the contrary, that the plaintiff continued ta 


£a'k. 694+ 


be a merchant. | 


It is in the general true, that an action does nat lie for publiſh 
2 ing diſgraceful words of a tradeſn.an concerning his trade, unleſs 
reg 114. it be averred, that, at the time of publiſhing the words, there was 
x Lev. 115- a colloquium concerning his trade, 
18. 62. Stra. 696. 1169. Ld. Raym. 1417. ; 
1 Lev. 115, But, if it appear from the words publiſhed of a tradeſman, that 
250. they were publiſhed concerning his trade; it is not neceſſary to 
. ayer, that, at the time of publiſhing them, there was a colloquium 
Stra. 696. concerning his trade. | 
Ld. Raym. 1417. | | 
2 Lev. 62. If theſe words are publiſhed of a tradeſman, Have a care of him, 
— do not deal <vith him, he is a cheat, he has cheated all the farmers at 
E., and now he is come to cheat at F., an action lies; although it 
be not averred, that, at the time of publiſhing them, there was 
® a colloquium concerning his trade; it rows, Se. from the 
words, that they were publiſhed concerning his trade. 
1 Roll, Abr. If three men have given evidence at a trial, and J. S. fay to 
$1. Brown's them, One of you three is perfured, no action lies; for there is in 
theſe words ſuch a total want of certainty that it cannot be cured 
by any averment. . | 
1 Roll. Abr. But, if in a converſation concerning ſix defendants to a bill in 
ps: 1 Chancery, it be ſaid by J. S. Theſe defendants are thoſe who helped 
9 to murder J. N., every defendant may maintain an action, if it be 
: averred, that, at the time of ſpeaking the words, there was ſuch 
colloquium, and that he was one of the defendants. 
Cro. Jac. No action lies for ſaying to J. N. You are as bad as your wife, 
I ge y ben ſpe tale my cuſhion ; unleſs it be averred, that the felony al- 
Michael, luded to was committed. | 
Com. 267 So, no action lies for ſaying to J. S. You are at great a rogue as 
Upton v. J, N. 20 ftole quilts, except it be averred, that J. N. did ſteal 
Pinfold quilts. : | a 
Cro. Jac. It has been holden, that no action lies for publiſhing theſe 
— 2 - words of J. S. He is as arrant a thief as any in England, unleſs it 
Browning, be averred, that there is a thief in England. 
Hutt, 73. | | 
Sid. 53. But this caſe does not ſeem to be law; for it is laid down in 
* another caſe, that if theſe words are ſpoken to J. N. As ſure at 
£4 Ged governs the world, or King James this kingdom, you arg a thief, an 
action lies; although it be not averred, that God governs the world, 
or King James this kingdom; becauſe a thing ſo apparent as either 
of theſe is need not be averred, 
x Lev. 65, If J. N. have publiſhed theſe words, J. S. /ays Jam a perjured 
Folie.” rogue, he is a perfured rogue as tuell as I, J. S. may maintain an 


action. 


4 
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ared ation, without averring, that the defendant is a perjured rogue; 

ath- for the words, as tuell as I, amount to a confeſſion of his being ſo, 

be If theſe words are publiſhed of F. N. He robbed the Hockley Comb. 245, 
ding zuteber, there is no neceſſity to aver, in the declaration in an ac- Smith v. 

d ta tion brought by J. N., that there was a Hockley butcher ; for the Wilkes, 
words themſelves imply that there was. | . 

liſh- [In an action for theſe words, Mr. Purdy gave 200 1. for his Purdy v, 
aleſs warrant to be purſer of the Magnanime, (a man of war,) judgment Stacy. 

=" was arreſted, becauſe the charge, as laid, was ſo ole, that it — 2 


did not of itſelf import a crime: there was nothing to ſhew 7 
whom the money was given; and as it was not averred, the court 
could not intend it.] | 


that It is not neceſſary to aver what the meaning of words publiſhed Hob. 126. 
y to in a foreign language is in Engl/b ; it being the duty of the judge, An. [Sed 
num before whom the cauſe is tried, to inform himſelf of this from I = 
thoſe who underſtand it. | 

It is not neceſſary to aſcertain the meaning of ſuch Eng//þ 1 Roll. Abr. 
him, words, as have a local fignification, by an averment; for it is to 86. pl.. 
rs at be preſumed, that the judge, before whom the cauſe is tried, 
h it does underſtand the meaning of ſuch Engliſh words; and, if he 
* do not, it may be learned from the witneſſes. ä 

e 


3. In what Caſes a Colloquium is neceſſary, 


A colloquium is a converſation, which was had at the time of 
publiſhing the words for which an action is brought. 

It is in the general true, that an action does not lie for words, 
en account of their being diſgraceful to a perſon in his office, pro- 
felon, or trade; unleſs it be averred, that, at the time of pub- 
liſhing the words, there was a colloquium concerning the office, 
profeſſion, or trade of the plaintiff. 

In an action upon the caſe the plaintiff declared, that he was a 2 Saund. 

aper, and that he gained his living by buying and ſelling cloths 3% ory 
and other goods; and that the defendant, intending to flander the 2 
plaintiff in his good name and credit, ſpoke theſe words to him, 
Iu are a cheating fellow, and keep a falſe book ; and I will prove it. 
|: was objected, in order to arreſt the judgment, that it is not 
werred, that, at the time of ſpeaking the words, there was a col- 
oquium concerning the plaintiff, or concerning his dealing by way 
of buying and ſelling; and, conſequently, that the words are not 
lilpraceful to him in his trade. Judgment was arreſted. 

In an action upon the caſe the plaintiff declared, that he was Salk. 694. 
trader; and that the defendant ſpoke theſe words to him, You Rm 398. 
are a cheat, and have been a cheat for divers years. Upon the firſt 
notion in an arreſt of judgment, Holt, Ch. J. was of opinion 
bat, as the words muſt be underſtood of the plaintiff's way of 
ring, it was not neceſſary to aver, that, at the time of publiſh- 
ung them, there was a colloquium concerning the trade of the 
pantiff; but he afterwards changed his opinion, and judgment 
vas arreſted, | 

R 4 It 


bee 1269. It was holden, than an action did not lie for ſpeaking theſe 


De words to the plaintiff, You cheated the lawyer of his linen, and fia , 
| bazud to your ter to make it up with him; you cheat every bas, 
you. cheated me of «Peet 5 you cheated Mr. Saunders, and I will |; 
him know it: becauſe it is not averred, that, at the time of pub- 
liſhing the words, there was a colloquium concerning the trade of 
the plaintiff. | du 
La. Nm. In an action upon the caſe the plaintiff declared, that the de. mi 
22 fendant ſpoke theſe words to him, You are a cheating ald rogue, and th 
Hole, © have cheated the fatherleſs and widew. Judgment was arreſted ; 
becauſe it is not averred, that at the time of publiſhing the words ta 
there was a colloquium concerning the trade of the plaintiff. 20 
But, if an action be brought for words, on account of their be. 
y ing difgraceful to a perſon in his office, profeſſion, or trade, and th 
it appear from the words themſelves, that they are diſgraceful to J. 
the plaintiff in his office, profeſſion, or trade, the action lies; al- li 
though it, be not averred, that, at the time of publiſhing the words, 7 
there was a colloquium concerning the office, profeſſion, or trade Jo 
| of the plaintiff, th 
1 Lev. 280, In an action upon the caſe the plaintiff declared, that the de. 
Dime v. fendant publiſhed theſe words of him, being a juſtice of the peace, th 
o.’ T i a forſiuorn juſtice, and not ſit to fit upon the bench. Upon a ba 
motion in arreſt of judgment it was faid, that it is not averred, c: 
that, at the time of publiſhing the words, there was a colloquium b 
concerning the othce of the plaintiff as a juſtice of the peace. p 
: Judgment was given for the plaintiff; and by the court=Such n 
averment is not neceſſary ; it appearing from the words themſelves, 
that they were publiſhed concerning his office, as a juſtice of the i 
ace. n 
x Roll. Abr. 5 An action lies for publiſhing theſe words of a doctor of phyſick, p 
$6 Cy He is mo ſcholer ; although it be not averred, that at the time of a 
Cie. Car. publiſhing the words, there was a colloquium concerning his pro- c 
370: S. C. 3 becauſe no man can be a good phyſician, unleſs he be a b 
ſcholar. 
| nLev.6z, If theſe words are publiſhed of a tradeſman, Have a care of hin, t 
— woke and do: nat deal" ꝛuith him; he is a cheat, and will cheat you; he hat E 
cheated: all the farmers at Epping, and now. he is come to cheat Hut- 1 
field, an action lies; although it be not averred, that, at the time t 
of publiſhing the words, there was a colloquium concerning the 
plainuft; it being apparent from the words themſelves, that they c 
were publiſhed. concerning his trade. ; 
Ld. Raym In an action upon the caſe the plaintiff declared, that he 1s 2 b 
— 5 brewer, and has always paid his debts to the full, without any t 


Smith, compounding; and that the defendant, intending to bring the 
plaintiF-into diſeredit, publiſhed the following words of him, H. 

it a forry pitiferl: fellow, and a;rogue ; he compounded” his debts at five 
ſhillings in nbe paund. Upon a demurrer it was argued, that, the 

words are not act ionable; becauſe it is not averred, that, at the 

time of publiſhing them, there was a colloquium concerning the 

trade of the plaintiff, Judgment was given for the plaintiff; D 
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Slander, 449 


þy the court As the publiſhing of ſuch words of a tradefman muſt 


geatly leſſen his credit, they muſt be very prejudicial to him. 


4+ What is the Uſe of an Iunuends. 


Nothing, which would otherwiſe remain uncertain can be re- 4 Rep. x7, 
duced to certainty by an innuende; for the word innuende, which 33 
means the ſame as the word afare/aid, can only refer to ſomething Vd: Coup. 
that is before certain. „ 684. 

No iſſue can be joined upon the truth of words, which are con- Cro. . 
tained under an innuendo ; becauſe ſuch words arg never an expreſs . port 
averment. | 

If it be averred in the declaration in an action upon the caſe, 4 R. 17. 
that the defendant publiſhed theſe words, One of the ſervants of 
J. S. inuendo J. N. a ſervant of J. S. is a thief, the action does not 
liez for, as it is not averred, that the words were publiſhed of 
7.N. or that there was, at the time of publiſhing them, a col- 

Joquium concerning him, it ſhall not be coleRted from the innuends, 
that he was the perſon intended by the publiſher. 

If it be averred in the declaration in an action upon the caſe, 4 Rep. 20. 
that the defendant publiſhed theſe words of F. N. He did burn my —_— 
barn, inuendo à barn with corn in it, the action does not lie; be- Abr. 82, © 
cauſe the words, He did burn my barn, are not actionable; it not pl. 2. 
being felony to burn a barn which has no corn in it, unleſs it be 
parcel of a manſion-houſe, and what is contained under the in- 
nuendo ſhall not make them ſo, | 

An action would, perhaps, at this day lie, for words which 
import a charge of having burned a barn, although the burning be 
not felony : but, be that as it may, this caſe applies ſtrongly to the 
point for which it is adduced ; namely, that, as the barn does not 
appear, without the help of the innuendo, to have been a barn with 
_ in it, it ſhall not be from thence collected, that it was ſuch 

rn. | 7 

If it be averred in the declaration in an action upon the caſe, 1 Roll. Abr. 
that the defendant publiſhed theſe words of J. S. He hath forſiworn 52+ Pl. 1. 
bimſelf, innuendo before the juftice of afſize, the action does not lie; 
inaſmuch as it does not appear, without the help of the innuendo, 
that the publiſher intended a forſwearing before the juſtice of aſſize. 

But, if it be averred in the declaration in an action upon the 1 Roll. Abr. 
caſe, that the defendant ſpoke theſe words to the plaintiff, Thou, 75, Tagen 
inuendo the plaintiff, art a thief, the action lies; becauſe it appears 5 
plainly, and without the help of the innuendo, that the plaintiff was 
the perſon intended by the ſpeaker. 

It has been holden, that an action lies for publiſhing theſe words Cro. Eliz. 
of the plaintiff He was perjured in his anſwer in the Star-chamber, __ 1 
innuendo, in a certain bill exhibited: there by the plaintiff; although Fill. 1 Roll. 
it be impoſſible, as ſuch bill was never exhibited upon oath, that Abr. 83. 
J. S. could be perjured in exhibiting it; and by the court — As 
the words are actionable, without the help of the innuendo, that is 
void, and ought not to be regarded. [For the office ener comp. 684. 

"Ha mnuenas 


innuendo is to explain matter ſufficiently expreſſed beſore; but the 
innuendo in this caſe is not an explanation of what was ſaid before, 
but an addition to it. | 
Oldham v. Ihe plaintiff declared, that on a colloquium concerning the death 
| 2 Bl. of one D. D. the defendant ſaid to the plaintiff, You are a bad 
. 939* man, and I am thoroughly convinced that you are guilt i 
O gy * guiliy (meanin 
of the murder of the ſaid D. D.). It was objected, that the "Pee 
of murder is overſtrained, there being no col/loguium laid of murder, 
but only of death. But by the court—The innuendo of murder is 
warranted, though the colloquium is laid to be of death. Death is 
the genus, and murder the ſpecies, When the converſation was 
of the death of D. and the defendant ſays the plaintiff is guilty of 
it, he -muſt mean ſuch a ſpecies of death as would infer guilt, 
Murder is ſuch a ſpecies. It is not therefore contradictory, but 
explanatory; not introductory of new matter, but aſcertaining the 
meaning of the old; and limiting the general word death to one 
particular ſpecies of it, murder. ; 
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| | £7 | 
5. What may be pleaded in Juſtification of Words. 


1 Rol. Abr. If an action be brought for calling the plaintiff hie, the de. 
_ . fendant may plead in his juſtification, that the plaintiff has been 
v. Williams. guilty of a certain theft. 13 

Bro. Action If the words, for the publication of which an action is brought, 
fg Cale, be, J. S. is a perjured man, the defendant may plead in his juſti- 

; hcation, that J. S. was perjured in a certain cauſe. 

Vide ſupra It is ſaid to have been agreed by the court in an action for a 
| —_ +55» Jibel, that where ſlanderous words are in writing, the truth of 
4658 the charge thereby imported can no more be juſtified in an action 
Roberts, upon the caſe, than in a criminal proſecution. But no other caſe 


- "4a is to be met with, wherein the doctrine of this caſe is adhered to. 
Hob. 81. In an action for publiſhing theſe words of the plaintiff, He ts a 


3 thief, the defendant pleaded, that the plaintiff had been guilty of 
gas ſtealing ſomething. The plaintiff replied, that after the felony 
and before the publication of the words, he had been pardoned by 
a general pardon. Upon a demurrer, this replication was holden 
to be good; inaſmuch as the guilt, as well as puniſhment, is 
taken away by the pardon. It was likewiſe holden, that it makes 
no difference in ſuch cafe, whether it was a general pardon, or 
a ſpecial pardon, of which the defendant might have been igno- 
rant; for that every perſon, who publiſhes landerous words, does 
it at his peril. 
Raym. 23 If the plaintiff reply to a plea of juſtification, a general pardon, 
+ gh it is incumbent upon him to ſhew, that he is not within any of 
FD the exceptions therein contained. 
Cro. Car. 52 · In an action for publiſhing theſe words of the plaintiff, He flole 
Powell v. Slate out of my chamber, the defendant pleaded, that he had loſt 
— plate out of his chamber; and that, ſuſpecting the plaintiff to 
have ſtolen it, he did publiſh the words. The plea wm upon a 
9 emurret 


Slander. 


demurrer holden to be bad; and by the court—Sufſpicion is not a 
ſufficient juſtification for the publication of ſlanderous words. 
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Common fame will juſtify the arr-{ting of a perſon upon ſuſ- 1 Noll. Ab 
picion of having committed a felony, and the-charging of him in 43: Buſy 
3 judicial way with having been guilty thereof: but common fame Hob. 82. 


is not a juſtification tor ſuch charge in an extrajudicial way. 


Cro. Elia. 
248. Hutt. 13. 


The preciſe words, and all of them, for the publication of which 4 Rep. 13, 


the action is brought, muſt be confeſſed and juſtified by the de- 


ſendant's plea, otherwiſe his juſtiſication is bad. 


14 


If an action be brought for publiſhing theſe words of the plain- Cro. Elis. 


tif, He is a traitor, it is not ſufficient for the defendant to plead 
that he only publiſhed theſe words, Such things traitors do. 


153. 


? Billingham 
v. Minors. 


1 Roll. Abr. 8 3. 


If the plaintiff in an action upon the caſe declare, that whereas 
ſhe was of good fame and reputation, the defendant publiſhed theſe 
words of her, She is a common whore, and the defendant plead, 
that at the time of publiſhing the words the plaintiff was not of 
good fame or reputation, the plea is bad; inaſmuch as it is no 
anſwer to the words, and only goes to what is alleged by way 
of inducement, which required no anſwer. 

If it be averred in the declaration in an action upon the caſe, 
that the defendant publiſhed certain words of the plaintiff, it is not 
a good juſtification for the defendant to plead, that he heard an- 
other publiſh the words, gue et eadem : for it can never be the ſame 
thing, to publiſh words and to hear them publiſhed, 

[But, if the perſon repeating the ſlander at the ſame time men- 
tion the name of the perſon from whom he heard it, that may be 
pleaded in juſtification to an action brought againſt the former. 


If it be averred, in the declaration in an action upon the caſe, 
that the defendant publiſhed theſe words of the plaintiff, He is a 


thief and hath jtolen 20 l. and the defendant plead, that the plain- * 


tiff did ſteal two pullets, this is not a good juſtification ; it being 
no anſwer to the words. ö 


In an action for ſpeaking theſe words to the plaintiff, Thou 


hoft played the thief, for thou haft ſtolen my cloth and half a yard of 


velve/, the defendant juſtified the ſpeaking of theſe words, T hou 
hoſt Holen part of the velvet delivered to you. The juſtification was 
holden to be bad; becauſe it only goes to part of the words. 

If the words, for publiſhing of which an action is brought, 


charge a tradeſman with having been a bankrupt upon the firſt ' 


day of April 17 Ja. and the defendant plead, that the plaintiff 
was a bankrupt upon the firſt day of April 15 Fa. and that there- 
fore he publiſhed the words, the plea is bad: becauſe it is not 


averred, that the plaintiff continued a bankrupt to the time of 


publiſhing the words ; for he might afterwards recover his credit 
in trade. 

If any other words were publiſhed at the time, the words, 
which are contained in the plaintiff's declaration were publiſhed, 
err if any circumſtance attend the publication of thoſe words, 

ET EE I Wn 1 8 which 


Styles, 118. 
Strachy's 
caſe, 


2 Roll. Rep, 
284. Scarlet 
v. Jennings. 


Davis v. 
Lewis. 
7Term Rep. 
17. 


Cro. Eliz. 
239. Johns 
v. Gittings. 


4 Rep. 13, 
I 4- 19. 
Cro. Car. 
510. 


— 


which would render them not actionable, the defendant may in 
his plea avail him thereof. | ; 
4 Rep. 13, In an action for ſpeaking theſe words to the plaintiff, You ar: 
. — murderer, the defendant pleaded, that, in a converſation with 
4 the plaintiff concerning poaching, the plaintiff confeſſed he had 
killed a great number n | hares; and that thereupon he ſaid to him, 
You are a murderer, inuendo a murderer of hares. 'The plea was 
holden to be good; and by the court — As this plea doth confeſs 
and juſtify the words, it would be unreaſonable, to confine the 
defendant to the general iſſue. | 
The publication of ſlanderous words, for which an action would 
i in the general lie, may in certain caſes be juſtified, although the 
; words are falſe. 
en. Elie: The publication of words, which import the charge of a crime, 
, 745, may notwithſtanding the falſity of them be juſtified, if they have 
Hutt. 113. been only publiſhed in a courſe of juſtice. 
1 Roll. Abr. 43. 4 Co. 14. b. 15-2, Arte, 499- 
Cro, Jac. A barriſter may juſtify the ſpeaking of ſlanderous words, in 
2 Koll. Abr. Pleading his client's cauſe, although the words are falſe; it being 
his duty to ſpeak for his client; and it being likewiſe in a courſe 
Styles, 462. of juſtice, | 
Hate, 498. 


Cro. E1'z. A witneſs may juſtify the fpeaking of ſlanderous words in giving 


230 Wos. his evidence which are falſe, this being in a courſe of juſtice. 


MS. Rep. A complaint having been made by the plaintiff againſt the de- 
- Y- fendant in the court of King's Bench, he exhibited an affidavit, 
Tan. wherein he charged the plaintiff with having ſworn falſely againſt 
32G.2.in him. An action being thereupon brought, the defendant pleaded 
3 in his juſtification, that the words ſuggeſted to be libellous, were 
tw” S. C.] contained in an aſſidavit made in his defence, againſt the complaint 
in this court, and in anſwer to an affidavit made by the plaintiff. 
The queſtion upon a demurrer to this plea was, whether it were 
a good plea? All the juſtices were clearly of opinion that it was; 
and by Lord Mansfield, Ch. J.—If the denying in one affidavit of 
what is ſworn in another ſhould be deemed a libel, actions for libels 
would be endleſs ; for an action might be brought in every caſe, 
wherein there are contradictory affidavits. Witneſſes mult be at 
liberty to contradict each other; nor is there any neceſſity for an 
action in ſuch caſe ; for if ſlanderous words, which are imma- 
terial, are contained in an affidavit, the court has power to do 
complete juſtice to the party injured, not only by ordering a ſatiſ- 
faction to be made, but likewite by ordering the ſlanderous words 
to be expunged. | 
Cro. Jac. If a preacher, without an intent to ſlander, recite a ſlanderous 
93: ate. ſtory in his ſermon, which is falſe, che doing of this may be 
- Roll. Abr. juſtified. | 


Stra 1200, Heretofore the truth of the charge imported by the words, for 


. Underwood the publication of which an action was brought, was allowed to be 
v. Parks, 


In ws given in evidence, in mitigation of damages, upon the plea ic a 
gul 1 * 


Slander. 
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ey: but at a meeting of all the Judges it was agreed, not to holden prior 
Jlow this to be done for the time to tome; becauſe, unleſs the '9 chi: caley 


hat where 


ruth of the charge imported by the words is pleaded in juſtifiea- — 10 


tion, the plaintiff cannot come prepared to ſhew the falſity thereof. 


of a particu 
lar and ſpe- 


vked criminal act not capital, the defendant may give the truth of it in evidence. Smithies v. Harriſon, 


per Holt, C. J. 
U 
der, Oxon, 1750, per Burnet, J. Bull. N. P. 10. ] 


(r) In what Kinds of ſlanderous Words Spiritual 
Courts have Juriſdiction, 


ALTHOUGH an action upon the caſe, for the publication of 
words, does not lie, unleſs the words are in themſelves action- 
able, or ſome ſpecial damage has been received from them, the 
party of whom they have been publiſhed is not in all other caſes 
without redreſs; for, if words amount to a ſpiritual defamation, 
a ſuit may be inſtituted in a ſpiritual court. | 

No words amount to a ſpiritual defamation z unleſs they import 
a charge of an offence, which is conuſable in a ſpiritual court. 


2 Lev. 49. 2 Roll. Abr. 296. Eid. 393. 


It follows, that if no ſuit can be inſtituted in a ſpiritual court, 
for the offence of which the words import a charge, none can be 
inſtituted for the words. 


A ſuit may be inſtituted in a ſpiritual court for publiſhing theſe 
words of J. S. He is an heretick ; hereſy being puniſhable in ſuch 
court, 

It has been holden, that a ſuit may be initituted in a ſpiritual 
court for publiſhing theſe words of a clergyman, He preacheth no- 
thing but lies and malice ; becauſe the queſtion, whether a clergy- 
man have diſcharged his duty properly, is fit to be tried in ſuch 
court, 

In a ſubſequent caſe, wherein a ſuit was inſtituted in a ſpiritual 
court for publiſhing theſe words of a clergyman, He is an 1mpudent 
ignorant bleckhead ; his ſpiritual advice is not fit to be followed ; be is 
nt fit to adminiſter the ſacrament, it was taid, in ſhewing cauſe 
zanlt a rule to ſhew cauſe why a wric of prohibition ſhould not 
be awarded, that theſe words reflected upon him in his profeſſion, 
and the authority of the preceding caſe was relied upon. A pro- 
ubition was awarded; and by Holt, Ch. ].-Although theſe words 
do reflect upon a clergyman in his profeſſion, they do not charge 
him with any thing which is puniſhable in a ſpiritual court. 

A ſuit may be inſtituted in a ſpiritual court for publiſhing theſe 
words of J. S. He is a pander ; for a pander may be puniſhed in 
a ſpiritual court. 

So it may for publiſhing theſe words of a woman, She is a bar. 

uſe a bawd is puniſhable in a ſpiritual court, 


e So, 


Salk. 548. 


1 Ld, Raym. 727. However, where the words charged impute a capital crime, if the 
laintiff gives evidence of other expreſſions to the ſame purpole in aggravation, the defendant may, in 
mitigation, give evidence that theſe laſt are true, for he had no opportunity to plead it. Colliſon v. Lo- 


Salk. 592. 
Coxiter v. 
Parſons. 


Stra, 946. 


4 Rep. 20. 
8 Mod, 115. 
11 Mod. 
140. 208. 


4 Rep. 17. 
Cro. Jacs 


787. 


3 Lev. 17. 
Crunden vs. 
Walden. 


11 Mod. 
140. 208. 
Clark v. 
Prince. 


Salk. 692. 


2 Roll. Abe. 
295. 

Lewis v. 
Whitley. 
Cro. Cas. 
229. Hol- 


lingſhead's caſe. Jb. 261. 


854 
1 Freem. 
ly 18. 


: Salk. 692. 
Smith v. 
Wood. Cro. 
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| © So, for publiſhing theſe words of J. N. He is an adulterer ; to 


adultery is puniſhable in a ſpiritual court. 


_ So, for publiſhing theſe words of J. S. He is a whoremaſeer, 
fornication being puniſhable in a ſpiritual court. 


Jac. 323. 3 Lev. 350. 


Cro. Car. 
111. Eaton 
v. Ayloff, 
Paſch. 4 Car. 
Sid. 433. 


Sid. 404. 
Mellett v. 
Herbert, 
Hil. 

20 Car. 2. 
1 Ventr. 7. 


2 Lev. 63. 
Betniff v. 
Popple, 
Trin. 

24 Car. 2. 

1 Ventr. 220. 


Salk. 696. 
Graves v. 
Blanchett. 
3 Lev. 193» 
Salk. 693+ 


Carth. 498, 
Pliſſe v. 
Smith. 
Stra. 471. 
545. 555 
2 Lev. 66. 


Toſer v. 
Davis. 


Salk. 692, 
Smith v. 
Wood, 


Roll. Abr. 
298. Motam 
v. Motam. 
10 Mod. 64. 


3 Lev. 119. 


Vincent v. 
Alpy. 


11 Mod. 
olking v. 
Lee. 


It has been holden, that it is not a ſpiritual defamatiorl to pub. 
liſh theſe words of a woman, She is a dere; for that, unleſs ſhe 
be at the ſame time charged with ſome att of incontinency, the 
words are to be conſidered as words of heat. 

But in the caſe of Mellet v. Herbert, which is ſaid to have been 
determined upon conſidering all the caſes, it is laid down, that 3 
ſuit -may be inſtituted in a ſpiritual court, for calling a woman 
whore. 


A few years after it was again holden, and upon great conf. 
deration, after two arguments at the bar, that the publication of 
theſe words of a woman, She is a whort, is a ſpiritual defamation ; 
for that ſuch words, which render a woman liable to ſuffer pub- 
lick penance, ought not to be conſidered as words of heat. 

The doctrine of the two laſt caſes having been frequently re- 
cogniſed, it is now ſettled, that a ſuit may be inſtituted in a ſpi- 
ritual court, for calling a woman whore, 


A ſuit may be inſtituted in a ſpiritual court for any words which 
are tantamount to the calling of a woman whore, as well as for cal. 
ing her whore. 


If theſe words are publiſhed of a married man, He is a cuckold, 
he cannot maintain a ſuit in a ſpiritual court, unleſs his wife join 
in it; becauſe ſhe only is defamed by the words. | 
But, if theſe words have been publiſhed of a married man, H- 
is a wittal, he may inſtitute a ſuit in a ſpiritual court, without his 
wite joining in it; inaſmuch as the words imply his having con- 
* or at leaſt his having been privy, to the adultery of bis 
wife. | 

A wife may inſtitute a ſuit in a ſpiritual court, without her huſ- 
band joining in it, for words which import the charge of her har- 
ing been guilty of adultery ; becauſe ſhe is liable ro do penance 
for this offence. 

It has been holden, that A. ſay to B. the ſon of C. You are a ſin 
of a whore, the ſon or mother may either of them inſtitute a ſui 
in a ſpiritual court. a 

But in another caſe it was holden, that only the mother can in- 
ſtitute a ſuit in a ſpiritual court for words publiſhed of her ſon, 
which are tantamount. to calling him ba/fard ; becauſe ſuch words 
are not defamatory to the ſon. 


I, 


=> 


(U) In what Caſes a Prohibition lies to a Suit in a 
| Spiritual Court for Words. 151 


1. Where actionable Words are coupled with Words which are 
a ſpiritual Defamation. . 


U words, for which an action would lie, are coupled with words, 4 Rep. 20. 
which are a ſpiritual defamation, and a ſuit is inſtituted in a —— To 
ſpiritual court for the whole words, a prohibition lies. It would F. N. . <q 
be vexatious to proceed both in a ſpiritual and in a temporal court; Comb. 391. 
and the injured perſon, if he means to have ſatisfaction for the Carth. 213. 
damage ſuſtained, muſt proceed by an action in a temporal court, 
the proceedings in a ſpiritual court being only pro ſalute anime. : 
If a ſuit be inſtituted in a ſpiritual court for publiſhing theſe 12Mod.248. 
words of a woman, She is a pockey whore, a prohibition lies; for — v. 
az theſe words import a charge of her having the great pox, as well 
2s being a whore, an action would lie. oy. 
A prohibition lies to a ſuit in a ſpiritual court for publiſhing sid. 404. 
theſe words of a woman, She is a whore and a thief; becauſe an Mellet: v. 


ation would lie for the word thief, gy 


| G 295. Ld, Raym. dog. 
50, for publiſhing theſe words of a woman, She is a whore and Salk. 552. 
keeps a bawwdy-houſe, becauſe an action would lie for the latter o.. 
words. . _— 
Although only words which are a ſpiritual defamation are con- 2 Roll. Abr. 
tained in the libel exhibited in a ſpiritual court, if it be ſuggeſted 295: Butler 
to a temporal court, having power to award a prohibition, that ©: 
other words for which an aCtion would lie, were coupled with thoſe 
contained in the libel, a prohibition lies, 


2. Where a Temporal Damage has been received from Words, 
which are a ſpiritual Defamation. | 


f it be ſuggeſted to a temporal court, having power to award 


- 2 prohibition, that a temporal damage has been received from 


words which are a ſpiritual defamation, a prohibition lies. 

A ſervant to the abbot of St. Albans had, by the direction of 4 Rep. 20. 
his maſter, prevailed upon a married woman to come to his maſ- — 
ter's chamber. As ſoon as the abbot was alone with her, he be- __ 
gan to find fault with the meanneſs of her dreſs. The woman 
anſwered, that her dreſs was as good as her huſband could afford 
to buy for her. Upon this he told her, well knowing what women 
{ct their hearts upon, that if ſhe would ſubmit to his will, ſhe 
ſhould go as well dreſſed as any woman in the pariſh. As ſhe 
would not comply with the propoſal, he after aſſaulting her and 
making an attempt to lie with her by force, which did not ſuc- 
cced, locked her up in his chamber, hoping at another time to ac- 
compliſh his deſign, The huſband being informed of all which 
lad paſſed, ſpoke publickly of the abbot's behaviour to his _— 

| , an 


Bid. 214. 

Boys v. 
Boys. 

Rep · 17. 

Lev. 134 


- 2 Roll. Abr. 
36. Haſſell 
v. Cooper. 
Comb. 13s. 


Lutw. 1039. 
Houblon v. 
Miller. Cro. 


Car. 33 

Sid. 228. 
Stra. 555. 
Cooke v. 


Wingfield. 
& Mod. 115 


Stra. 471. 
Vicars v. 
Worth. 
P. 545. 


4 Rep. 17. 


1 Roll. Abr. 
4 Davis 
v. Gardiner. 
4 Rep. 16. 
Cro. Jac. 
162. 


1Roll. Abr. 
HEX 

. 

V. Croſs. 


Cro. Jac. 


32 3 422» 
Latch, 118. 


4 Rep. 21. 
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ind threatened to bring an action for the falſe impriſonment, Hers, 
upon the abbot, intending to add oppteſſion to injury, inſtituted 
2 ſoit againft the huſband, in a ſpiritual court, for ſaying he had 
ſolicited his wife's chaſtity. The whole matter being diſcloſed to 
a temporal court, having power to award a prohibition, a prohiz 
bition was awarded; the court being of opinion, that as the ſpi- 
ritual defamation was coupled with the aſſault upon and impriſon- 
ment of the wife, for which an action would lie, it was not pro- 
per that the ſuit in the ſpiritual court ſhould proceed. 

& prohibition lies to a ſuit in a ſpiritual court, for publiſhing 
theſe words of a woman, who has a right to enjoy an eſtate ſhe is 
in the poſſeſſion of ſo long as ſhe lives chaſte, She in a whore ; for, 
as the may, by reaſon thereof, be brought into danger of loſing 
the eſtate, an action would lie. 

If a ſuit be inſtituted in a ſpiritual court for publiſhing theſe 
words of a woman, who lives in London, She is à whore, a pro- 
hibition lies; becauſe, as, by a cuſtom of that city, a whore is liable 
to be carted, an action would lie. | 

It was formerly holden, that a prohibition did not lie to a ſuit 
in a ſpiritual court for publiſhing words of a woman, who lives in 
London, which import a charge of incontinence; for that only the 
word whore is within the cuſtom, 

But it has been ſince holden, that the word frumpet is within 
the cuſtom, and confequently that a prohibirion lies to a ſuit in a 
ſpiritual court, for publiſhing theſe words of a woman, who lives 
in London, She is a ſtrumpet. | 

A. prohibition lies to a ſuit in a ſpiritual eburt for calling the 
huſband of a woman, who lives in London, Cucbold; for, as call- 
ing him cuckold is tantamount to calling her <ohore, the word is 
within the cuſtom, ; 

If a ſuit be inſtituted in a ſpiritual court for publiſhing thefe 
words of a clergyman, He is an heretich, if by reaſon thereof he 
loſt a beneſice, to which he was about to be preſented, a prohibi- 
tion lies, becauſe an action would lie; the loſs of the beneſice being 
a temporal damage. | 

A prohibition lies to a ſuit ir a ſpiritual court for publiſhing 
theſe words of a woman, She had a baſtard by J. S. if by reaſon 
thereof the loſt a marriage with J. N. becauſe an action would lie 
for the lois of the marriage. 


So, to a ſuit in a ſpiritual court, for publiſhing thefe words of 
J. S. He is a whoremaſter, if by reaſon thereof he loſt a marriage 
with 4. D.; for the loſs of a marriage is as great a damage to a man 


as to a woman, 


Cro, Car, 269. 


If a ſuit have been carried on in a ſpiritual court ſor a ſpiritual 
defamation, and the defendant, after agreeing to commute the 
penance to which he has been ſentenced, by paying a ſum of money 
to the party defamed, refuſe to pay the money, a prohibition does 
not lie to a ſuit in that court, for compelling him to pay it. 
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| Where the Words, which are a ſpiritual Defamation, import 
a Charge of an Offence not conuſable in a Spiritual Court, 


As only words, which import the charge of an offence which is 
conuſable in a ſpiritual court, are a ſpiritual defamation, a prohi- 
bition lies to a ſuit in a ſpiritual court for words which do not im- 
port ſuch charge. The prohibition is in this caſe founded upon 
that general power, which the king's ſuperior temporal courts have, 
to prohibit all other courts, ſpiritual as well as temporal, from pro- 
ceeding in a cauſe, which is not within their juriſdiction. 

If a ſuit be inſtituted in a ſpiritual court for publiſhing theſe 2 Lev. 49. 
words of a clergyman, He is a fool, an aſs, or a gooſe, a prohibition Newman v. 
lies; the words being words of heat. | Ringerdy, 

So, if a ſuit be inſtituted, for publiſhing theſe words of a cler- Salk. 692. 
gyman, He is a dunce and a blockhead ; I wonder the biſhop would Coxiter v. 
erdain ſuch a fellow ; he deſerves to have his gown pulled over his ears ; 3 
prohibition lies; for a clergyman is no more puniſhable in ſuch 140. 208. 
court, becauſe he is a dunce and a blockhead, than another man. 

It being ſaid, in this caſe, that a clergyman may be deprived of 
his benefice for want of learning, Rolle, Ch. J. anſwered, if that 
ſhould be the caſe, he mutt bring an action at law, deprivation of 
2 benefice being a temporal damage. ö 

So, if a ſuit be inſtituted, for ſpeaking theſe words to a cler- Stra. 946. 
gyman, You are an old rogue and a raſcal, and a contemptible fellow, Muſgrave 
and hated and deſpiſed by every body, a prohibition lies; the words OM 
not being a ſpiritual defamation, 

A prohibition lies to a ſuit in a ſpiritual court for publiſhing Salk. 548. 
theſe words of J. S. He is a knave ; becauſe the being a knave does Eins“ 


: . 8 . caſe. 
not make a perſon liable to any ecclefiaſtical cenſure. 2 Roll. Abr. 


206. Sid. 293. 


Theſe words, He is as great a rogue as ever was hanged, and de- 11 Mod. 
ſerves hanging more than Doctor Pims, were holden to be no ſpiritual iin 
defamation 3 and a prohibition was granted to a ſuit in a ſpiritual . 
court for publiſhing them. 

A prohibition lies to a ſuit in a ſpiritual court for calling a man 2 Roll. Abr. 
irunkard ; drunkenneſs not being puniſhable in a ſpiritual court, 296, Haynes 

v. Poynters 

If a ſuit be inſtituted in a ſpiritual court, for calling a woman + Roll. Abr. 

qzean, a prohibition lies; inaſmuch as the meaning of the word 296: 


: 2 lackſhaw 
quean is not well aſcertained, and it is moreover a word of heat. N —— 


Vox. VL, 


* 
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Smuggliing. 


. 


MUGGLING conſiſts in the bringing on ſhore, or in the car. 
. ing from the ſhore, of goods, wares, or  merchandize, for 
which the duty has not been paid, or of goods of which the im- 
portation or exportation 1s prohibited. 
This offence is productive of various miſchiefs to ſociety. The 
publick revenue is thereby leſſened; the fair trader is injured ; and 
the nation impoveriſhed : rival, and perhaps hoſtile, ſtates are 
thereby enriched ; and the perſons guilty thereof, being hardened 
by a courſe of diſobedience to, and defiance of, law, — at 
laſt ſo abandoned and daring, as not to heſitate at being guilty of 
the greateſt offences. 
* It muſt be the wiſh, and ought to be the endeavour, of every 
lover of his country, that many of the preſent high duties ſhould 
be lowered. This would be very advantageous to trade; and it 
would, by removing in part the temptation, put ſome ſtop to the 
. pernicious practice of ſmuggling, which all the ſevere laws made 
againſt it have not been found to do. In the mean time, it is 
not only their duty, but it highly concerns all perſons of property, 
and every friend to peace and order, to co-operate in diſcoun- 
tenancing this offence, and in carrying the laws made againſt it 
into execution. 


Under this title, it will be proper to give ſome account, 


(A) Of Cuſtoms in the general. 
(B) Of the Origin of Cuſtoms. 
(C) Of the ancient State of certain Cuſtoms. 


1. Of the Duties upon Wool, Wool-fells, and Leather. 
2. Of the Duty of Tonnage. 
3. Of the Duty of Poundage. 


(D) Of the preſent State of the Cuſtoms, 


1. Of the Duty of Tonnage. 
2. Of the Duty of Poundage. 
3. Of the Duties to which Aliens are liable. 


E) Of prohibited Goods, 
(F) Of 


F) Of the pecuniary 


Smuggling. 
Penalties and Forfeitures in- 


curred by Perſons guilty of Smuggling, or of ſuch 
Practices as have a direct Tendency thereto. 


1. In Ships at Sea or hovering upon the Coaſt. 

2. In the Shipping or Unſhipping of Goods at any Port, 
Member, or Wharf, not lawfully appointed for ſuch Pur- 
poſes. ; 


"ut 3. In Ships in Port inward bound, 
„ for 4. In Ships in Port outward bound. 
9 5. In coaſting Veſſels. 
6. In the Caſe of Certificate and prohibited Goods. 
* 7. In divers other Caſes. 
er (G) Of the corporal Puniſhments to which Perſons 
ne at who have been guilty of Smuggling, or of ſuch 
lty of Practices as have a direct Tendency thereto, are 
liable. 
every 
hould 1. Impriſonment. 
and it 2. Whipping. 
to the 3. Tranſportation. 
made 4. Death. 
it is | 
perth, (A) Of Cuſtoms in the general. 
inſt it 


A® a part, and the moſt conſiderable part of the offence of ſmug= 
gling conſiſts in the bringing on ſhore, or in the carrying from 
the ſhore, of goods, wares, or merchandize, without paying the 
cuſtoms or duties, which ought to be paid upon the importation 
or exportation of ſuch goods, wares, or merchandize, it cannot be 
improper, to give ſome account of the cuſtoms in general. 

Under the word cuſtoms, is compriſed every duty, which is to 
be paid upon the importation or exportation of. goods, wares, or 
merchandize. 

Duties upon the importation or exportation of goods, wares, or 
merchandize, were perhaps at firſt impoſed, for enabling the crown 
to make and maintain commodious ports and harbours, and to keep 
up a fleet for the protection of the ſhips of merchants againſt ene- 
mies and pirates. As theſe ſervices were of a permanent nature, 
it was reaſonable that the duties appropriated for defraying the 
expence thereof ſhould be ſo likewiſe ; and it appears from the 
practice of early times, that this was the caſe. 
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The firſt (a) grant of a cuſtom now extant was made to the (e) Rot. pat. 
king and his heirs; and in the (5) great charter, which was ante- m. 2 * 
cedent to this grant, mention is made of ancient cuſtoms, as being Was. Vie. 
due and having been conſtantiy paid. It may likewiſe be fairly 2E. 1. m 24 
inferred, from the fact of their having been paid for a number of 671 — 
0 Of years, without any new demand of the crown or grant from the Ch. c. 30. 


8 2 people, 
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SrH. ge people, that the impoſition of ancient duties was for a continuance. 
ſt. Os rom the length of time ſome ancient duties had been paid, in 
| . ne which they differed from ſuch aids as were only paid during the 
denominated continuance of a particular emergency, they did perhaps obtain the 


in the bar- name of cuſtomary payments, or cufloms (a) 4 by which name, all | 


Latin : ; im 
e an- duties afterwards impoſed upon goods imported or exported have 
cient re- been called. 8 
cords, cuſt u- 


ma; not conſuetudines, which is the language of our law, whenever it means merely uſages. This appel- 
lation ſeems to be derived from the French word couſtum, or c:ltum, which ſigniſies toll or tribute, and 
owes its own etymology to the word cout, which ſignifies price, charge, or, as we have adopted it in 
Engliſh, cht. 1 Bl. Comm. 324. ] L 


(B) Of the Origin of Cuſtoms. 


7 1* has been a much altercated queſtion, whether the right of 
impoſing cuſtoms was heretofore in the crown alone, or whe- 
ther it was always in parliament ? 
Dyer, 43-b. The maintainers of the former opinion, diſtinguiſh between ſub- 
165. bo fidies and cuſtoms. They admit, that the former were always 
Var. 9. a. b. aſſeſſed in parliament: but it is inſiſted, that the king alone had 
heretofore a right to impoſe cuſtoms, in conſideration of the licence 
given by him, to export or import the commodities upon which 
they are impoſed ; of the intereſt he has in the ſea, as being guar- 
dian thereof, and maintainer of its ports and harbours z and of the 
protection given by his ſhips to the ſhips of merchants againſt ene- 
mies and pirates. | 
I be following authorities have been likewiſe relied upon, in 
ſupport of this opinion: | | | 
Dyer, 92. a= A patent for life having been granted by Edw. VI. to a merchant 
_ alien, for the importing and exporting of goods to a certain value, 
OY paying to the king his bein and ſucceſſors ſo much as an Englſþ 
merchant ought to pay, it was the opinion of all the juſtices in 
the Exchequer-chamber, that the patent continued to be valid af. 
ter the king's death, for the old cuftoms wherein he had an in- 
heritance by his prerogative z and that it was only void as to the 
ſubſidy upon goods, which by a ſtatute of tonnage and poundage 
had been granted to him for life only, 
2Inft. 62, - A judgment was given in the court of Exchequer, in an in- 
- ner formation againſt German Ciol, for a duty of forty ſhilhngs 75 ton, 
impoſed by Queen Mary upon all wines of the growth of France 
brought into this realm. . 
2 Inſt, . The executors of Smith a cuſtomer were charged in an inform- 
=D Elie. ation for money received by their teſtator, on account of an im- 
: poſition of three ſhillings and four pence, ſet by Queen Elizabeth, 
under her privy ſignet, upon every hundred weight of allum made 
in the pope's dominions; and judgment was given againſt them. 
211} 62. In an information againſt John Bale, for a duty impoſed by the 
P ra. crown upon currants imported, judgment was given for the king. 
oy b. Writs were iſſued commanding certain ports, towns, cities, and 
. Hampdea's Counties, reſpectively, to provide a certain number of ſhips for his 
__ Majeſty's ſervice, and ſuits were commenced againſt divers perſons, 
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who refuſed to pay the. ſums aſſeſſed upon them by way of con- 
tribution to this ſervice. . A. ſcire facias being iff ed againſt John 
Hampden, Eſq. to ſhew cauſe, why he ſhould not be charged with 
certain ſums aſſeſſed upon him, he demurred to the proceeding 
upon it. After divers folema arguments in the Exchequer- cham- 
ber, it was agreed by the majority of the judges, that he ought 
to pay the ſum aſſeſſed upon him; and there was judgment againſt 
him. 

The principal reaſons aſſigned for this judgment were; that, 
when the whole kingdom is in danger, the king may by writs 
under the great feal command all the ſubjects of his kingdom, to 
provide and fit out at their own expence ſuch a number of ſhips, 
with men, victuals, and proviſions, and for ſuch time as he ſhall 
think neceſſary for the ſafety of the kingdom ; that the king may 
by law, in caſe of refuſal, compel the doing thereof ; and that the 
king is the ſole judge of the danger and of what is proper to be 
done to repel it, 5 | 

It is hay proper, that merchants ſhould pay cuſtoms : but it by 
no means follows, that they ſhould be impoſed at the diſeretion or 
arbitary will of the reigning prince; for, whatever ſceming dif- 
ference there may be, there is no real difference between d:ſcre- 
tion and arbitrary will. | 

The king may with as much propriety be called guardian of the 
land as of the ſea; and if ſo, there is as much reaſon for his hav- 
ing a right to impoſe taxes at his pleaſure for the defence of the 
one as of the other. A right to do this would, befides making a 
parliament in a great meaſure uſeleſs, make all private property 
inſecure; for it would, in caſe there were ſuch right, depend en- 
tirely upon the will of one man, how much of this every other 
man ſhould be ſuffered to enjoy. 
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If the circutnſtances of the times, when the three former of 


theſe judgments were given, are confidered, they will be tound to 
have very little weight; and it is notorious, that no one thing 
contributed ſo much to the troubles which ſoon after aroſe, and 
at length ended' in the death of the unfortunate prince then on 
the throne, as the deciſion in tavour of ſhip-money did. | 

Inſtead, however, of merely defending the contrary op nion, 
and being contented with repelling the force of theſe authorities, 
it is better, in ſo conſtitutional a point, to act offenſively, and en- 
deayour to ſhew, by authorities of much greater weight, as well as 
more ancient, that, by the Eugliſb conſtitution, the right of im- 
poling cuſtoms was originally in parhament. 

Before I attempt to do this, I ſhall take notice of a miſtake as 
to this point of Lord Chief Juſtice Cote's, by which a very great 
man ſeems to have been miſled. 

After mentioning divers caſes, in which it had been holden, 
that certain cuſtoms were due at the common law, and not ori- 
ginally impoſed in parliament, Vaughan, Ch. J. adds, „ This was 
in thoſe ſeveral reigns the opinion of all the judges of the times, 
* whence we may learn, how fallible even the opinion of all the 
* judges is, when the matter to be reſolyed muſt be cleared by 

D 3 « ſearchers 


Vaugh. 161« 
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ce ſearchers not common, and depends not upon things vulgarly 
« known by readers of the year- books; for ſince theſe opinions 
« it is known, that the cuſtoms, called the antique cuſtumæ, were 


66 granted to King Edward the Firſt in the third year of his reign 


bc as a new thing, and were not due to the crown at common 


4 law.“ | 


Magn. Ch. 
©. 30. 


th 3.5. 


z Inſt. 533. 


He goes on to cite a patent dated in the third year of Edward 
the Firſt, which runs thus: Cum prelati, et magnates, et tota commu- 
mitas mercatorum regni noſtri, nobis conceſſerint quandam novam conſue- 
tudinem de lanis, pellibus, et coriis, tam in Anglia quam in Hibernia 
et Wallia, regnum naſtrum exeuntibus, in perpetuum nobis et heredibu; 
noftris capiendam, ſicut in forma inde proviſa et communiter conceſ 

lenius continetur. | 

From the date of this patent he obſerves, that the grant therein 
alluded to muſt have been by the ſtatute of firit Weftminſer, be- 
cauſe no other ſtatute had been made in the reign of this prince, 
before the date of the patent. In order to account for the grant's 
not being now a part of that ſtatute, he ſuppoſes, that it was an- 
nexed to the roll of that ſtatute by way of rider, and was after- 
wards caſually loſt from the roll. Having thus aſcertained the 


-time of the grant, he concludes, that the cuſtoms upon wool, 


wool-fells and leather, called from their great antiquity antique 
cuſtume, were not due at the common law, but were granted by the 
ſtatute of firſt Weſtminſter. 

By comparing what is ſaid by Vaughan with 2 Inf. 59. it will 
evidently appear, that the opinion of Vaughan was too haſtily 
formed from Coke's comment upon the grant. It is ſcarce poſſible 
to be otherwiſe; for a man of Yaughan's ſound judgment and 
acute diſcernment muſt, upon the leaſt looking into the matter, 
have ſeen, that the cuſtoms upon wool, wool-fells, and leather, 
exiſted long before. | | 

It appears plainly from the great charter, that ſome cuſtoms 
were due at the time this was made, and ſuch as are therein called 
old cuſtoms. | | 

By the ſtatute de Scaccario the manner of accounting by the col- 
lectors of the cuſtoms upon wool is aſcertained. 

The words, quandam nouam conſuetudinem, de lanis, pellibus, 4 
coriis, contained in the grant to Edward the Firſt, imply ſtrong- 
_ there was before a cuſtom upon wool, wool- fells, and lea- 

r. | 

This falſe ground being removed, the next endeavour ſhall be, 
to ſhew the true ground, upon which the poſition contended for 
is built; namely, that the origin of cuſtoms was with the conſent 
of parliament. | 

In order to diſcover the origin of cuſtoms, which are taxes of 
a particular kind, it will be proper to conſider the origin of taxes 
in the general. ; 

In that very ancient record de modo tenendi parliamentum tempor? 
Regis Edw. filii Ethelredi, are theſe words, debent auxilia peti in 
pleno parliaments. bs 
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As the Saxon laws were by this prince, ſurnamed the Confeſſor, 
collected into a body, it is very probable that the method prac- 
tiſed in his time, of granting aids in full parliament, was agree- 
able to thoſe laws. | | 

In the laws of the Confeſſor, which were afterwards confirmed Wilk. Leg. 
by William the Conqueror, are theſe words, Debet etiam rex omnia "A 
rite facere in regno, et per judicium procerum regni. — 27s 0 

If all things ought to be done by the king rightly in the King - 
dom, and with the advice of the great men of the realm, ſurely a 
thing of ſo much conſequence as that of impoſing taxes ought to 
be ſo done. ; . 

The fifty-ſecond law of the Conqueror, by which the feudal Wilk. Leg. 
h ſeems to have been introduced into England, the terms thereof lers 
being quite feudal, runs thus: Statuimus ut omnes liberi homines 4 Quil. 
federe et ſacramento affirment, quod infra et extra uni verſum regnum Cong. 52. 
Angliæ, quod olim vocabatur regnum Britanniz, Willielmo regs ſuo 
domino fideles eſſe volunt, terras et honores illius fidelitate ubique ſervare 
cum eo, et contra inimicos et alienigenas defendere, 

The fifty- fifth law of the Conqueror runs thus: Volumus etiam ac Wilk. Leg. 
firmiter precipimus et concedimus, ut omnes liberi homines totius mo- Ang(o-Sax. 
narchie regni noftri prædicti habeant et teneant terras ſuas et poſſeſſiones Leg. Gull. 
ſuas bene et in pace liberas ab omni exactione injuſta, et ab omni 'TAL- Cong. 55+ 
LAGO, ita quod nihil ab eis exigatur vel capiatur, niſi ſervitium ſuum | 
liberum quod de jure nobis facere debent et facere tenentur, et prout ſta- 
tutum eft eis, et illi a nobis datum et conceſſum jure hereditario in penpe- 
tuum per commune concilium totius regni neftri prædicti. 

As the words per commune concilium totius regni are not contained 
in the fifty-ſecond law, it has been doubted, whether that law were. 
made with the conſent of the commune concilium totius regni? It 
is highly probable that it was, inaſmuch as it appears, from the 
fifty-fifth law, that a law, introductive of the feudal law, had been 
made during the reign of the Conqueror with ſuch conſent; and 
there is no law extant, antecedent to the ſifty-fiſth, except the 
lifty-ſecond, by which the feudal can be ſuppoſed to have been in- 
troduced. It is not material, whether the feudal law were intro- 
duced by the fifty-ſecond law, or by ſome other law, made during 
tae Conqueror's reign ; for, if it were introduced by any law, to 
which the commune concilium totius regni did conſent, that is futh- 
cient to ſhew all that the preſent queſtion requires to be ſhewn, 
namely, that it was not introduced without ſuch conſent, 

If this be ſo, that the feudal law was not introduced without the 
couſent of the commune concilium totius regni, it may be fairly in- 
terred, that there was no right in the king alone of introducing it 
without ſuch conſent; for, if there had been ſuch right, it would 
in all probability have been aſſerted by a prince, whoſe beſt title 
to the crown, whatever other title he might think proper to ſet up, 
appears to have been founded in conqueſt. x : 

By the fifty-fifth law. of the Conqueror it is declared, that all 
the freemen of the monarchy fthall have and hold their lands and 
poſſeſſions free from all unjuſt exaction, and from every TALLAGE, 


84 ſo 
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332. 
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ſo that nothing ſhall be exaQted or taken from them, except ſuch 
free ſervices as they of right owe and ought to do to the king, 
The word tallage, derived from the French word tailler, which 
ſignifies to cut off part of a thing, is a moſt comprehenſive word; 
for it includes all ſubſidies, taxes, and impoſitions whatſoever, 


Is it to be imagined that, unleſs the people had a right to be 
free from the impoſition of any ?allage by the king alone, ſuch 
right ſhould be granted them by a conqueror ? A conqueror may, 
for the ſake of making himſelf ſecure in a new conqueſt, think it 

rudent to confirm their ancient privileges to his conquered ſub. 
jects; but it is ſcarce to be hoped, that he ſhould grant them any 


new privilege. 


Cuſt. de 
Norm. c. 35. 
Mad. Hiſt. 

- Exch. 427. 


ad. Hiſt. 
Exch. 428. 


Mad. Hiſt. 
Exch. 419, 
420, 421. 


Matt. Paris, 
257 


By the introduction of the feudal law, inferior lords, and the 
king as ſupreme lord, acquired a right to divers aids, which were 
incidental to feudal tenure. Theſe were an aid for making the 
lord's eldeſt fon a knight; another for the marriage of his eldeſt 
daughter; and a third for the ranſom of his perſon when taken 
priſoner. | | 

Not content with theſe aids, inferior lords demanded an aid to 
enable them to pay their fines to the king, and another to enable 
them to pay their debts; nay, it became a queſtion in the reign of 
Henry the Second, whether they might not demand an aid when- 
ever they entered upon any military expedition ? 

While inferior lords thus oppreſſed their tenants under the pre- 
tence of demanding aids, the king in his turn required from them 
divers aids, to which they were not liable. This was at length 
carried ſo far, that the king did, upon the occafion of any war, 
aſſeſs what ſums he pleaſed upon every knight's fee. Exactions 
of this kind gave great diſſatisfaction, and became at length fo 
grievous, that the people in the reign of John flew to arms; and 
being ſucceſsful compelled him to ſign a charter. 

By a clauſe in that charter the people were reſtored to the pri- 
vilege of not being taxed without the conſent of parliament, 
which they had enjoyed under their Saxon monarchs ; and which, 


except as to the aids incidental to feudal tenure, had been recog- 


nized by the Conqueror, 
The clauſe runs thus: Nullum ſcutagium vel auxitium ponam in 
regno noſtro, niſi per commune concilium regni neftri, niſs ad corpus neſ+ 
trum redimendum, et ad primogenitum filium noſtrum militem facien- 
dum, et ad jiliam primogenitam ſemel maritandam. Et ad hoc non fiet 
niſi rationabile auxilium— Et ad habendum commune concilium regni de 
auxilio afſidendo, aliter quam in tribus caſibus prædictis, ſummoneri fa- 
ciemus archiepiſcopos, &c. | 

By this clauſe even the aids incidental to feudal tenure were to 
be reaſonable, and what was to be paid for two of theſe was after- 
wards aſcertained by a ſtatute. The third, for the ranſom of the 
king's perſon, was in its nature ſo uncertajn, that the value there- 
of could not eaſily be aſcertained. The aſcertaining, as far as it 
could be done, of the aids, to which the king had clearly a right 
as ſupreme lord, ſhews how contrary it is to the genius of the 


Engi 


* 
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fuch Engliſh conſtitution, to hve any thing of this kind depend upon 
. the will of the reigning prince. 


hich Under a pretence that the charter of John was extorted whilſt 
ord; he was under dureſs, no regard was paid to it by his ſon Henry 
the Third ; and' the clauſe juſt mentioned was omitted in the great 
o be charter. During the reign of Henry, and during a great part of 
ſuch the reign of Edward the Pirſt his ſucceſſor, the practice of aſſeſſ- 
ma ing aids without the conſent of parliament was revived : but it 
ak? occaſioned ſo much diſcontent, that, in the twenty-fifth year of 
ſub. his reign, Edward added ſome chapters to the great charter, which 
did effectually ſupply the place of the omitted clauſe. 
" By one ſtatute, after reciting that divers people of the realm 25E. 1. 
the had before given to this prince ſome aids and talks, towards his 5 
were war and other buſineſſes of their own good-will, it is declared, 
the « that ſuch aids, taſks, or priſes ſhall not be drawn into a cuſtom, 
Jeſt « for any thing that hath been done heretofore.” 
aken It is probable that the recital in this ſtatute was more calculated 
to throw a veil over ſome late tranſactions, than to repreſent the 
d to real truth of the caſe z but however this was, it concludes againſt 
able the right of the king alone to impoſe aids and taſks. 
-n of By another ſtatute it is declared, that no kind of aid, taſk, Conf. Chart. 
way « or priſe ſhall henceforth be taken for any buſineſs but with the 25 E. 1. c. 6. 


common aſſent of the whole realm, and for the common profit 
« thereof, ſaving the ancient aids and priſes due and accuſtomed.” 

Not many years after this prince did, by his own authority, im- 2 Ink. 532. 
poſe a tallage upon cities, towns, and boroughs. 

In the next year this prince required of all freeholders, poſ- 
ſeſſed of land to the value of twenty pounds a year, an aid for 
carrying on a war in Flanders, which they refuſed to pay, becauſe 
it had not been aſſeſſed as was required by the 25 E. 1. c. 6. with 
the common affent of the whole realm. 

The impoſing of this tallage, and the demand of this aid occa- 

ſoned great murmurings and diſcontents amongſt the commons. 
To prevent the ill conſequences of theſe murmurings and diſcon- 
tents, and to quiet the minds of the commons, the ſtatute de tal- 
lagio non concedendo was made in the thirty-fourth year of his 
reign, 

By this ſtatute it is declared, that © no tallage or aid ſhall be 34E4. r. 
* impoſed or levied by us or by our heirs in our realm, without ſt· 4· c. f. 
* the good-will and aſſent of the archbiſhops, biſhops, earls, ba- 

* rons, knights, burgeſſes, and other freemen of the land.“ 

No words can be plainer or more abſolute than the words of 
this ſtatute are; but it ought to be obſerved in particular, that the 
word rallage is therein contained, which beſides being the moſt 
comprehenſive word that could have been made uſe of, is one of 
the words contained in the fifty-fifth law of the Conqueror. 
| Upon the whole it appears almoſt beyond a doubt, that the va- 
nous ſtruggles of the people were not to amend the Engliſh con- 
ſitution z but to deliver themſelves from the eneroachments made 
at different times thereupon. They obtained no more from John, 

Fhen he was in their power; they obtained no more at any — 
"IN cez 
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ſo that nothing ſhall be exacted or taken from them, except ſuch 
free ſervices as they of right owe and ought to do to the king. 


Spelm. he word tallage, derived from the French word tailler, which 
1 ſigniſies to cut off part of a thing, is a moſt comprehenſive word; 
532. for it includes all ſubſidies, taxes, and impoſitions whatſoever, 


Is it to be imagined that, unleſs the people had a right to be 
free from the impoſition of any Zallage by the king alone, ſuch 
right ſhould be granted them by a conqueror ? A conqueror may, 
for the ſake of making himſelf ſecure in a new conqueſt, think it 

: rudent to confirm their ancient privileges to his conquered ſub. 
Jes 3 but it is ſcarce to be hoped, that he ſhould grant them any 
new privilege, N 
Cuſt. de By the introduction of the feudal law, inferior lords, and the 
Nerw. 5.35: king as ſupreme lord, acquired a right to divers aids, which were 
; is of any. incidental to feudal tenure. Theſe were an aid for making the 
lord's eldeſt fon a knight; another for the marriage of his eldeſt 
daughter; and a third for the ranſom of his — when taken 
priſoner. 5 
— Hit. Not content with theſe aids, inferior lords demanded an aid to 
Exch. 428. enable them to pay their fines to the king, and another to enable 
them to pay their debts; nay, it became a queſtion in the reign of 
Henry the Second, whether they might not demand an aid when- 
ever they entered upon any military expedition ? 
Mad. Hit, While inferior lords thus oppreſſed their tenants under the pre- 
Exch. 419, tence of demanding aids, the king in his turn required from them 
470 4*- divers aids, to which they were not liable. This was at length 
carried ſo far, that the king did, upon the 6ccafion of any war, 
afleſs what ſums he pleaſed upon every knight's fee. Exactions 
of this kind gave great diſſatisfaction, and became at length ſo 
grievous, that the people in the reign of John flew to arms; and 
being ſucceſsful compelled him to ſign a charter. ; 
Matt. Paris, By a clauſe in that charter the people were reſtored to the pri- 
257. vilege of not being taxed without the conſent of parliament, 
which they had enjoyed under their Saxen monarchs ; and which, 
- Except as to the aids incidental to feudal tenure, had been recog- 
nized by the Conqueror. | 5 
The clauſe runs thus: Nullum ſcutagium vel auxitium ponam in 
regno neftro, nift per commune concilium regni noftri, niſi ad corpus n+ 
trum redimendum, et ad primogenitum filium noſtrum militem facien- 
dum, et ad Fliam primogenitam ſemel maritandam. Et ad hoc non fiet 
niſi rationabile auxilium— Et ad habendum commune concilium regni de 


auxilis aſſidendo, aliter quam in tribus caſibus prædictit, ſummoneri fa- 


| ciemus archiepiſcopos, &c. 
3 Wem. By this clauſe even the aids incidental to feudal tenure were to 
738. be reaſonable, and what was to be paid ſor two of theſe was after- 


wards aſcertained by a ſtatute. The third, for the ranſom of the 
king's perſon, was in its nature ſo uncertain, that the value there · 
of could not eaſily be aſcertained. The aſcertaining, as far as it 
could be done, of the aids, to which the king had clearly a right 
#7 ſupreme lord, ewe how contrary it is to the genius of 5 
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Engliſh conſtitution, to hve any thing of this kind depend upon 
the will of the reigning prince. 

Under a pretence that the charter of John was extorted whilſt 
he was under dureſs, no regard was paid to it by his ſon Henry 
the Third; and the clauſe juſt mentioned was omitted in the great 
charter. During the reign of Henry, and during a great youu of 
the reign of Edward the Firſt his ſucceſſor, the practice of aſſeſſ- 
ing aids without the conſent of parliament was revived : but it 
occaſioned ſo much diſcontent, that, in the twenty-fifth year of 
his reign, Edward added ſome chapters to the great charter, which 
did effectually ſupply the place of the omitted clauſe. 

By one ſtatute, after reciting that divers people of the realm 
had before given to this prince ſome aids and taſks, towards his 
war and other buſineſſes of their own good-will, it is declared, 
« that ſuch aids, taſks, or priſes ſhall not be drawn into a cuſtom, 
« for any thing that hath been done heretofore.” by 

It is probable that the recital in this ſtatute was more calculated 
to throw a veil over ſome late tranſactions, than to repreſent the 
real truth of the caſe ; but however this was, it concludes againſt 
the right of the king alone to impoſe aids and taſks. 

By another ſtatute it is declared, „that no kind of aid, taſk, 
« or priſe ſhall henceforth be taken for any buſineſs but with the 
common aſſent of the whole realm, and for the common profit 
« thereof, ſaving the ancient aids and priſes due and accuſtomed.” 

Not many years after this prince did, by his own authority, im- 
pole a tallage upon cities, towns, and boroughs. 

In the next year this prince required of all freeholders, poſ- 
ſeſſed of land to the value of twenty pounds a year, an aid for 
carrying on a war in Flanders, which they refuſed to pay, becauſe 
it had not been aſſeſſed as was required by the 25 E. 1: c. 6. with 
the common affent of the whole realm. 

The impoſing of this tallage, and the demand of this aid occa- 
ſoned great murmurings and diſcontents amongſt the commons. 
To prevent the ill conſequences of theſe murmurings and diſcon- 
tents, and to quiet the minds of the commons, the ſtatute de tal- 
lagio non concedends was made in the thirty-fourth year of his 
reign, 

By this ſtatute it is declared, that © no tallage or aid ſhall be 
* impoſed or levied by us or by our heirs in our realm, without 
the good-will and aſſent of the archbiſhops, biſhops, earls, ba- 
tons, knights, burgeſſes, and other freemen of the land.“ 

No words can be plainer or more abſolute than the words of 
this ſtatute are z but it ought to be obſerved in particular, that the 
word tallage is therein contained, which beſides being the moſt 
comprehenſive word that could have been made uſe of, is one of 
the words contained in the fifty-fifth law of the Conqueror. 
Upon the whole it appears almoſt beyond a doubt, that the va- 
nous ſtruggles of the people were not to amend the Engliſb con- 
ſtitution; but to deliver themſelves from the encroachments made 
different times thereupon. They obtained no more from John, 
Fhen he was in their power; they obtained no more at any time 
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Ch. c. 30. 
„ to depart out of England, to come into England, to pony and 


25 Ed. 1. 
it. 1+ c. 7. 


without the conſent of parliament. + This they had a right to, for 


in the plenitude of his power, been allowed ſo to be. 


obtained the name o 


always had the privilege of not being taxed in any caſe without 


them to take care, that this ſhould not be loaded with improper or 


- nuance, it was more neceſſary that they ſhould have been vel 
. conſidered in parliament, before they were impoſed, than that 


| ſome princes, who aſſerted a right to that of impoſing other taxes. 


from its being therein omitted, that he would not agree to the in- 


«© of wools, wool-fells, and leather, before granted by the com- 
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ſince; they obtained no more at this time than not to be taxs 
it was part of the conſtitution; and had by the Conqueror, when 


If this be ſo, that no tax could conſtitutionally be impoſed with. 
out the conſent of parliament, it follows, that there never could 
have been in the * alone a right of impoſing ſuch taxes, as have 

cuſtoms. | 
Beſides the general reaſons, which hold for the people's having 


the conſent of parliament, there are ſome particular ones for their 
having had it in this. As nothing was of more conſequence to 
the people, and more eſpecially as they were inhabitants of an 
iſland, than the encouraging of foreign trade, it highly concerned 


exceſſive duties. If, moreover, as has been obſerved, it was the 
practice of the moſt early times, to impoſe cuſtoms for a conti- 


other taxes which were to laſt but a ſhort time ſhould. 

It was not only fit, for theſe and divers other reaſons, that the 
people ſhould at all times have had this privilege : but there is a 
circumſtance, which ſtrongly evinces that they in faCt always had 
it; namely, that the right of impoſing cuſtoms was given up by 


When Henry the Third granted the great charter, it is plain, 


ſertion of that clauſe contained in the charter granted by Jun, 
by which no aids, except thoſe due by tenure, were to be impoſet 
without the conſent of parliament. It is, however, declared by 
the great charter (a), „that all merchants, if they were not 
e openly prohibited before, ſhall have their ſafe and ſure conduct 


« go through England, as well by land or by water, to buy and 
« ſell without any manner of evil tolts, by the old and righttul 
& cuſtoms.” | 

It is pretty clear, that by evi! tolts, as here oppoſed to old and 
rightful cuſtoms, are meant cuſtoms impoſed without the conſent 
of parliament : but, if any doubt remained as to the meaning o 
thoſe words, it is removed by a ſubſequent ſtatute. 

The words of this ſtatute are, “ And foraſmuch as the greater 
& part of the commonalty of the realm find themſelves ſore 
« grieved with the evil tolt of wool, that is to ſay, of forty penc® 
4 for every ſack of wool, and have made petition to us to relcals 
« the ſame, we at their requeſts have clearly releaſed it, and have 
« granted that we ſhall not take ſuch things without their com- 
«© mon aſſent and good-will, ſaving to us and our heirs the cuſtons 


“ monalty aforeſaid.” hs 
In the printed ſtatutes the words guarante ſouds, contained in 


this ſtatute, are tranſlated forty ſhillings. This does not ſeem 25 
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a juſt tranflation z for it is very improbable, that ſo large a duty 
ſhould at that time have been impoſed upon wool. The quantity of 

middling wool, equal to what was anciently called a ſack, is not at this 

day worth above nine pounds; and if the difference, between the 

preſent value of money and the value of it at that time, be conſi- 

dered, it will be found, that a duty of forty ſhillings was equal, or 

nearly ſo, to the whole value of a ſack of wool, | 

If from confidering theſe two ſtatutes it appear, that by evil 
tolts ſuch cuſtoms as had been impoſed without the conſent of 
parliament were intended, it follows that Henry the Third, who 
would not give up the right of impoſing other aids, has, by the 
great charter, admitted, that cuſtoms, which are impoſed without 
ſuch conſent, are not rightful. i 

From a patent of Edward the Firſt, dated in the third year of 
his reign, which has been already cited to another purpoſe, it is 
evident, that a grant of a cuſtom upon wools, wool-fells, and lea- 
ther, had been made by the prelati et magnates, et tota communitas 
mercatorum, to this prince and his heirs. 

It was more than twenty years after the date of this patent, 2;E4.1.c.6. 
before this prince gave up, by the ſtatute called Confirmatio Char- 
tarum, the right of impoſing aids; and in the mean time it is certain 
that he did in fact exerciſe it. Can any good reaſon be aſſigned, for 
his accepting a grant of a cuſtom, which amounted to a confeſſion 
that without ſuch grant he could not have impoſed it, ſo many 
ears before he gave up the right of impoling aids, except his 
E perſuaded, that he had not ſo good a right to impoſe 
cuſtoms, as he had to impoſe aids. a 

It muſt be ſubmitted to the conſideration of the reader, whe- 
ther what has been ſaid be ſufficient to ſhew, that the origin of 
cuſtoms was the conſent of parliament ? but, however that may 
be, it is certain, that if the people had not before the privilege 
of being exempt from cuſtoms impoſed without ſuch conſent, this | 
privilege was fully granted to them by the two ſtatutes of Edward (4) 25 Ed. i. 
the Firſt (a), called Confirmatio Chartarum, and (5) De Tallagionon Gy 16 Ed. !. 
concedendo. | + 4. G1. 

It is not neceſſary to the preſent queſtion to ſhew, by how 
many ſubſequent ſtatutes this privilege has been confirmed: but it 
will not be improper to mention what happened in the reign of 
Edward the Third. | | 
A great part of the wool grown in England being, in the reign 4 Int. 29, 
of this prince, manufactured into cloth, a queſtion aroſe, whether 
a duty, in proportion to the quantity of wool uſed in making 
cloth, ſhould be paid upon the exportation of woollen cloth? It 
was reſolved, that, as the wool was by the labour of man changed 
into another ſort of merchandize, no cuſtom ought to be paid; 
and therewith the king, as appeareth by the record, in the Exche- 
quer, held himſelf ſatisfied. 

It appears, that by a ſtatute not in print, made in the twenty- 0rig. de 
firſt year of this prince's reign, 'a duty was granted him upon "Om 
woollen cloth exported z and the reaſon of granting it is ſaid to Ro bs. 

—qguia jam magna pars lane "oy notri in eodem reg no pannificitur, 27 E. 3. 


» wy 
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Rot. 4. de qua cuſluma aliqua non oft foluta, per qued proficuum quod de euftiuy; 
4 Inſt. 30. of La lanarum, fi — regnum nth con — dives, 
multum diminuitur, &c. | | 
4laſt. 30. The following remark of Lord Chief Juſtice Cole upon theſe 
ö tranſactions is very proper : © If in any caſe the king might by hi. 
* prerogative have ſet an impoſition; he might have ſet one in this, 


« for, as it appeareth from the record, by making' of cloth the 
« king loſt his cuſtom of wool.” TU 


(c) Of the ancient State of certain Cuſtoms. 


1. Of the Duties upon Wool, Wool-fells, and Leather. 


4 Inſt. 29. 17 does not appear from any record now extant at what time 

Dyer, 165. they were firſt impoſed ; but it ſeems clear, that the duties 

s upon wool, wool-fells, and leather, are the moſt ancient of all the 
cuſtoms; for no mention is made in the records of the moſt 

early times of any other. | 

51 H. 3. he ſtatute de Scaccario, in directing how collectors of the 

& 5. 96. euſtoms ſhall account, does indeed ſay they ſhall account for every 
charge in a ſhip whereof cuſtom is due; but nothing is therein 
particularly mentioned except wool. 


Rot. Pat. From a patent of Edward the Firſt it appears, that a grant was 
3. Kar. made in the third year of his reign to him and his heirs of the 
Fin. 3 E. 1. following cuſtom : de ſacco lane dimid. marc., de 300 pellibus dimid. 
m. 24. marc. et de laſto corii xiii. ſ. iiii. d. wt 

2 Inſt. 59. | . 

Chart. Mer- Some years after the merchant-ſtrangers, in conſideration of 
_ Rar. ſome privileges and immunities obtained from this prince, did, by 


31 E. 1. 2 Charter, grant to him and his heirs, de quo/ibet ſucco lane 40d. dt 

n. 44+ incremento ultra cuflumam antiquam dimid, marc. que prius fuerit 

2 laßt. 59+ penſoluta, et fic pro laſto coriorum dimid. marc. & de trecentis pellibus 
lanatis 40d. ultra certum illud, quod et antiqua cuſtuma fuerit, prius 
datum. 

As this charter ſpeaks only of theſe commodities being, at the 
time it was granted, liable to the cuſtom granted to this prince in 
the third year of his reign, it may very well be concluded, that all 
the old cuſtoms upon them ceaſed from the time of that grant. 

From this time the diſtinction, met with in the books of Antiqua 

Cufluma and Nova Cuſtuma, ſeems to have been firſt made, that 
granted before to this prince being called, probably becauſe it was 
given in lieu of the ancient cuſtom upon thoſe commodities, Au. 


tigua Cuſtuma, and this now granted by the merchant ſtrangers 


being called Nova Cuſtuma. 
Orig. De In the time of Edward the Third the woollen manufactures were 
Scaccar-. fo eſtabliſhed in England, that great part of the wool grown in 


Kdt. 8 the kingdom was made into cloth. In order to make amends to 
27E4. 3. the crown, for the loſs of the cuſtom upon wool hereby ſuſtained, 
56. a duty was granted upon woollen cloth exported, 
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The duties upon wool and wool-fells imported, after having 3 E. 4. c. 1. 
deen often varied, are now at an end; the exportation of both 45:4 © 1. 


ig. . E. 4. e 3. 
being prohibited by divers ſtatutes. 1305 OTE 


c. 18, 7&8 W. 3. c. 28. 9 & 10 W. 3 C. 40. 


The exportation of leather was once prohibited. Liberty has 1 Eliz. c. 10. 
been Gnce given to export it; but, inſtead of reviving the old duty, 12 ©:2+©-4- 
it was made ſubject to the general duty of poundage. Foe ; 

The duty upon woollen cloth exported, after having undergone 11 & 12 
rarious changes, was, in the reign of William the Third, entirely W. 3. c. 20. 
taken off, and with this all theſe ancient duties ended. . 


2. Of the Duty of Tonnage. 


The duty upon wine imported is very ancient; it having been, 2 Ind. 59, 
5 long ago as the reign of Henry the Third, accounted for by the — . 
king's butler under the name of priſage. [Priſags of 
wines, ſays my Lord Hale, ſeems to be an ancient duty taken by the crown in all times. It is no partof 
that prerogative, Which is called purveyance, to take proviſions for the king's houſehold ; but it is a 
fixed ſettled inheritance, though poſſibly in its original it might bave taken its riſe from thence. And 
therefore it was agreed, 40, 41 Elis. in a quo warrants againt Haughton, who had the priſage of London 
and the ports adjacent, and the office of butler there, for years by the king's grant, that it was grantable 
for years or otherwiſe, In Ireland, it hath been received to the uſe of the crown by the family of the 
Butlers, now Earls of Ormond, being the king's chief builers of Ireland by tenure. See Hale's tract 
concerning the Cuitoms, 116, ] : 


The practice anciently was to take for this duty two tons of Flet. lib. a. 


vine, from every ſhip having twenty tons or more on board, one ©; 22+ Rot. 
. . * . * Parl. 28 E. 1. 
before the maſt, the other behind it, paying twenty ſhillings for Rot. Pat. 


each ton. 40 H. 3. 2 Bulſtr. 254. Davis, 8. b. 4 laſt, 30. 


This duty, becauſe the wine was taken for the king's uſe, ob- 4 Iaſt. 30. 
tained the name and {till retains the name of priſage. 
By the charta mercatoria the merchant ſtrangers granted a duty Chart. Merc. 
of two ſhillings per ton, to the _ and his heirs, upon wines 3 F. 1. 
e exempt from the duty of po 


priſage, to which the Zng/i/b merchants ſtill continued liable. 4 

2 Inſt. 30. 
This duty, from its being received by the king's butler, obtained 4 Ind. 30. 
the name of butlerage, and has been ſiuce called by that name. 8 8. 
{Ali the books that ſpeak of butlerage mention it as a favour to the foreign merchant, that inſtead of a 
p:e-emption of wine in ſpecie, there was this duty of 2 5; laid upon each ton; and no doubt, when the 
duty was firft laid on, it was put upon this colour, that it was inſtead of the ptiſage, and as if better for 
the merchant. And indeed thus far it was bettet for the merchant, that it compounded with him for 
the king's ſetting the price upon the two tons, which very often created grievous exactions; for now 
the tribute of butlerage being laid per ton, the merchant knew upon what terms he imported wine into 
England. But the policy of Edward the Firſt was much deeper; for by this he hindered all frauds in the 
importing of wine; for, if the veſſel had held above twenty tons, the king had no more than two t 
by way of pre-emption ; and therefore enlarging the veſſel was in fraud of the king. Beſides that by 
this means, the king always received money from the merchant, whereas before the merchant uſed to re- 
ceive money from the king, and to agree with the king for the pre-emption before he would break bulk ; 
21d now the priſage lying only on the king's ſubjects; when they had imported wine, it was neceſſary fox 
them to come to the king's terms of pre-emption, and that money being paid to the ſubject was not car- 
ned out of the realm: ſo that by this policy of Edw. I. all the money was kept within the realm: fag 
on the wine imported by foreign merchants, they paid the butlerage in money to the crown ; and for the 
vine imported by the ſubject, on which pri age was due, the money whcik the crown paid for pre-emption 
paid to the ſubjeRt. Gilbs Hiſt. Excheg. 241, 212+] | 


: - * 
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4 laſt. 322 In the fixth year of the reign of Richard the Second, a duty of 
Dav. 11. a. two ſhillings per ton upon all wine imported was granted to him: 
| but it was only to continue for two years. : 
This duty obtained the name of tonnage ; and all duties ſince 
| impoſed upon wines have been ſo called. 
21nft. 32. It appears from divers records, that the duty of tonnage was 
afterwards ſometimes one ſhilling and ſix-pence per ton; ſome- 
times two ſhillings ; and ſometimes three ſhillings ; and that it 
was not granted for life, but upon a particular occaſion, or for 
one or more years; and that conditions, as to the application 
thereof, were 1 annexed to the grants. 
Rot. Parl. In the third year of Henry the Fifth, a duty of three ſhillings 


H. 5. ing his li 
3 — per ton was granted during his life. 


31 H. 6. After the deatli of this prince, the cuſtom of granting the duty 
* of tonnage for a few years only was revived, it not being granted 
to his ſucceſſor Henry the Sixth for life, until the thirty- firſt year 

| of his reign. ES 
Rot. Parl. It was afterwards granted to Edward the Fourth, Henry the Se- 
4 ur a venth, Henry the Eighth, Mary, Elizabeth, and James the Firſt, 
Rot Parl. for their reſpective lives; and to all of them, except Edward the 


| 3 = * Fourth, in the firſt years of their reſpective reigns. 


1 H. 8. 6 H. 8. c. 14. 1 E. 6. c. 13. 1 Mar. c. 18. 1 Eliz. c. 19. 1 Jac. c. 33. 


160.1. e 8. The duty of tonnage was not granted to Charles the Firſt until 
72+ 2. 28. the ſixteenth year of his reign ; and it was then only granted from 
49-3 3”* time to time, and for very ſhort ſpaces of time. 


3- Of the Duty of Poundage. 
The duty of poundage is ſo called, from its being paid at the 


rate of a certain ſum in the pound. 
Rot. Chart, The firſt inſtance upon record of this duty is a grant of three 
31 F. 1. _ pence in the pound, made to Edward the Firſt, upon the goods 
2K, imported by merchant ſtrangers. 
ſt. 2. c. 26. 2 Inſt, 59. 


4 Inſt. 322 In the forty-ſeventh year of the reign of Edward the Third, 2 

| — pay duty of fix-pence in * 4 pound was impoſed upon all goods ex- 

n.14, ported and imported, except wools, wool-fells, leather, and wines; 

Day, 10. b. and Engliſh merchants, as well as merchant ſtrangers, were made 

liable thereto, 

Rot. Parl. In the fourteenth year of the reign of Richard the Second, this 
14R.2. duty was raiſed to one ſhilling in the pound; but it was 


17R.2, Years afterwards reduced to fix-pence. 


Rot, Pal. It was raiſed to eight pence in the pound, in the ſecond year of 
2 H.4 n. g, the reign of Henry the Fourth; and in the fourth year of the fam: 
prince's reign to one ſhilling. 

4 Ing. z. From this time, to the ninth year of the reign of William the 


12 C. a. 6.4 Third, it continued at one ſhilling in the pound. Since 
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Since che ünch year of the reign of Rickard the Second, this Rot. Part, 


duty, except in a very few inſtances, has been compriſed in the - 4 5. 13. 


ſame grant, with that of tonnage; and has been granted upon 
a particular occaſion, for one or more years, or for life; and con- 
ditions, as to the application thereof, have been frequently an- 
nexed. | 15 5 

Heretofore credit was given to 2 merchant's papers for the 
value of the goods fubject to this duty; nor was he obliged to 
{wear to this, unleſs he neglected to produce a bill of lading. 

Many frauds being diſcovered, a power was given to the of- 
fers of the cuſtoms to open and examine goods, in order to come 
at the true value : but no oath was enjoined. | 

The practice of our anceſtors, in not enjoining an oath as to 
the value of the goods, ſeems worthy of imitation. Many con- 
fderate perſons have been of opinion, that the introducing of ſo 
many Cuſtom-houſe oaths has not been of uſe, even to prevent 
frauds in the revenue ; for that, although a few perſons may be 
conſcientious, and ſwear truly, more is loſt by relying upon oaths, 
and of courſe not examining ſo ſtrictly, than is thereby ſaved, If 
this be ſo, it appears to be high time, that many, if not all, cuſ- 
tom oaths ſhould be laid aſide; for nothing has ſo much contri- 
buted, as theſe oaths have, to take off that reverential awe which 
ought to be had for an oath, and conſequently to open the ſluices 
of perjury, which have ſo deluged the land. 


. 32» 


The method of aſcertaining the value of the goods ſubject to 4 Ink, 11 


this duty by a book of rates, was practiſed in the reign of James 
the Firſt, and in ſome of the preceding reigns. 8 

For the hiſtory of the cuſtoms before, and during the time of 
Edward the Firſt, the reader is referred to the fifth and ſixth chap- 
ters of my Lord Hale's "Treatiſe upon the Cuſtoms, and to the 
eighteenth chapter of Mr. Madex's Hiſtory of the Exchequer.] 


(D) Of the preſent State of the Cuſtoms. 


v ER this head no more is intended, than to give a 

general account of the preſent ſtate of the cuſtoms : to give 
2 particular account of the various duties impoſed by divers ſta- 
rutes on the different kinds of goods, would be tedious, unenter- 
taining and foreign to the deſign of this work. It would too be 
unneceſſary; for this has been already done with great care and 
accuracy by Mr. Crouch and Mr. Saxby ; in whoſe books profeſſed- 
ly written upon the ſubject, ſuch perſons, as deſire to have a com- 
plete knowledge of this part of the public revenue, will meet 
with ſatisfaction. ; 

Much the greater part of the duties at this day payable are 
compriſed under the denominations of tonnage and poundage. 

Soon after the Reſtoration, the practice of granting a ſubſidy of 


theſe duties to the king for life was revived ; and has been ever 
hnce continued, | 


X In 


* 
1 4 " 


w.. In proceſs of time divers other ſubſidies of tonnage and pound. 


6 2 4.2. e were granted. But of all that are now paid, only that called 


Majeſty, a fixed revenue was granted to the crown, and this ſubſidy was cartied to the aggregate fund, 
1 G. 3. c. 1. That fund now forms a part of the conſolidated fund created by 37 C. 3. c. 23. to which 
the ſeveral duties of the cuſtoms, exciſe, &c. thereby granted or conlolidated are directed to be 


carried. ] | 
By the 6 Anne, c. 26. f 17. it is enacted, © That all and 
« act of parliament made in England, and in force there, touch. 
« ing and concerning any cuſtom or ſubſidies there, which are not 
& contrary to or inconfiſtent with the articles of the Union of the 
c two kingdoms of England or Scotland, or any of them, ſhall ex. 
« tend to Scotland.” : ' | 


1, Of the Duty of Tonnage. 


you ancient duty of priſage upon wine imported does ſtill con- 
LE tinue. | x 
Hard, 477 It has been frequently holden in the court of Exchequer, for the 
| fake of preventing frauds in this duty that, ſingle priſage ſhall be 
paid for nine tons and a half of wine, and double priſage for nine- 
teen tons, although fri: juris no duty was to be paid for leſs than 
ten tons. If only nine tons have been imported, priſage has been 
ſeldom allowed, without a proof of fraud; and if the quantity 
imported has been leſs than nine tons, it has never been paid. 
Hard. 301. By a charter granted to the city of London, in the firſt year of 
the reign of Zdward the Third, the citizens are exempted from the 
duty of priſage. The words of it are, et quod de winis ipſorum ci- 
vium nulla priſa fiat per aliquem miniſtrum noftrum, vel heredum n- 
trorum, ſeu ulterius contra eorum voluntatem ; viz. de uno dolo anie 
malum et alio dolo retro, nec aliquo alio modo, ſed inde perpetus fint 


ts 
Hard. 330, he conſtruction of this charter has been, that the exemption 
312, Waller extends only to ſuch citizens as are inhabitants of the city, and 
* only to ſuch wines as are imported in the port of London; except 
a ſhip be by ſtreſs of weather driven into any other port. 
Heretofore the duty of tonnage was the ſame upon all wines 
imported: but in ſome modern ſtatutes this is different upon wines 
of different kinds; and there is in the general a much larger duty 
paid in the port of London, than in the out - ports. 
The different ſubſidies of tonnage are, from the time or manner 
of their having been impoſed, thus diſtinguiſhed : 
That impoſed by the 12 C. 2. c. 4. is called the old ſubſidy. 
: ray impoſed by the 9 & 10 V. 3. c. 23. is called the further 
ubſidy. 0 
© Tha impoſed by the 2 Anne, c. g. is called the one-third ſub- 


7 | | 
That impoſed by the 3 Anne, c. 5. is called the two-thirds ſub- | 


dy. 
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by the 18 G. 2. 4 9: is called the fubñdy of ene 


All theſe ſubſidies were at firſt impoſed for a time; but the ſe- 
yeral acts by which they were impoſed have been from time to 
time continued, and are all now in force.Þ  _ 

Beſides thefe ſubſidies, to which all wines imported are liable, 
there are duties impoſed upon divers kinds of wines by particular 
icts of parliament. Een e e 8 | 

Before the Reſtoration only wines were liable to a duty of ton- 
nage; but ſince that time divers other liquors are, by particular 
acts of parliament, rendered liable to a duty of tonnage, _ og 

By 12 C. 2. c. 4-5 15. it is provided, „ That the prifage Prifage 
« of wines, or priſe wines, ſhall not be charged with the payment _ ex- 
« of any _ ſubſidy; or ſum of money, impoſed upon wines N == 
« by this act. | . > of by TC, 
| BY 1 Fac. 2. c. 3.56. it is enacted, „ That no merchant ſhall Pricage | 
« be charged with any duty impoſed by this act for the priſage 8 
« wine which he imports; but that it ſhall be received, and taken duty. 
« from the perſon who hath or enjoyeth the benefit of the ſaid 
« priſage wine,” n ME 99 F 
As the 9 & 10 W. 3. c. 23. by which a ſubſidy of tonnage is 
impoſed upon wines imported, is quite ſilent as to priſage wine, 
the conſtruction has been, that priſage wine is chargeable with the 2 
duty of tonnage impoſed by this ſtatute. E's Eb Ro"; 
In an action of aſſumpſit for 506 pounds received to the plain» Salk. 67. 
tif's uſe, it was found by-a ſpecial verdict, that the defendant r 
claimed the priſage of all wine imported under. a grant from [Parker, 
Charles the Firſt ; and that, by virtue of the grant, he was to hold 209. S. C. 
the ſaid priſage wine diſcharged of all aids and taxes; and the ay * 
queſtion was, whether the granteè ſliould pay the ſubſidy of ton - and Led 
nage impoſed upon wine imported by the 9 & 10 . 3. for Trevor's ar- 
priſage wine? After judgment for the grantee in the court of pt dated 
3 a writ of error was brought in the Exchequer-cham - The queſtion 
ber. It was inſiſted for the grantee, that priſage wine was a part determined 
of the ancient toyal revenue; that if it were now in the hands of —— 4 
the queen, ſhe could not pay a duty for her own priſage wine ; have been a 
and that the grantee, who claims under the crown, ought to have bog time in 
the ſame exemption ; and the rather, becauſe the priſage of all —_— 
wine imported was granted to him, with an immunity from aids book in the 
and taxes. It was on the other fide admitted, that, if the wine gif: of the 
had remained in the hands of the queen, no duty ought to have bf Trade, 
been charged apon it; it being abſurd, that the queen ſhould be which was 
chargeable with a duty to herſelf for her own wine: but it was ingly 
ſaid, that, as the wine comes into the hands of a ſubject, who may c,:ed to the 
pay a duty for it, there is no EY his being charged with editor by 


the duty. It was likewiſe ſaid, that the clauſe of immunity could Che 


— 


only extend to the duty of tonnage, then ſubſiſting, and not to any the author 
duty, which might be granted by a future act. It was holden by of feyeral 
all the judges, that, immediately upon importation, the ſubſidy of n 
—_— impoſed by the 9 & 1 3. c. 23. attaches upon - he has met 


4 
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| with the the wine; and that the grantee receives whatever part he takes 
— for priſage chargeable therewith. And the judgment was te- 


« Upon an verſed. | 


aQion of aſſumpſit brought, term Paſch, anno 13 W. 3. by Wm. Paul, Eſq. leſſee of the priſage vibes, 

againſt Thomas Cooks, Fla collector of the duty upon wines in the port of London, for 50 U., the quel. 
tion upon the ſpecial verdict was this, viz, Whether priſage wines were liable to pay the ſecond ſublidy, 
or the duty laid by the act of 9 & 10 W. 3. —Note, It was admitted by the ſpecial verdict, that the 
wines in queſtion, had paid the impoſt laid by the act of 1 Ja. 2, c. 3. and alſo the additional impot 
by the atofg&5;W.& M. c. f. and alſo 25 J. per ton, by the act of 7&8 W. 3. c. 20.— The caſe 
depended in the court of Exchequer about three years, and had been argued thrice by counſel on both 
fides, and this day being 16th June 1705, it ſtood for the judgment of the court ; but the barons being 
divided in their*opinions, viz. Mr. Baron Smith and Mr. Baron Price for the defendant, and Mr. Baron 

N Bury and the Lord Chief Baron for the plaintiff, no judgment could be entered; and therefore upon the 
laintiff 's motion the cauſe was adjourned into the Exchequer· chamber proprer difficultatem, to be heard 
before the twelve judges. | 1 ; 
Abſtract of the argument of the two barons who were of opinion for the defendant. 

\ When the duty of priſage was in the crown, no ſubſidy could be paid, becauſe the crown could not pay 
duty to itſelf; bur when it was granted out of the crown, then the contradiction ceaſes. It is the ſame 
caſe with that of a rector, who demiſes or lets out his gebe, and is entitled to receive tithes from his own 
leflee. The words in Sit Wm. Waller's patent, that they ſhall be free from all duties and ſums of money 
whatever, could not extend to exempt priſage wines from duties ſubſequent to-the patent, but only from 
ſuch as were then in being, and in the power of the crown. The ſtatute of [a. 2. expreſsly provides, that 
the duty laid by the act ſhould be paid by the perſon that was engitled to the priſage ;; and the act of 
9 & 10 W. 3. \ 7. appointing that all the clauſes, powers, directlons, &c. in any former acts, ſhall he 
practiſed and put in execution for levying the duty as fully as if thoſe acts had been recited, priſage wines 
are as plainly ſubjected to that duty, as if the ſaid clauſe in the iſt of James had been recited in the act 
of 9 & 10 W. 3. The caſe differs from wreck, priſage wines being imported, which wreck is not, and 
then they are imported by way of merchandize, for ali wines in the ſhip are originally imported by way of 
merchandize till the e'e&ion of the priſage wines is made; and even then, it is not to be imagined, that 
the patentee had it for his own conſumption, whatever the crown had before the grant. Although the 
clauſe in the 12 Car. 2. C 16. to exempt priſage wines from the tonnage be declaratory, yet the words ac 
to be governed by the ſubject · matter of the act; and to what purpoſe was the declaring clauſe, if priſag 
wines were not chargeable with the duty by the former part of that act? 

Abſtract of the argument of the two barons who were of opinion for the plaintiff. | 
Priſage wines was a right originally veſted in the crown by the common law, and ſo differs from other 
duties which were granted by paliament; inbaret exceptic, and therefore ſtood exempt from all duties. 
The cuſtoms called magna et e. cuſtuma were not due of common right or by preſcription, the one be- 
+ Ing granted the 12 Edw. 1. the other lege mercatorid, in 31 Edw. 1., and by common law no impoſition 
could be laid * goods ; and fo in the ſtatute of 12 Car. 2. of tonnage and poundage, 5 7. Tonnage 
was firſt granted 5 R. 2. and afterwards ſucceſſively the kings received it from the parliament, generally 
for lives. Priſage was an inheritance ; and King James the Firft had it as ſuch : but he had but an eſtate 
for life in the tonnage : the firſt was his own eſtate, the other was a gift; ſo one could not operate on the 
other. Priſage is very different from purveyance, which is only a power or privilege, but the other is 4 
property, and may be granted. It was originally not chargeable with any duty, and carried along with it 
an exemption in its own nature. It was not originally imported for ſale, or by way of merchandize. At 
the making of the ſtatute of 12 Car. 2. of tonnage and poundage, and the clauſe relating to priſage, ut ru, 
ita t a rerum are to be conſidered ; and that clauſe firſt declares the original right of exemption, and 
then gives the exemption or particular diſcharge in virtue of that act. The duty laid by 9 & 10 W. 4 
is called a further ſubſidy, and has ſuch a relation to the act of tonnage and poundage, which is the 
— that the whole act ſeems incorporated into it; conſequently, the ſame exempdion takes 
place.” | 


Newerry,q.q. [The ſhip Eagle was a veſſel that carried timber from Faverſham 
ada» Wag in the port of Sandwich to the port of London. She had no mid- 
has taken ſhip beam, nor any deck, and was an open veſſel. All this was 
this caſe found by verdict on an information of ſeizure for the duty of tou- 
above book, nage, and the court was of opinion, that ſhe was not chargeable 
communi- With the duty of tonnage within the fat. 5 & 6 W. & M. for that 
cated to ſtatute preſcribes no other rule to meaſure any ſhip by, but from 
Cr the midſhip beam, and from the deck. Now no other duty is 
The date of Created by that act, but according to the meaſure ; ſo not being 
its not meaſurable according to the act, ſhe cannot be charged by the 2 


4 


Smuggling. 


The court alſo doubted, whether the veſſel could be ſaid to trade it appears, 
coaſtwiſe, as ſhe was an open veſſel, and never was at fea, nor ne ter 
before the year 169 LO 


could live at ſea, ] 
2. Of the Duty of Poundage. 


The different ſubſidies of poundage are, from the time or man- 
ner of their having been impoſed, thus diſtinguiſhed: 

That impoſed by the 12 C. 2. c. 4. is called the old ſubſidy. 

That impoſed by the 9 & 10 W. 3. c. 23. is called the further 


ſubſidy. | 
That impoſed by the 2 Anne, c. g. is called the one-third ſub · 


ſidy. | 

That impoſed by the 3 Anne, c. 5. is called the two-thirds ſub- 
ſidy. 
i hat impoſed by the 21 G. 2. c. 1. is called the ſubſidy of one 
thouſand ſeven hundred and forty-ſeven. | | 

By the 12 C. 2. c. 4 f 1. it is enacted, © That a ſutfidy called 
« poundage, that is to ſay, of all manner of goods and merchan - 
« dizes of every merchant, natural-born ſubject, denizen, and alien, 
« to be carried out of this realm or any your Majeſty's dominions 
« to the ſame belonging, or to be brought into the ſame by way 
« of merchandize, of 2 value of every twenty ſhillings of the 
« ſame goods and merchandizes, according to the ſeveral and parti- 
« cular rates and values of the ſame goods and merchandizes, as the 
« ſame are particularly and reſpectively rated and valued in a book 
« of rates hereinafter mentioned and referred-unto, twelve pence, 
« and ſo after that rate, except and foreprized out of this grant 
« of ſubſidy of poundage all manner of woollen cloths, made or 
© wrought or to be made or wrought within this realm of England, 
commonly called old draperies, and all wines before limited to 
« pay ſubſidies of tonnage, and all manner of fiſh Engli/h taken 
and brought by Engliſh bottoms into this realm, and all manner 
« of freſh fiſh and beſtial that ſhall come into this your realm, 
« and all other goods and merchandizes, which in the ſaid book - 
of rates are mentioned to be cuſtom free.“ | 

By 5 6. it is enacted, „That the rates, intended by this act, 
* ſhall be the rates mentioned and expreſſed in one book of rates, 
* intituled the rates of merchandize, as they are rated and agreed on 
* by the Commons Houſe of Parliament, ſet dowon and expreſſed in this 
book, to be paid according to the tenor of the aft of tonnage and 
* poundage, and ſubſcribed with the hand of Sir Harbottle Grim- 
* ſtone, Bart. Speaker of the Houſe of Commons, which ſaid book of 
rates compoſed and agreed upon by your Majeſty's ſaid Com- 


* mons, and alſo every article, rule, and clauſe therein contain- 


* ed, ſhall be and remain as effectual, to all intents and purpoſes, 
as if the ſame were included particularly in the body of this 
> 4 act.“ | | 
n the book of rates it is provided, © That if there ſhould hap» 

© pen to be brought in or carried out of this realm any goods' 
liable to the payment of cuſtoms or ſubſidies, which either are 
T 2 omitted 


* 


tc omitted in this book, or are not now uſed to be brought * or 
carried out, or by reaſon of the great diverſity of the value of 


„ ſome goods could not be rated; that in ſuch caſe ever cuſtomer 


« or collector for the time being ſhall levy the faid cuſtom and 
cc ſubſidy of poundage according to the value or price of ſuch 
* to be affirmed upon the oath of the merchant, in the pre- 
_ Ges of the cuſtomer, colleCtor, comptroller, and ſurveyor, or 
«- any two of them.” 

By the 9 & 10 I. 3. c. 23.5.4. it is enacted, © That one fur. 
« ther ſubfidy called poundage, that is to ſay, of all manner of 
40 goods and merchandizes, of every merchant, natural- born ſub- 
% ject, denizen, and alien, to be imported or brought into this 
« realm, or any one of his Majeſty's dominions to the ſame be- 
« longing, by way of merchandize, of the value of every twenty 
« ſhillings of the ſame goods and merchandizes, according to the 
* ſeveral and particular rates and values of the ſame goods and 
« merchandizes, as the ſame are particularly and reſpectively rated 
« and valued in the book of rates referred to by the 12 Car, 2. c. 4. 
« twelve pence, and ſo after that rate; and if there ſhall happen 
6 to be brought into this realm any goods liable to the payment 
« of the ſublidy by this act granted, which are not particularly 
& rated in the ſaid book of rates, every cuſtomer or collector for 
« the time being ſhall levy the ſubſidy by this act granted, ac- 
« cording to the value or price of ſuch goods, to be affirmed upon 
« the oath of the merchant, in the preſence of the cuſtomer, col- 
« lector, comptroller, and ſurveyor, or any two of them.“ 

By this ſtatute, beſides all the goods excepted in the 12 C. 2. c. 4. 
all goods and merchandizes uſed in dying are excepted z _ 
{ 5. it is enacted, “ That all drugs chargeable by this act, whi 
« ſhall be imported directly from the place of their growth in 
« Engliſþ-built ſhipping, and all ſpicery except pepper, which ſhall 
« be imported directly from the place of its growth in Eng/iſb- 
« built ſhipping, ſhall be rated to pay by this act one-third part 
« of what is charged in the faid book of rates and no more; and 
« that this act ſhall not extend, to charge linen or wrought ſilks 
« imported with the additional duty of one moiety of the rate 
« mentioned in the ſaid book of rates; or to charge tobacco, of 
« the Engliſb plantations, with the additional duty of one penny 
&« per pound, over and above the ſublidy mentioned in the faid 
& book of rates.“ 

By the 2 Anne, c. 9. f 1. it is enated, . That one other ſub- 


4 A e poundage, of all manner of goods and merchandizes 


4c to be imported or brought into this realm, or any of her Ma- 
« jeſty's dominions to the ſame belonging, by way of merchandize; 
cc that is to ſay, one-third part of ſuch or the like ſeveral and re- 
« ſpective duties, as, by an act of the ninth year of the reign of 
« William the Third, are impoſed or payable for or upon the ſame 
« goods and merchandizes reſpectively, except the ſaid goods and 
« other merchandizes, as by the ſaid a&t are exempted from the 
payment of the ſubſidy thereby granted.” 


by 


| Smuggling. 

By the 3d of Anne, c. 5. 1. it is enacted, . That one other 
« ſubſidy, called poundage, of all manner of goods and merchan- 
« dizes to be imported or brought into this realm, or any of her 
« Majeſty's dominions to the ſame belonging, by way of merchan- 
« dize; that is to ſay, two-third parts of ſuch or the like ſeveral 
« and reſpective duties, as by an act of the ninth year of the 
« reign of William the Third were granted, and are payable for 
« and upon the ſame goods and merchandizes e ex- 
« cept tobacco and ſuch currants as ſhall be imported in Engliſb- 
« built ſhipping navigated according to the laws now in force, 
« and ſugar from the Engliſh plantations; and ſuch goods and 
« other merchandizes, as by the ſaid act are exempted from the 
« payment of the ſubſidy thereby granted.” | 

No goods, wares, or merchandize exported were liable to any 
of the ſubſidies already mentioned, except the old ſubſidy, and 
ſome goods liable to that ſubſidy, had by the acts impoling the 
other ſubſidies been exempted therefrom. | 

It is moreover enacted by the 8 G. 1. c. 15. $ 7. © That for the 
« further encouragement of the Britiſh manufactures, the ſeveral 
« and reſpective ſubſidies and duties whatſoever, payable to his 
% Majeſty, his heirs or ſucceſſors, by any law now in force, upon 
« the exportation of any goods, or metchandizes, of the produce 


« or manufacture of Great Britain, ſhall ceaſe, determine, and - 


« be no longer due or payable, for ſo much of the ſaid goods or 
« manufactures as ſhall from thenceforth be exported.” 

But by 5 8. it is provided, “That this act or any thing herein 
contained ſhall not extend, or be conſtrued to extend, to deter- 
© mine, alter, or leſſen, the ſeveral or reſpective ſubſidies of pound- 
« age, or other dutics, payable upon the exportation of allum, 
lead, lead ore, tin, leather tanned, copperas, coals, wool, cards, 
« white woollen cloths, /apis calaminaris, ſkins of all forts, glue, 
« coney hair or wool, hares wool, hair of all ſorts, horſes, and 
« litharge of lead; any thing herein contained to the contrary not- 
« withſtanding.” | | 
By the 11 G. 1. c. 7. after reciting, that it had been provided 
in the book of rates referred to by an act of the twelfth year of the 
reign of King Charles the Second, that if there ſhould be brought 


into this realm any goods liable to the L ery of cuſtom or ſub» . 


lidy, which either were omitted in the ſaid book, or were not 
then uſed to be brought in, or by reaſon of the great diverſity of 
the value of ſome goods could not be rated; that in ſuch caſe eyery 
cuſtomer or collector for the time being ſhould levy the ſubſidy of 
poundage granted by that act according to the value and price of 
ſuch goods, to be — upon the oath of the merchant, in the 
preſence of the cuſtomer, collector, comptroller, and ſurveyor, or 
any two of them; and that in the ſubſequent acts, by which a 
ſubſdy of poundage or duties upon particular goods had been im- 
poſed, the like proviſion as to all goods thereto liable and not rated 
in the ſaid book of rates was made; and that it had been found 
by experience, that the value of the ſeveral ſorts of goods, uſually 
imported and not rated in the ſaid book of rates, which is ſworn 
S 3 do 
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to or affirmed by the importers, according to which the ſaid ſub. 
- Gdies and other duties are to be paid, have been very unequal, 
- ſome perſons greatly undervaluing the ſame, to the detriment of 
the revenue and diſcouragement of the fair traders, it is enaQted, 
„ That the ſeveral proviſions and clauſes, contained in the ſaid 
s recited acts and book of rates before mentioned, for aſcertain. 
„ ing the value of goods or merchandizes imported according to 
„ the oaths or affirmations of the importers, ſo far as the ſame 
. * relate to the particular goods and merchandizes mentioned, and 
„ expreſſed in a certain book of rates hereinafter mentioned and 


6“ referred unto, ſhall be and are hereby repealed and made void,” 
By 5 2. it is enacted, . That in lieu of the ſaid former rates 
4 and duties ad valorem, repealed by this act, there ſhall be pay. 


4 able and paid for the ſaid old ſubſidy the ſeveral rates and du- 


ties mentioned and expreſſed in one book of rates, intituled, 
« An additional boot of rates of goods and merchandizes uſually in- 


60 ported, and not particularly rated in the book of rates, referred 1 
cc 


in the aft of tonnage and poundage made in the twelfth year of the 
4 reign of King Charles the Second, with rules, orders, and regula- 


t tions, Signed by the Right Honourable Spencer Compton, Eſq. 
„ Speaker of the Honourable Houſe of Commons, the ſaid rates and 


« duties to be paid, upon importation of the ſaid goods and mer- 
te chandizes reſpeCtively, into any port or place within this king- 
& dom, and ſo in proportion for any greater or leſſer quantity; 
& which ſaid laſt- mentioned book of rates, compoſed and agreed 


„ upon by your Majeſty's ſaid Commons, and every article, rule, 
% and clauſe therein contained, ſhall be and remain during the 
continuance of the ſaid act of tonnage and poundage of full 


force, and ſhall be put in execution as fully and effectually, to 


cc 
40 
all intents and purpoſes, as if the ſame were particularly in- 
6 


ſerted in this preſent act.“ . 

By 5 3. it is enacted, “ That in all caſes where any of the 
% goods or merchandizes, mentioned in the ſaid book of rates, are 
« by law ſubject or liable to any of the ſubſidies. or duties, ac- 
« cording to the reſpective values ſct thereon for the ſaid old ſub- 
« fidy, or in proportion thereto, the ſame ſhall be paid propor- 
« tionally, according to the particular value ſet thereon in the 


4 ſaid book of rates laſt mentioned, for the old ſubſidy aforeſaid, 


« and not according to the oath or affirmation of the importer; 
te any thing in the reſpective acts which granted the ſaid duties, 
44 or in any other act, to the contrary notwithſtanding.” 

By 9 7. after reciting, that it may happen, that ſeveral goods 
and merchandizes may be imported which are omitted to be rated 
in either of the ſaid books of rates, it is enacted, „That, in ſuch 
&« caſe, the value and price of ſuch goods and merchandizes ſhall 
« be aſcertained by the oath or affirmation of the merchant, in 
the preſence of the cuſtomer, collector, comptroller, and ſut- 
% yeyor, or any two of them, and the old ſubſidy, or other duties 
„ which are payable in proportion to the ſaid old ſubſidy, ſha 
be paid according to ſuch value and price.” 


By 


Smuggling. 

By 58. it is enacted, . That for the better preventing of frauds 
« to the revenue, and that all merchants may be upon a more 
« equal foot in trade, it ſhall and may be lawful for the collector 
« and comptroller, or other proper officers of the cuſtoms, to open, 
« yiew, and examine ſuch goods and merchandizes paying duty 
« ad valorem,. and -compare the ſame with the value and prige 
« thereof ſo ſworn to or affirmed ; and if upon ſuch view and ex- 
« amination it ſhall appear, that ſuch .goods and merchandizes 
« are not valued by ſuch oath or affirmation according to the true 
« yalue and price thereof, according to the true intent or mean- 
« ing of this or any other act or acts of parliament, that then and 
« in ſuch caſe the importer or proprietor ſhall, on demand made 
« in writing by the cuſtomer, or collector and comptroller of 
« the port, where ſuch goods and merchandizes are entered, de- 
« liver or cauſe to be £3. N all ſuch goods and merchandizes 
© into his Majeſty's warehouſe at the port of importation, for the 
« benefit of the crown; and upon ſuch delivery the cuſtomer or 
« collector of ſuch port, with the privity of the comptroller, ſhall 
« out of any money in his hands, ariſing by cuſtoms or other du- 
« ties belonging to the crown, pay to ſuch importer or proprietor 
« the value of ſuch goods or — 4 ſo ſworn to or aſlirm- 
« ed for the faid. old ſubſidy as aforeſaid, together with the addi- 
« tion of the cuſtoms and other duties paid for ſuch goods, and 
« of ten pounds per centum over and above the value thereof, 
taking a receipt for the ſame ſrom ſuch importer or proprietor, 
in full ſatisfaction for the ſaid goods as if they had 2 regu- 
« larly fold; and the reſpective commiſſioners of the cuſtoms 
&« ſhall cauſe the ſaid goods to be fairly and publickly ſold for the 
« beſt advantage, and out of the produce thereof the money ſo 
« paid or advanced as aforeſaid ſhall be repaid to ſuch collector, 
to be replaced to ſuch funds from whence he borrowed the 
« ſame, and the overplus, if any, ſhall be paid into his Majeſty's 
© Exchequer towards the ſinking fund; any law, cuſtom, or uſage 
« to the contrary, in any wiſe notwithſtanding.” 

By the 21 G. 2. c. 2. { 1. it is enated, © That over and above 
© all ſubſidies of poundage, and over and above all additional du- 
« ties, impoſitions, and other duties whatſoever, by any other act 
« or acts of parliament, or otherwiſe howſoever, already due and 
% payable, or which ought to be paid to his Majeſty, his heirs or 
* ſuccefſors, for or upon any goods or merchandizes which ſhall 
de imported or brought into the kingdom of Great Britain, one 
further ſubſidy of poundage, of twelve pence in the pound, 
© ſhall be paid to his Majeſty, his heirs and ſucceſſors, upon all 
manner of goods and merchandizes, to be imported or brought 
into this realm, or any of his Majeſty's dominions to the ſame 
belonging, by the importer of ſuch goods or merchandizes, be- 
© fore the landing thereof, according to the ſeveral particular 
* rates and values of the ſame goods and merchandizes as the 
« {ame are now particularly and reſpectively rated and valued in 
* the reſpective books of rates referred to by the acts of the 
* twelfth year of the reign of King Charles the Second and the 

| — 8 85 eleventh 
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„ | # Eleventh year of the reign of Nr er Majeſty; or b any ade 


act or acts of parliament; or which do now pay any duty ad 
N c valorem.” ' f ö | | 

3 By 6 4. it is provided, That nothing in this act contained 
W ſhall extend, or be conſtrued to extend, to any goods or mer. 


„ chandizes which were or are now allowed, by the faid act of 

& the twelfth year of the reign of King Charles the Second, or 

« any other ad or acts of parliament, to be imported duty free, 

a 4 nor to any prohibited goods or merchandizes which may be im- 
1 « ported by the United Zaff-India Company.“ 

2 Bl. Cam, The above books of rates, however, are now declared to be 
e rg of no avail by the ſtatute of 27 Geo. 3. c. 13. called the conſolida- 
tion act. By this ſtatute all the former ſtatutes impoſing duti 

on cuſtoms and exciſe are repealed with reſpect to the quantum 
the duty; and all the former duties are conſolidated, and ordered 
to be paid according to a new book of rates annexed to the ſtatute, 
All the articles enumerated in that book, pay, upon importation 
or exportation, the ſum therein ſpecified, according to their weight, 
number, or meaſure. And all other goods and merchandize, not 
being particularly enumerated or deſcribed, and permitted to be 
imported and uſed in Great Britain, ſhall pay upon importation 
271. 105. per cent. ad valorem, or for every 100 J. of the value 
thereof; but ſubject to a drawback of 25 J. per cent. upon export- 
ation. Very few commodities pay a duty upon exportation; but, 
where that duty is not ſpecified in the tables, and the exportation 
is not. prohibited, all articles may be exported without payment 
of duty, provided they are regularly entered and ſhipped ; but on 
failure thereof, they are ſubject to a duty of 5 J. 105. per cent. ad 
valorem. And to prevent frauds in the repreſentation of the value, 
2 very ſimple and equitable regulation is preſcribed by the act, 
vic. the. proprietor ſhall himſelf declare the value, and if this 
ſhould appear not to be a fair and true eſtimate, the goods may be 
"ſeized by the proper officer; and four of the commiſſioners of the 
cuſtoms may direct that the owner ſhall be paid the price which 
he himſelf fixed upon them, with an advance of 10 per cent. be- 
ſides all the duty which he may have paid; and they may then 
order the goods to be publickly ſold, and if they raiſe any ſum 
beyond what was paid to the owner, and ſubſequent expences, one 
half of the overplus ſhall be paid to the officer who made the 
ſeizure, and the other half to the publick revenue. ] 
Divers kinds of goods, wares, and merchandizes, befides being 
liable to all the ſublidies and poundage, are moreover liable to cer- 
tain duties, impoſed by particular a&s of parliament. 925 
Vaugh.166, It has been holden, that goods thrown on ſhore, from a ſhip 
_— which has been wrecked, are not liable to any duties; becauſe 
Gotfia, they are not to be confidered as brought into the kingdom by any 
x2C.2.c.4. of the king's natural-born ſubjects, cr by any other perſon or 
** . ſtranger, but by the wind and fea, | 5 
rermined in the caſe of Sheppard v. Goſnold was, that for goods not intended te be imported inte Eng- 
land, and which were wrecked, no cuſtoms were due :- ſor it was expreſsly found by the jury, that the 
; re in queſſion were dipped in Foreign parts, as merchandize, and nut intended to be imperted into Eng- 
| 2 but to be carried into other fire gu parti. The queſtion, whether goods wrecked were 3 
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oble, had long depended without receiving any judicial opinion» In Queen Flizabeth's time, it was 
raiſed upon a record, but not decided. To an information claiming goods as forfeited under the tat. 
of 1 E. 6. becauſe they had been landed without the cuſtoms due for them having been paid or agreed 
for, the defendant juſtified as vendee of the Lord Cobham, upon whoſe manor they had been wrecked, 
ihd who had ſeized them under a preſcriptive right to wreck of the ſea appurtenant to his manor, It 
does not appear, whether in this caſe the queſtion was ever argued, the reporter only adds, _—_— | ft 
bona juſtificatio. Saunders's caſe, Moor, 224. In the mean time the practice had uniformly been in 
fayour of the claim of the crown, and the caſe of Sheppard v. Goſnold was not generally conſidered as 

tervailing it. The queſtion therefore was again raiſed : Molloy (lib. 2. c. f. & 9+) ſays, that in the 
ke caſe in all circumſtances, Hil. 6 W. 3. C. B. between Power and Sir Wm. Portman, the judges, and 
more particularly Treby, Ch. I. ſeemed to be of opinion, that goods wrecked, or flotſam, ſhould pay cuſtom, 
The matter, howeyer, appears to bave been brought in that ſame year to a final deciſion in the caſe of 
rtney v. Bower, which was an action brought by Sir Wm. Courtney as lord of the manor of Soar in 
yonſhire, againſt two euſtom - houſe officers, for ſeizing goods that had been wrecked upon that manor, 
The cauſe was tried before Holt at Exeter, who was with difficulty prevailed with to allow it to be 
found ſpecially, conceiving the law to have been thoroughly ſettled by the caſe of Sheppard v. Goſnold. 
The ſpecial yerdi& was argued _ times in the court of Common Pleas, where it was at length ad- 
judged by three judges againſt the claim of the crown ; but Treby, Ch. J. being of a contrary opinion, 
a writ of error was brought in B. R., where the judgment was affirmed fimply upon the authority of 
the caſe of Sheppard v. Goſnold. 1 Ld. Raym. 501. Whether this caſe of Courtney v. Bower were 
the ſame in all its circumſtances with that of Sheppard v. Goſnold, we are not informed ; but the re- 
er ſtates it as a general propoſition, that for wreck and flotſam no cuſtoms ought to be paid. Lord 
olt, too, upon this caſe being mentioned a few years afterwards, ſaid, that always fince the caſe of 
Sheppard v. Goſnold, it had never been a doubt, but that wreck ſhould not pay cuſtom ; and that if the 
caſe of Courtney v. Bower had been in B. R. he would not have ſuffered more than one argument, and 
that pro formd tantum. 1 Ld. Raym. 388.——But though no cuſtom be due for wreck, yet another 
queſtion ariſes: Where are tbe goods to be depoſited till it ſhall appear whether they are, wreck or not ? 
y the ſtat. of 27 E. 3. c. 13+ no goods are wreck, but where no property can appear in any perſon ; for 
although no living creature be ſaved out of a ſhip wrecked, as it is ſaid in ſtat. 3 E. 1. c. 4., yet, if the 
owner's property can be made out by marks, cocket, letter, or otherwiſe, owner ſhall have his 
goods, paying what is reaſonable for ſalvage; and he hath a year and a day given him by the 3 E. 1. to.. 
re his property. Therefore it ſhould ſeem, the lord of a manor, or vice- admiral, hath no right to 
ine any wrecked goods, till that time be expired ; but they ought to be preſerved as directed by 3 E. 1. 


und 4 E. 1. de officio coronatoris, that is, to be placed, ſo as the town where they ſhall be found may 


be charged with them duting that time. And in regard if any owner of the goods ſhould make out 
his property to them, he will be liable to pay the cuſtoms, if he do not export them again (as he may) 
but (ell them, here it ſeems, the officers of the cuſtoms ſhould take care by keeping the goods by 
conſent of the towns that would be-anſwerable for them, or by delivering them to the towns, to be ſe- 
cured, that if any owner can be made out within the year and the day, the king ſhall have his cuſtoms 3 
and the lord of the manor, or vice-admiral, claiming wreck, hath no right to take the goods from 
them till after the year and day by the expreſs proviſion of ſtat. 3 E. 1.——In-the mean time, if the 
goods are of a periſhable nature, it is uſual to permit the lord of the manor, or vice-admiral, to diſ. 
poſe of them, upon giving ſecurity for the payment of the cuſtoms, if roy pom appear to be due. It 
has indeed been determined, that the ſheriff may in ſuch caſe make ſale of them. Eyſton v. Studd, 
Flond. Comm. 465, 466. See too, 5 Burr. 2738.] "M4 


In an action of trover, for the converſion of 14 ſhirts, a night- Str. 943- 
gown, and a cap, a caſe was made for the opinion of the court. agg, 
It was ſtated, that the plaintiff arrived at Dover from France, and ; 
brought the goods with him as his own wearing apparel, and not 
as merchandize or for ſale; and that the defendant ſeized them 
for non-payment of duty. Upon the firſt argument, the court 
inclined ſtrongly for the plaintiff; but a further argument was 
ordered. At another day the Attorney-General came into court, 
and ſaid ; that, it being ſtated particularly, that the goods were 
not imported as merchandize, it was too much for him to endea- 
vour to ſupport the ſeizure: but that, if it had ſtood only upon 
the words that he did not bring them in for ſale, he would have 
endeavoured to have ſupported it. 

It has been adjudged, that ſhips taken as prize by a"Briti/h man Camoiin v. 
of wary are, upon ſale, liable to the duty of 5 /. per cent. ad valorem — 
charged upon goods and merchandizes by the ſtatute of 12 3 [The act of 
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34 8. 3. But it was determined in this ſame caſe, that — 


er g, belonging to à French ſhip ſo taken, were not chargeable Li ür 


Aas and additional duty of 1 d. an ell by 12 lun. Jeff. 1. e. 16. and 1g 


_privateſkips, Geo. 2. c. 27. for the plain intent of the proviſions of theſe 
— from Was, that Britiſh ſhips ſhould be furnifhed with Britiſs ſails; and 
the payment if they uſed foreign-made fails, that the additional duty ſhould 
WP duty de paid for them. But it would be abſurd to extend them to the 
never] fails of foreign ſhips brought in by capture, which muſt be ſup- 
OI to be furniſhed with ſails of the manufacture of their. own 
Country.] 18 | | | 
3: Of the Duties to which Aliens are liable. 


Aliens are ſubject to ſome duties, which are not paid by na- 
tural-born ſubjects, or by perſons naturalized by act of par. 
hament. Bos: | | 
By the 11 H. 7. c. 14. it is enacted, & That all merchant 
1 ſtrangers and others, that be made denizens by the king's let- 
« ters patent or otherwiſe, ſhall pay ſuch cuſtoms and ſubſidies 
4 for their goods and merchandize, inwards and outwards, as they 
&« ſhould have paid if ſuch letters patents had never been made.” 
The practice of impoſing extraordinary duties upon aliens is 
ancient, 2 

Rot. Chart. By the charta mercatoria aliens were liable to a higher duty upon 
3 E. 1. wools, wool-fells, and leather exported than natural-born ſubjects; 
n 4, and they were likewiſe to pay a duty of three pence in the pound 

c. 26. upon all other goods imported, except wine. | 


In the reign of Edward the Third, the ſubſidy of tonnage was 
ſix ſhillings per ton upon the wine of aliens; whereas that of 
Engliſh merchants was only half that ſum ; and the ſubſidy of 
poundage was two ſhillings upon the goods of aliens; whereas 
that of the Engliſh merchants was only one ſhilling. 

The extraordinary duties paid by aliens being heretofore, to 
diſtinguiſh them from the larger duties paid by Engliſb merchants 
as well as aliens, called parve cuſtumæ, all extraordinary duties, at 
this day paid by aliens, are accounted for by the name of petty 
cuſtoms. | 
12C.2.c.4 By the ſtatute impoſing the old ſubſidy of tonnage, aliens are 

to pay for ſome ſorts of wine one-third, for others one-fourth, and 
for others one-fifth more duty than is paid by Eng liſb merchants, 
e&10W.3, The ſame extraordinary duties of tonnage are impoſed upon 
&- 25 © Aliens, by the ſtatutes impoſing the further ſubſidy, the one-third 
> Annes 3. ſubſidy, and two-thirds ſubſidy, as are impoſed by the act grant- 
ing the old ſubſidy. 
| The duty of two ſhillings per ton, called butlerage, granted by 
charta mercatoria, is at this day to be paid by merchant ſtrangers, 
upon all wine imported by them. 
120. 2. 4. By the ſtatute, impoſing the old ſubſidy of poundage, it is enact- 
ed, “ That of every twenty ſhillings value, of any of the native 
«© commodities of this realm, or manufactures wrought of any 
« ſuch commodities, to be carried out of this realm by any _ 
: 1. 
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« chant alien, according to the value thereof in the book of rates 
«. hereinafter referred to or expreſſed, twelve pence. in the pound 
« ſhall be paid, over and above the ſubſidy of twelve pence in the 
« pound to be paid by Engiz/h merchants.” 
By the book of rates, art. 12. it is ordered, That merchant 


« ſtrangers, who according to the rates and values in this book 
« contained do pay double ſubſidy for lead, tin, and woollen cloth, 


« ſhall alſo. pay double cuſtom for native manufactures of wool 
« or part wool; and the ſaid ſtrangers are to pay upon all other 
« goods, as well inwards as outwards, rated to the ſubſidy of 
« poundage, three pence in the pound, or any other duty payable 
6 by charta mercatoria, beſides the ſubſidy.” 

But by the 25 C. 2. c. 6. 5 1. it is enacted, That ſo much of 
« ſuch clauſes of the ſtatute of the twelfth year of our ſoverei 
« lord the king, that now is, and of the twelfth article of 
« book of rates therein mentioned, and of all other clauſes con- 
« tained in any other act or ſtatute of this realm whatſoever, as 
« do any ways concern any cuſtom or ſubſidy upon any of the 
« native commodities of this kingdom (except coals) or manu- 
« factures wrought or made in this kingdom or town of Berwick 
« upon Tweed, to be exported out of this realm, payable by any 
« merchant alien made denizen, or other ſtranger or alien, over 
and above the cuſtom and ſubſidy payable by his Majeſty's na- 
« tural-born ſubjects, be hereby repealed.” ; 

By the 12 C. 2. c. 18.49. it is enafted, That for prevent- 
« ing the great frauds, daily uſed in colouring and concealing 
« aliens goods, all wines of the growth of France or Germany, 
© which ſhall be imported into England, Ireland, Wales, or town 
« of Berawick upon T weed, in any other ſhip or veſſel than which 
« doth truly and without fraud belong to England, Ireland, M ales, 
« or town of Berwick upon T weed, and is navigated with the 
« mariners thereof as in this act is before directed, and all ſorts 
© of maſts, timber, or boards, as alſo all foreign ſalt, pitch, tar, 
e rofin, hemp, flax, raiſins, figs, 2 olive oils, all ſorts of 
corn or grain, ſugar, pot aſhes, ſpirits commonly called brandy 
« wine or aqua vie, wines of the growth of Spain, the iſlands of 
* the Canaries or Portugal, Madeira, or the weſtern iſlands; and 
all the goods of the growth, production, or manufacture of 
% Muſcony or Ruſſia, which ſhall be imported into any of the 
© places aforeſaid, in any other than ſuch ſhipping, and ſo navi- 
« gated; and all the currants and Turkey commodities, which 
< ſhall be imported into any the places aforeſaid, in any other than 
Engliſb- built ſhips, and navigated as aforeſaid, ſhall be deemed 
« aliens' goods, and pay all ſtrangers' cuſtoms and duties.” | 

By F 10. it is enacted, © That for preventing all frauds, which 
“may be uſed in colouring or buying foreign ſhips, no foreign- 
© built ſhip or veſſel whatſoever ſhall be deemed or pals as a ſhip 
belonging to England, Ireland, Wales, or the town of Berwick 
* upon Tweed, or enjoy the privilege of ſuch ſhip or veſſel, until 
“ ſuch time as he or they, claiming the ſaid ſhip or veſſel 15 be 
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« theirs, ſhall make appear to the chief officer or officers of the 
« cuſtoms, in the port next to the place of his or their abode, 
„ that he or they are not aliens, and ſhall have taken an oath, 
e before ſuch chief officer or officers, who are hereby authorized 
« to adminiſter the ſame, that ſuch ſhip or veſſel was bond fide, 
« and without fraud, by him or them bought for a valuable con- 
« fideration, expreſſing the ſame, as alſo the time, place, and per. 
* fons from whom it was bought, and who are his part ow 

« if he have any; all which part owners ſhall be liable to take 
« the ſame oath, before the chief officer or officers of the cuſtoms, 
„ in the port next to the place of his or their abode, and that no 
6 foreigner, directly or indirectly, hath any part, intereſt, or ſhare 
«© therein; and that upon ſuch oath he or they ſhall receive a 
« certificate, under the hand and ſeal of the faid chief officer ot 
« officers, whereby ſuch ſhip or veſſel may for the future paſs, 


« and be deemed, as a ſhip belonging to the ſaid port, and enjoy 


« the privileges of ſuch ſhip or veſſel.” 

By the 13 & 14 C. 2. c. 11. $6. it is enacted, That, for the 
„ better increaſe of ſhipping and navigation, the collectors and 
„other officers of his Majeſty's cuſtoms, in all the ports of Eng- 
„ /and, ſhall make a true and perſect liſt, atteſted under their 
« hands, of all foreign-built ſhips belonging to their reſpectire 
ports, for which certificates have been made, according to the 
„directions of an act paſſed in the twelfth year of the reign of 
King Charles the Second, intituled, An ad for the increaſing and 
* encouraging of ſhipping and navigation, and tranſmit the ſame into 
« his Majeſty's court of Exchequer, there to remain upon record: 
and that no foreign ſhip, that is to ſay, not built in any of his 
«« Majeſty's dominions of a, Africa, or America, other than ſuch 
« as ſhall hond fide be bought before the firſt day of Ofober one 
« thouſand fix hundred and fixty-two next enſuing, and be ex- 
« preſsly named in the ſaid liſt, ſhall enjoy the privilege of a ſhip 
« belonging to England or Ireland, although owned or manned by 
« Engliſh, except only ſuch ſhips as ſhall be taken at ſea by letters 
« of mark or repriſal, and condemnation made in the court of Ad- 
« miralty as lawful prize; but all ſuch ſhips ſhall be deemed as 
« aliens ſhips, and beliable to all duties that aliens' ſhips are liable 
« to by virtue of the ſaid act for the increaſing and encouraging 
« of ſhipping and navigation.“ 

[By the ſtatute of 24 Geo. 3. /e/7. 2. c. 16. it is enacted, that 
the petty cuſtom, impoſed by 12 Car. 2. c. 4. or additional duty 
on all the goods of aliens or ſtrangers, ſhall ceaſe, except the du- 
ties on goods imported or exported in any foreign ſhip or veſſel, 
and except alſo thoſe which had been granted to the city of Len- 
don, called package and ſcavage. 


"© _ Smuggling. 
(E) of prohibited Goods. 


AS the offence of ſmuggling conſiſts in part in the bringing on 
ſhore, or carrying from the ſhore, of any goods, wares, or 
merchandize, which are by law prohibited to be brought on ſhore 
or carried from the ſhore, it will be proper to give ſome account 
of prohibited goods. 

The exportation of ſome goods, as for inſtance wool, is prohi- 


bited entirely. 


The importation of foreign embroidery, and divers other goods, 
is prohibited naar. 

The ſuffering of foreign manufactures to be worn in this king- 
dom muſt, by exhauſting the treaſure thereof, and depriving the 
poor of employment, be very detrimental ; but it may be for the 
benefit of trade to ſuffer ſuch to be imported, provided they be 
again exported, Upon this principle, divers of the manufactures 
of Perſia and the Eaft Indies are allowed to be imported : but it is 


provided, that they ſhall be depoſited in fuch warehouſes as are 


approved of by the proper officers of the cuſtoms ; and that no 
part of the goods ſhall be taken thereout, until ſufficient ſecurity 
be given, that the ſame ſhall be exported to foreign parts, and 
not landed again in this kingdom. | | 
For the further encouragement of trade and navigation, the 
perſon exporting prohibited goods is, in ſome caſes, entitled to a 
drawback of the duties which were paid on the importation of the 
oods. 
As one of the requiſites, neceſſary to entitle an exporter of 
prohibited goods to a drawback, is a certificate from the proper 


officer of the cuſtoms, that the duties were paid upon the import- 


ation of the goods, ſuch goods are called certificate goods. 

Such great improvements have been made in agriculture, that 
the corn produced in this kingdom is uſually more than ſufficient 
for the ſupport of the inhabitants. It follows, that the export- 
ation of corn muſt in the general be vaſtly advantageous to the 
whole nation, as well as to the land owners, To promote this, 
and that it may be ſent to foreign markets as cheap as the corn 
of other countries, it has been thought proper to allow a bounty, 
upon the exportation of divers kinds of grain, when the price of 
the grain does not exceed a certain ſum. | 

In ſome caſes, for the ſake of encouraging domeſtick manufac 
tures, an allowance or premium is granted on the exportation 
thereof, This is not only done, when they are made of foreign 
materials which have paid duties on importation, as in the caſe 
of wrought ſilks; but likewiſe, when they are made of native 
materials, as in the caſe of ſtarch and divers other manufactures. 

In all theſe inſtances, and in every other, wherein a bounty or 
drawback is paid, or any debenture is made out for the payment 
of a bounty or drawback, upon the ſhipping of any goods for ex- 
portation, the relanding of the goods is prohibited, in order to 
prevent the loſs which the revenue would thereby ſuſtain, _ 
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the injury which would thereby be done to the fair trader; and 
a bond is uſually entered into, by the perſon who receives ſuch 
bounty, drawback, or debenture, with condition, that the goods 
ſhall be carried into parts beyond the ſeas, and not landed again 
in this kingdom. ee $6543. ee eV} " + fo 


(F) Of the pecuniary Penalties and Forfeitures in- 


curred by Perſons guilty of Smuggling, or of ſuch 
Practices as have a direct Tendency thereto. "ey 


AS the offence of ſmuggling is not complete unleſs. ſome goods, 


wares, or merchandize, are actually brought on ſhore or car. 
ried from the ſhore contrary to law, a perſon may be guilty of 
divers practices, which have a direct tendency thereto, without 
being guilty of the offence. 

For the ſake of preventing or putting a ſtop. to ſuch practices, 
penalties and forfeitures are inflicted by divers ſtatutes; and in- 
deed it would be to no purpoſe, in a caſe of this kind, to provide 
againſt the end, without providing at the ſame time againſt the 
means of accompliſhing it. 3 | 

In treating of the penalties and forfeitures, to which perſons 
guilty of ſuch practices as have a direct tendency to this offence 
are liable, it is not intended to give an account of the penalties 
and forfeitures which are inflited in every particular caſe, This 
would be going into a very large field; and it will ſufficiently an- 
ſwer the preſent deſign, to give a general account of ſuch penal- 
ties and forfeitures. ee 

The rule generally adhered to, in the ſtatutes by which penal- 
ties and forfeitures are inflicted for offences againſt the laws re- 
lating to the cuſtoms, is, that one moiety of the money axiſing 
from ſuch penalties and forfeitures ſhall be to the uſe of his Ma- 
jeſty, his heirs and ſucceſſors, the other moiety to the uſe of ſuch 
perſon or perſons as ſhall ſeize.the ſmuggled or prohibited goods, 
or inform, ſue or proſecute for the ſame, by action, bill, plaint, 
or information, in any of the courts of record at We/minſter, or 


in the court of Exchequer in Scotland : But in ſome few caſes the 


application of the money is otherwiſe directed. 


1. In Ships at Sea or hovering upon the Coaſt. 


By the 5 G. 1. cap. 11. 6 8. after reciting, that divers ſhips and 
veſſels of the burden of fifty tons or under, laden with cuſtom- 
able and prohibited goods, pretending to be bound for foreign 
parts, do frequently lie hovering on the coaſts of this kingdom, 
with intention to run the ſame privately on ſhore as opportunity 
offers, to the great diminution and loſs of the revenue and ruin 
of fair traders; and that, by reaſon of the ſaid veſſels fo hover- 
ing, frequent opportunities are found for carrying on the clan- 
deſtine trade of exporting wool, and other ſtaple commodities Jer 
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is kingdom prohibited to be exported, it is enacted, © That 
—— any ſhip-or veſſel of the burden of fifty tons or under, 
laden with cuſtomable or prohibited goods, ſhall be found ho- 
« yering upon the coaſts of this kingdom, within the limits of 
« any port, and not proceeding on her voyage to foreign parts, 
« or to ſome other port of this kingdom, wind and weather per- 
« mitting, it ſhall be lawful, for any officer of his Majeſty's cuſ- 
« toms to go on board every ſuch ſhip or veſſel, and to take an 
« account of the lading, and demand and take ſecurity from the 
« maſter, or other __ having the charge of ſuch ſhip or veſſel, 
« by his bond to be entered into to his Majeſty, his heirs and ſuc- 


e ceſſors, in ſuch ſum as ſhall be treble the value of the foreign 


goods then on board, with condition that ſuch ſhip or veſſel, 
« ag ſoon as wind and weather and the ſtate and condition of 
« ſuch ſhip or veſſel doth permit, ſhall proceed regularly on her 
« yoyage, and land ſuch foreign goods at ſome foreign port or 
« ports; and if ſuch maſter, or other perſon having the charge 
« of ſuch ſhip or veſſel, ſhall refuſe to enter into ſuch bond, or, 
« having entered into it, ſhall not proceed regularly on her voyage, 
« 2g ſoon as wind and weather and the ſtate and condition of 
« ſuch ſhip or veſſel ſhall permit, unleſs ſuffered to make a longer 
« ſtay by the collector, or other principal officer of the port where 
« ſuch ſhip or veſſel ſhall be, not exceeding twenty days, then, 
« and in either of the ſaid caſes, all the foreign goods ſo on 
« board ſhall and may by any officer of the cuſtoms, by the di- 
« reftion of the collector or other principal officer, be brought 
« on ſhore and ſecured; and in caſe the faid goods are cuſtom- 
able, the cuſtoms and other duties all be paid for the ſame 
« and if wool, or any prohibited goods, or any goods liable to 
« forfeiture, are found on board ſuch ſhip or veſſel, the ſame are 
c hereby declared ſubje& to forfeiture, and the officers of the cuſ- 
* toms may proſecute the ſame, as alſo the ſhip or veſſel, in cafe _ 
„ ſhe ſhall be liable to condemnation.” 

By 5 11. ſo much of this ſtatute, as relates to the hovering of 
ſhips or veſſels of fifty tons or under, was to have continuance 
for three years from the twenty-fifth day of March one thouſand 
ſeven hundred and nineteen, and from thence to the end of the 
then next ſeſſion of parliament, and no longer.. 2 

But ĩt has been from time to time continued, and by the 36 G. 3. 
c. 40. is continued to the twenty - ninth day of September one thou- 
land ſeven hundred and ninety- ive, and from thence to the end 
of the then next ſeſſion of parliament. h | 

By 6 G. 1. c. 21. f 31. after reciting, that, by an act of the laſt 
leſſion of parliament, a remedy was provided againſt ſhips or veſ- 
{els of fifty tons or under, which lie hovering on the coaſt within 
the limits of the ports of this kingdom, and whereas ſuch ſhips or 
veſſels, in order to elude that law, do lie at anchor or hover on 
the coaſts as near the ſaid limits as may be, it is enacted, „ That 
5 if any ſhip or veſſel, of the burden of fifty tons or under, be- 
* ing in part or fully laden with brandy, ſhall be found 2 an-. 
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« chor, or hovering, within two leagues of the ſhore; and not 
_ «proceeding on her voyage, wind and weather permitting, it 
« thall and may be Jawful to and for the commander of any of 
_ « his Majeſty's ſhips of war, frigates, or armed floops, appointed 
& for the guard of the coaſts, or to and for the commander of any 
„yacht, ſmack, floop, or other boat, in the ſervice of his Majeſty's 
* cuſtoms, or to and for any officer of his Majeſty's cuſtoms, to 
«& compel the maſter, or other perſon having the charge of ſuch 
e ſhip or veſſel, to come into port; and it is hereby declared, 
« that ſuch maſter or other perſon as aforeſaid, as likewiſe ſuch 
« ſhip or veſſel, and the brandy wherewith fuch ſhip or veſſel is 
« laden in part or in whole, ſhall be ſubject to the ſame rules, 
« regulations, penalties, and forfejtures, as ſuch cargoes, ſhips, or 
« veſſels, and the maſters or others taking char hereof, which 
hover within the limits of any port of this kingdom, are by 
the faid act ſubject unto.” 

By g 33. it is enacted, That for the preventing of diſputes, 
« which may ariſe concerning the admeafurement of ſhips hover- 
s ing on the coaſt, the following rule ſhall be obſerved therein, 
« that is to ſay, take the length of the keel within board fo mucli 
« as ſhe treads on the ground, and the breadth within board by 
the midfhip beam from plank to plank, and half the breadth 
« for the depth, then multiply the length by the breadth, and 
& that product by the depth, and divide the whole by ninety-four, 
* and the quotient ſhall give the true contents of the tonnage ; 
according to which rule the tonnage of all ſuch ſhips or vellels 
« ſhall be meaſured and aſcertained ; any law, cuſtom, or uſage to 
« the contrary in any wiſe notwithſtanding.” 
[By /. 24 G. 3. //. 2. c. 47. and 34 G. 3. c. 50, $8. if any (hip ot 
veſſel, having on board any brandy or other ſpirituous liquors in w 
caſk not containing 60 gallons at the leaſt (except only for the uſe 
of the ſeamen then on board the veſſel, not exceeding two gallons 
for each ſeaman), or any wine in caſks (provided the ſhip ſhall not 
exceed 60 tons burden), or, having on board 6 lbs. of tea or 201bs, 

of coffee, or any tobacco or ſnuff, exceeding, together or ſeparately, 
100 lbs. weight, or any goods liable to forkviture on being import- 
ed, ſhall be found at anchor, or hovering within the limits 
after mentioned, viz. within a ſuppoſed ftraight line from Malu 
; ; ae in the county of Lancaſter to Great Fr me in the county of 
enbigh, from Burdſey and in the county of Caernarvon to Strumble 
Head in the county of Pembroke, from the Lizard in the county of 
Cornwall to the Prall in the county of Devon, from the Prall to 
the Bill of Portland in the _—_ of Dorſet, from Cromer in ths 
county of Norfolk to the Spurn Head in the county of York, from 


Flamborough Head to Staples in the county of J orthumberlond, 
from the Mull of Galloway in Scotland to the Point of Ayre in the 
Ne of Man ; ſuch ſhip or veſſel not proceeding in her voyage, 
wind and weather permitting) unleſs in caſe of unavoidable neceſ- 
dy and ſtreſs of weather, (of which the maſter or perſon having 


proof 


o 


the charge or command of the yeſfel ſtall give notice and 


proof before the collector or other chief officer of the cuſtoms of 
any port within the limits of which the veſſel ſhall be found im- 
mediately after her arrival within thoſe limits.) then not only the 

3, but the veſſel, with her guns, ammunition, and furniture 
ſhall be forfeited. | 


The ſtature of 24 G. 3. f 2. provides, that nothing in that or 


any former act ſhall prevent evidence from being received in any 
ſuit for the forfeiture of a vefſe}, on account of goods contained 
therein, in order to ſhew, from the ſmallneſs of the quantity of 
ſuch goods, and other circumſtances of the caſe, that they were 
on board without the knowledge either of the owner or maſter ; 


and in every caſe where ſuch proof ſhall be made, ſuch veſſel, 


(exceeding 100 tons in burden,) ſhall not be forfeited ; but 
the goods found on board, whether with or without the knowledge 
of the maſter, ſhall be forfeited in ſuch cafe; and the perſon in 
whoſe cuſtody they ſhall be found, ſhall forfeit treble the value 
thereof, E | 
If any open boat (not being a whale-boat belonging to any ſhi 

or veſſel employed in the fiſheries in the Greenland Seas or Davis's 
Straits, or in any fiſhery to the ſouthward thereof), which ſhall be 
built for rowing or ſailing, or for rowing and ſailing, being of the 
length of 14 feet, and under that of 18 feet, to be meaſured by a 
ſtraight line from the fore-part of the ſtern to the aft- ſide of the 
tranſum or ſtern polt aloft; the depth of which ſhall be greater 
than in proportion of one inch and one-quarter of an inch to 
every foot in length, ſuch depth to be taken from the upper part 
of the plank next the keel to the top of the upper ſtrake, whether 
ſuch upper ſtrake ſhall be fixed to the boat, or ſhall be uſed as a 
looſe or ſhifting waſh ſtrake, ſhall be found either upon the water 
within any port of this kingdom or member or creek. thereof, or 
within four leagues of the coaſt, or within the diſtance by this act 
particularly deſeribed, or within any place upon land in this coun- 
i, ſuch boat ſhall be forfeited, and may be ſeized by any officer 
of the exciſe or cuſtoms, unleſs ſhe ſhall have plank of three- 
quarters of an inch thick, and her timbers one inch and a half 
ſquare, and not more than nine inches from timber to timber; and 
ſuch boat being found on board, or belonging to any cutter, lug- 
ger, Sc., ſuch cutter, lugger, &c. ſhall be forfeited. | 


9 


Every cutter, lugger, ſhallop, or wherry, (of what built ſoever,) 240.3. 


and every. veſſel of any other deſcription, whoſe bottom is clench- 


fell. 2. c. 47. 


work, unleſs ſquare rigged, or fitted as a floop with ſtanding bow- RS 3. 
ſprits, and every veſſel, the length of which ſhall be greater than c. 32. F «- 
in the proportion of three ſeet and a half to one foot in breadth; . * 


every cutter, lugger, ſhallop, 3 ſloop, ſmack, or yawl, of 


which the bowſprit exceeds more than two-thirds of its length 
from the fore-part of the ſtern to the aft- ſide of the ſtern- poſt 
aoft; and every cutter, lugger, ſhallop, wherry, ſmack, or yaw], 
of which the bottom is clench-work, unleſs fuch cutter, c. 
ſhall be ſquare rigged, or fitted with a' ſtanding bowfprit, the 
keel of which wal be fixed to the main deck by an iron claſp, 
luch claſp being without” bits fecurely bolted through the bow- 

Vol., VI. U ſprit 
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ſprit and beam of ſuch deck, and the bowſprit to be ſteared ot 
elevated at leaſt two inches in every foot from the ſtrait line of 


the range of the deck, and rigged with a fixed ſtay for the jibb to 


work upon, ſuch tay not being leſs than a two- inch rope for 3 


veſſel of 20 tons, and increaſing in ſize not leſs than half an inch 


- for every other ten tons, the bowſprit being without. any traveller 


or other materials to conduct the jibb out and in upon the bow- 


00 and without any flying jibb ſet thereon, which ſhall be 
0 


- 7 G. 3. c. 32. 


und within the above limits; and every cutter, lugger, c, found 
within the ſame limits with arms or ammunition on board without 
a licence from the Admiralty, ſhall be ſorfeited with all her goods, 
guns, tackle, and furniture. I 

But theſe acts do not extend to any veſſel on a voyage from 
America, the Eaſt or Wet Indies, Africa, or the Mediterranean, ſo 
as to ſubject the ſame to forfeiture on account of her built, or for 
having ſpirits, tea, coffee, tobaceo, or f uff on board, or for hay- 
ing arms or ammunition, nor to any ſhip, cutter, lugger, c. in 
the ſervice of the navy, victualling, ordnance, cuſtoms, exciſe, or 
polt-office, on account of her built, br for having on board arms 
or ammunition z nor to any veſſel, cutter, lugger, &c. the owner 
of which ſhall have a licence for navigating the ſame from the 
commiſſioners of the Admiralty, on account of her built, or for 

ving on board ſuch arms or ammunition as ſhe ſhall be licenſed 
to have; nor to any lighters or barges uſed ſolely in rivers, or for 
inland navigation; nor to any veſſels which ſhall have on board 
any arms or ammunition, regularly entered as merchandize, or for 
the uſe of his Majeſty's ſtores or garriſons, bcing regularly ſtowed 
in the hold, or put on board for neceſſary defence, by licence from 
the ſaid commulſioners ; nor to any cutter, lugger, &c. bond fide, 
ſolely employed in the cod, herring, mackerel, or other fiſheries 
carried on from this country, and having on board a ſufficient 
8 of hoaks and lines or nets for properly carrying on ſuch 
bſheries reſpectively, and clearing out at ſome port in this country 
for that purpoſe, 

For the above licence from the Admiralty, or for the regiſtering 
of it, no fee ſhall be demanded. But the owner of every veſſel ſo li- 
cenſed ſhall, before ſhe proceeds to ſea, bring ſuch licence to the coi- 
lector of the cuſtoms for the port from which ſhe is about to ſail,who 
is required to regiſter the ſame, and ſhall alſo produce the ſame to 
the proper oſſicer of the cuſtoms of any port at which he ſhall ar- 
rive. And by 27 G. 2. c. 32. $7. the maſter of the veſſel ſhall 
produce the licence to every officer of the cuſtoms or exciſe, who 
ſhall board him within the above limits; and if the maſter ſhall 
not have the licence on board, or ſhall not produce it, or if it is 
8 without an indorſement, importing that proper ſecurity 
2s been given, the veſſel ſhall be forfeited. And the licence ſhall 
ſpecify the tonnage of the veſſel, and deſcribe whether ſhe is a 
cutter, lugger, ſhallop or wherry, or what ſort of built ſhe is, and 
who is the owner, and for what port, &c., or to or from what places 
ſhe is to ſail, and what quantity, number, and fort of arms ſhe 1 
licenſed to have on board; and the owner ſhall alſo give fufficient 
| | 8 ſecurity 
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ſecurity by bond in double the value thereof, to be approved of by 
the ole dor of the cuſtoms, with condition, that the ſaid veſſel 
ſhall not be employed in the importation of any tea or foreign 
ſpirituous liquors, or any prohibited goods; or in the exportation 
of any goods prohibited to be exported, or in the relanding of any 
goods contrary to law, which are entered for exportation for any 
drawback, or which are prohibited to be ufed in Great Britain ; on 
failure whereof the licence ſhall be void, and the veſſel liable to 
ſeizure. And further, by 36 G. 3. c. 80.4 3. the owner ſhall give 
ſecurity by bond, that if the veſſel ſo licenſed be loſt, broken up, 
or diſpoſed of, the licence ſhall be delivered up to the officer who 
took the ſecurity within three months after the loſs, c. of the 
veſſel, And in caſe ſuch licence ſhall not be delivered up within 
the above time, the commiſſioners of the cuſtoms may at any time 
direct it to be cancelled. | | 

By 27 G. 3. c. 32.4 5 & 6. if veſſels, having a licence from the 
Admiralty, ſhall be found out of the limits therein mentioned, 
they may be ſeized; unleſs it be made appear, to the ſatisfaction 
of the commiſſioners of the cuſtoms, that they were driven beyond 
the preſcribed limits by diſtreſs of weather. 

If a veſſel, having a licence to go to any particular port, or to na- 
rigate within any particular limits, go out of thoſe limits, ſhe 
abandons her licence, and may. be feized on her return, as hav- 
ing no licence, | | 

It ſhould ſeem, that a licence to a veſſel generally, © 10 be em- 
“ ployed in the coaſting trade,” is not good. ut, if a veſſel has ob- 
tained a licence to navigate to a particular place, or within certain 
limits, it is not the practice, if the makes another voyage to the 
ſame place or within the fame limits, to require a freſh licence. 

By 9 G. 2. c. 35.4 23- after reciting, that foreign goods are fre- 
quently taken out of ſhips at ſea, without the limits of any port, 
with intent to be fraudulently landed in this kingdom, it is enaCt- 
ed, „ That if any foreign goods ſhall, by any ſhip, boat, or veſſel 
* whatſoever, be taken in at ſea, or put out of any ſhip or veſſel 
* whatſoever, within the diſtance of four leagues from any of the 
« coaſts of this kingdom, whether the ſame be within or without 
« the limits of any of the ports thereof, without payment of the 
* cuſtoms or other duties payable for the ſame, unleſs in caſe of 
« neceſſity, or for ſome other lawful reaſon, of which the maſter 
or other perſon having charge of ſuch ſhip, veſſel, or boat, ſo 
* taking in the ſame, ſhall give immediate notice to, and make 
proof before the chief officer of the cuſtoms of the firſt port 
Hof this kingdom where he ſhall arrive, ſuch goods ſhall be for- 
« feited ; and the maſter, or other perſon having charge of ſuch 
* ſhip, veſlel, or boat, ſo taking in the fame, and all perſons who 
* ſhall be aiding, aſſiſting, or otherwiſe concerned in the unſhip- 
ping or receiving the ſaid goods, ſhall forfeit treble the value 
thereof; and the ſhips, boats, and veſlels, into which the ſaid 
goods ſhall be taken, ſhall be forfeited, any ſhip, boat, or veſſel 
* lo to be forfeited not exceeding the burden of one hundred 
U 2 2 « tons 


at 


* 


Attorney- 
General v. 
Brown, 


Anſtr. 720. 


Anſtr. 2g. 


724 


— ͤ e — u — — 


- 


#92  Smuggling. 


ec tons; and the maſter, purſer, or other perſon having charge of 
ee ſuch ſhip or veſſel, out of which ſuch goods ſhall be taken, un- 


4 leſs in caſe of neceſſity, or for other lawful reaſon, of which no. 


« tice ſhall be given and proof made as aforeſaid, ſhall alſo forfeit 
« treble the value of the goods ſo unſhipped.” 
By the 5 G. 1. c. 11.43. it is enacted, “ That in caſe any fo. 
te reign goods, wares, or merchandize ſhall, by any collier, fiſher- 
« boat, or other coaſting veſſel or boat, be taken in at ſea, or out 
« of any ſhip or veſſel whatſoever, in order to be landed or put 
tinto any other ſhip, veſſel, or boat, within the limits of any port, 
c without payment of the cuſtoms and other duties payable for 
« the ſame, ſuch goods, wares, and merchandizes ſhall be forſcited; 
« and the maſter of ſuch collier, fiſher-boat, or other coaſting 
« yefſel or boat, ſhall forfeit treble the value of ſuch goods, unleſs 
« in caſe of necellity, of which ſuch maſter thall immediately 
give notice to, and make proof before the chief officers of the 
© cuſtoms of the firſt port of this kingdom where he ſhall arrive; 
« and the maſter, purſer, or other perſon taking charge of ſuch 
« ſhip or veſſel, out of which ſuch goods ſhall be taken at ſea, un- 
&« leſs in caſe of neceſſity as aforeſaid, ſhall forfeit treble the value 
* of ſuch goods ſo unſhipped.” | 

By F 11. ſo much of this ſtatute, as relates to the taking in of 

. foreign goods at ſea, was to have continuance for three years from 

the twenty-hfth day of March one thouſand ſeven hundred and 
nineteen, and from thence to the end of the then next ſeſhon of 
parliament, and no longer, 

But it has been from time to time continued, and by the 36 G. 2. 
c. 40. is continued to the twenty-ninth day of September one 
thouſand eight hundred and two, and from thence to the end 
of the then next ſeſſion of parliament. 


2. In the Shipping or Unſhipping of Goods at any Port, Member, 
or Wharf, not lawſully appointed for ſuach Purpoſes. 


100 Tbeſe Hleretofore goods could only be ſhipped and unſhipped in the 


N great ports, for by 4 H. 4. c. 20. it is enacted, “ That all manner 
trary to the of merchandize entering into the realm of England, or going 


| libertyand « out of the ſame, ſhall be charged and diſcharged in the great 


— 2 6“ ports of the ſea (a), and not in creeks or ſmall arrivals, upon 
* 


tould not be pain to forfeit all the merchandize ſo charged or diſcharged to 
impoſed «©. our lord the king; except veſſels arriving in ſuch little creeks 


— « and arrivals, by coercion of tempeſt of the ſea.” 


Lament. Hale De Port. Maris, xco.] 


[Beſides The great ports of England, which are at other times called the 
ek ancient or head ports, are London, Ipſwich, Yarmouth, Lynn, Boſton, 
tioned, there Hull, Newcaſtle, Berwick, Carliſle, Chefler, Milford, Cardiff, Glu- 
a e cuſtom- cgſſer, Briſtel, Bridgwater, Plymouth, Exeter, Poole, Southamptin, 


(divas SEN Chicheſter, and Sandwich. 


in the ſeveral ports following, viz. Feverſham, Rocheſter, Dover, Rye, Weymouth, Lyme, Dartmouth, 
But 


Barnſtable, Minehead, Abuduwy, Liverpool, Preſuil, Colchetter. ] 
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But by the 13 & 14 Car. 2. c. 11. $ 14. after reciting, that 14 C 22. 


whereas, by an act of parliament of the firſt year of Queen li- 


zabeth, it is ordained, that no goods ſhall be ſhipped on board or 


diſcharged from any ſhip or veſſel, but from or upon ſome ſuch 
open place, key, or wharf, except the port of Hull, as her High- 
neſs, her heirs and ſucceſſors, ſhould therefore appoint, by virtue of 
her Highneſs's commiſſion, within the port of London, and in all 
ports, creeks, havens, and roads; and whereas, notwithſtanding 
the ſaid act, there are ſome ports, crecks, and places where cuſ- 
tomers, collectors, comptrollers, and ſearchers, and their ſervants, 
had then time out of mind been reſident, to which no ſuch commiſ- 
ſions were ſent, nor any place, key, or wharf appointed as by the 
ſaid act is directed; and whereas alſo fince that time, by reaſon of 
the alteration of rivers, ſtreams, channels, and ſands, ſome places 
then appointed are become unkt, and others more convenient for 
the diſcharging and ſhipping of goods, wares, and merchandize; 
it is enacted, © That the king's Majeſty may from time to time, 
« by his Highneſs's commiſſion or commiſſions out of his court 
« of Exchequer, appoint all ſuch further places, ports, members, 
« and creeks, except the town of Hull, as ſhall be lawful for the 
„landing and diſcharging, lading or ſhipping, of any goods, 
« within the kingdom of England, dominion of Wales, or town of 


« Berwick upon T weed, and to what ancient and head ports re- 


« ſpectively ſuch places, members, and creeks ſhall appertaiu; 
„and where any ſuch member, place, or creek ſhall ſo as afore- 
© ſaid be appointed, the cuſtomer, collector, comptroller, and 
« ſearcher of the head port ſhall, by themſelves or their ſufhcient 


the entering, clearing, and paſſing ſhipping, and diſcharging of 
„ ſhips, goods, and merchandize : and, by virtue of the aforeſaid 


the extents and limits of every port, haven, or creek, within his 
Majeſty's kingdom of England, dominion of Wales, and town 
of Berwick, whereby the extents, limits, and privileges of every 
port, haven, or creek may be aſcertained and known; and it 
{hall not be lawful for any perſon whatſoever to lade or put, or 
to cauſe to be laden or put, from any key, wharf, or other place 
on the land, into any ſhip, veſſel, lighter, boat, or bottom, any 
goods, wares, or merchandize whatſoever, fith taken by his Ma- 
jeſty's ſubjects, ſea-coal, ſtone, and beſtials, only excepted, to be 
tranſported into any place of the parts beyond the ſeas, or car- 
ried by land into the realm of Scotland; or to diſcharge or lay 
on land, or to cauſe to be diſcharged or laid on land, out of any 
boat, lighter, ſhip, veſſel, or bottom, being not in leak or wreck, 
any goods, wares, or merchandize whatſoever, ſiſh taken by his 
« Majeſty's ſubjects, beſtials, and ſalt, only excepted, to be brought 
from any of the parts beyond the fea, or by land from the 
realm of Scotland, but only upon ſuch open place, key, or wharf, 
as his Majelty ſhall from time to time, by virtue of ſuch com- 
miſſion or commiſſions as aforeſaid, appoint in the port of Lon- 
© don and the members and liberties thereof, or in any other 
U 3 ; 60 port, 


60 
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deputy or deputies, ſervant or ſervants, reſide and inhabit for 


commiſſion or commiſſions, may likewiſe ſet down and appoint | 


| 
| 
| 
| 
| 
1 
| 


\ 


Smuggling. 
« port, place, member, or creek within the kingdom of England, 
« dominion of Wales, and town and port of Berwick, without 


_ « ſpecial ſufferance and leave firlt had from the commiſſioners and 


« officers of his Majeſty's cuſtoms, upon the penalty of the for- 
& feiture of all ſuch goods, wares, and merchandize.” 

By 6 Anne, c. 28. f 18. it is enacted, „That for the better 
and more effectual aſcertaining of the ports, members, creeks, 
„ and havens in Scotland, where goods have been or may be ex. 
« ported and imported, and the ſeveral keys, wharfs, and other 
* places, where the ſame may be put on board any veſſel for 
« tranſportation, or be unladen upon importation, the queen's 
„ majeſty, her heirs and ſucceſſors, ſhall and may from time to 
„ time, by commiſhon or commiſſions out of the court of Ex. 
tc chequer in Scotland, appoint all fouch further places, ports, 
« members, and creeks, in Scatlaud, as ſhall be lawful for the 


landing and diſcharging, lading or ſhipping, of any goods, 


« wares, or merchandizes, in Scotland, and to what ancient and 
head ports reſpectively ſuch places, members, and creeks ſhall 
& reſpectively appertainz after which appointment fo made, the 
“ ports, members, and creeks, fo appointed, ſhall be ſubject to 
„ and under ſuch regulations, as the like ports, members, and 
« creeks, appointed in England for exportation or importation 
ee there, are or ought to be by the laws of England.” 


3. In Ships in Port inward bound, 


By the 13 & 14 C. 2. c. 11.42. it is enacted, “ That no ſhip 
te or veſſel, arriving from the parts beyond the ſeas, ſhall be above 
« three days in coming from Greve/end to the place of her diſ- 
* charge in the river of Thames, without touching or ſtaying at any 
„ Wharf, key, or place adjoining to either ſhore between Grave/- 


, end and Chefter's Key, unleſs apparently hindered by contrary 


% winds, drought of water, or other juſt impediment, to be al- 
« lowed by ſuch perſon or perſons as are or ſhall be appointed 
* for managing the cuſtoms, the collectors inwards, or other 


n principal officers of the cuſtoms; and then, or before, the mal- 
e ter or purſer of ſuch ſhip or veſſel ſhall make a juſt and true 


$ entry upon oath, of the burden, contents, and lading of every 


, ſuch ſhip or veſſel, with the particular marks, numbers, quali- 


« ties, and contents of every parcel of goods therein laden to the 
* beſt of his knowledge; alſo where, and in what port ſhe took 
« in her lading, of what country built, how manned, who was 


% maſter during the voyage, and who are owners thereof; and in 


8 


all outports or members, to come directly up to the place of 
iT 


unlading, as the condition of the port requires and will admit, 
« and makeentries as aforeſaid, upon the penalty of the forfeiture 
* of one hundred pounds.“ | 
By 5 3. it is teh, That no captain, maſter, purſer, or 
* other perfon, taking charge of a ſhip or veſſel of war, wherein 
any goods, wares, or merchandizes ſhall be brought from the 
11 parts beyond the ſeag, or out of the realm of Scotland, ſhall 
put on board any lighter, boat, or bottom, or lay on RR 
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« ſuffer to be put into any lighter, boat, or bottom, or to be laid 
« on land, out of any ſhip or veſſel as aforefaid, any goods, wares, 
« of merchandizes whatſoever, before ſuch captain, maſter, purſer, 
« or other perſon taking charge of the ſhip or m-rchants' goods 
« for that voyage as aforeſaid, ſhall have ſigniſied in writing un- 
„ der his hand, unto the perſon or perſons, which are or ſhall be 
« appointed for managing the cuſtoms, the cuſtomer, or collector 
« and comptroller inwards of the port where he arriveth, the 
« names of every merchant or lader of any goods on board the 
« ſaid ſhip or veſſel, together with the number and marks, and the 
« quantity and quality of every parcel of goods tothe beſt of his 


„ knowledge, and ſhall have anſwered upon his corporal oath to 


« ſuch queſtions concerning ſuch goods, as ſhall be publickly ad- 
« miniſtered to him in the open Cuſtom-houſe, by ſuch perſon or 
« perſons, which are or ſhall be appointed for the managing of 
« the cuſtoms, cuſtomer, or collector and comptroller. or their de- 
« putics, and ſhall be liable to all ſearches and other rules, which 
© merchant-ſhips are ſubje& unto by the uſage of his Majeſty's 
“ Cuſtom-houſe, victualling-bills and entering excepted, upon 
pain to forfeit one hundred pounds.“ | 
The proviſions made by this clauſe are now xt an end; it hav- 
ing been enacted by the 22 G. 2. c. 33. f 2. Art 18. That if 
« any captain, commander, or other oſſicer of any of his Majefty's 
e ſhips or veſſels ſhall receive on board, or permit to he received on 
board, ſuch ſhip or veſſel, any goods or merchandize other than 
for the ſole uſe of the ſhip or veſſel, except gold, filver, or jewels, 
and except the goods and merchandizes belonging to any mer- 
© chant, or other ſhip or veſſel, which may be ſhipwrecked, or in 
« imminent danger of being ſhipwrecked, either on the high ſeas, 
« or in any creek, port, or harbour, in order to the preſerving them 
« for their proper owners, and except ſuch goods or merchan- 
« dizes as he ſhall at any time be ordered to take and receive on 
e board, by order of the Lord High Admiral of Great Britain, or 
the commiſſioners for executing the office of lord high admiral, 
lor the time being, every perſon ſo offending, being convicted 
thereof by the ſentence of a court martial, ſhall be caſhiered, and 
be for ever afterwards rendered incapable to ſerve in any place or 
« office in the naval ſervice of his Majeſty, his heirs and ſucceſſors.” 
And by 5 24. after reciting, that by an act for the more effee- 
tual ſuppreſſing of piracy it is amongſt other things enacted, 
that the captain, commander, or other officer of the ſaid ſhip or 
veſſel of war, and all and every the owners and proprietors of 
fuch goods and merchandizes put on board ſuch ſhip or veſſel of 
war as aforeſaid, ſhall loſe, forfeit, and pay the value of all and 
every ſuch goods and merchandizes ſo put on board as aforeſaid, 
it is enacted, © That if any captain, commander, or other officer, 
Hof any of his Majeſty's ſhips or veſſels ſhall receive on board, 
© or permit or ſuffer to be received on board ſuch ſhip or veſſel 
any goods or merchandizes, contrary to the true intent and 
meaning of the eighteenth article in this act before mentioned, 
and hereby enacted, every ſuch captain, commander, or qther 
v4 tc officer 


Smuggling. ; 
& officer ſhall for every ſuch offence, over and above any puniſh. 
© ment inflicted by this act, forteit and pay the value of all and 
«every ſuch goods and merchandizes ſo received or permitted or 
* ſuffered to be received on board as aforeſaid, or the ſum of five 
hundred pounds of lawful money of Great Britain, at the elec. 
4 tion of the informer or perſon who ſhall ſue for the ſame, ſo 
tc that no more than one of theſe penalties or forfeitures ſhall be 
1 ſued for or recovered, by virtue of this and the ſaid in part re- 
& cited act, or either of them, againſt the ſame perſon, for one 
and the ſame offence.” 
By 13 & 14 C. 2. c. 11.4 22. it is enacted, © That no ſhip, 
& yeſlel, or boat, appointed and employed ordinarily for the car- 
« riage of letters and packets, thall, unleſs it be in ſuch caſes az 
« ſhall be allowed by the perſon or perſons which are or ſhall be 
« appointed to manage hes Majeſty's cuſtoms, cuſtomer, or col- 
« flector and comptroller, import any goods and merchandizes 
from the parts beyond the ſeas, upon the penalty of the for- 
cc feiture of one hundred pounds, to 75 paid by the maſter of the 
« ſaid veſſel or boat, with the loſs of his place; and all goods 
« and merchandizes, that ſhall be found on board any ſuch ſhip, 
« yeſſel, or other boat, ſhall be forfeited.” 
By 5 4+ it is enacted, That the perſon or perſons which are 
© or ſhall be appointed for managing the cuſtoms, and the officers 
« of the cuſtoms and their deputies, are hereby -authoriſed and 


« enabled to go and enter on board any ſhip or veſſel, as well 


“ ſhips of war as merchant ſhips, inward bound, and from thence 
to bring on ſhore into his Majeſty's ſtorghouſe all ſmall parcels 
© of fine goods, or other goods, which ſhall be found in cabins, 
c cheſts, trunks, or other ſmall package, or in any private or ſe- 
“ cret place, in or out of the hold of the ſhip or veſſel, which 
* may occaſion a juſt ſuſpicion that they were intended to be frau- 
© dulently carried away, and all other farts of goods whatſoever, 
c for which the duties of tonnage or poundage were not paid, or 
« compounded for, within twenty days after the firſt entry of the 


« ſhip, to be put and remain in the ſtorehouſe aforeſaid, until his 


« Majeſty's duties thereupon be juſtly ſatisfied, unleſs the perſon 
“ or perſons, which are or ſhall be appointed for managing the 


4 cuſtoms, and officers of the cuſtoms, ſhall ſee juſt cauſe to al- 


« low a longer time; and that the ſaid perſon or perſons which 
are or ſhallbe appointed for the managing of the cuſtoms, and 
« the officers of the cuſtoms and their deputies, may freely ſtay 
e and remain on board, until all the goods are delivered and dil- 
charged out of the ſaid ſhip or veſſel; and if any maſter, purſer, 
« boatſwain, or other taking charge of any ſhip or veſſel, or 
<« any other perſon whatſoever ſhall ſuffer any truſs, bale, pack, 
« fardel, caſk, or other package, to be opened on board the ſaid 
* ſhip or veſſel, and the goods therein to be embezzled, carried 
« away, or put into any other form or package, after the ſhip 
« comes into the port of her diſcharge, in every ſuch caſe the 
« faid maſter, purſer, boatſwain, or other perſon, ſhall forfeit the 
« ſum of one hundred pounds.“ | 11 
lis 
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This act could only extend to the duties of tonnage and pound- 4 W. & M. 


age impoſed by 12 C. 2. c. 4. and ſuch other duties as were pay- 
able at the time it was made; but it may once for all be obſerv- 
ed, that in every ſubſequent act of parliament, made for impoſing 
a further duty of tonnage or poundage in general, or a further 
duty upon any particular ſort of merchandize, it is conſtantly 
provided, that all the clauſes, powers, directions, penalties, for- 
ſcitures, matters, and things whatſoever, contained in any law or 
ſtatute then in force, for the raifing, levying, ſecuring, collecting, 
anſwering, and paying the former duties, ſhall be applied, practiſed, 
and put in execution, for raiſing, levying, ſecuring, collecting, 
anſwering, and paying the duty by ſuch act granted, as fully and 
effectually, and to all intents and purpoſes, as if all and every the 


faid clauſes, powers, directions, penalties, and forfeitures were 


particularly repeated, and again enacted in the body of ſuch act. 

By the 12 C. 2. c. 4. f 2. it is enacted, “ That if any goods or 
« merchandize ſhall be brought from the parts beyond the ſeas, 
« into-any port, place, or creck of this realm or other your Ma- 
« jeſty's dominions, and be unſhipped to be laid on land, the ſub- 
« ſidy, cuſtoms, and other duties due or to be due for the ſame 
« not being paid, or lawfully tendered to the collector thereof or 
« his deputy, nor agreed with for the ſame in the Cuſtom-houſe, 
« according to the true intent and meaning of this act, all the 
« ſaid goods and merchandizes whatſoever ſhall be forfeited.” 

By 13 @& 14 C. 2. c. 11. F 7. it is enacted, „That if any 
goods or merchandize ſhall be laden or taken from and out of 
« any ſhip or veſſel, coming in and arriving from foreign parts, 
« into any bark, hoy, lighter, barge, boat, or wherry, without a 
« warrant and the preſence of one or more officers of the cuf- 
* toms, ſuch bark, hoy, lighter, barge, boat, or wherry ſhall be 
« forfeited, and the maſter, purſer, boatſwain, or other mariner of 
« any ſhip inward bound, knowing and conſenting thereunto, ſhall 
* forteit the value of the goods fo unſhipped.” 

By the 8 Anne, c. 7. f 17. it is enacted, “ That if any fort of 
goods whatſoever, liable to the payment of duties, ſhall be un- 
« ſhipped, with intention to be laid on land, the cuſtoms and 
other duties not being firſt paid or ſecured, or, if any prohi- 
bited goods whatſoever ſhall be imported into any part of Great 
* Britain, then not only the faid uncuſtomed and prohibited 
goods ſhall be forfeited, but alſo the perſons, who ſhall be aſ- 
« fiſting or otherwiſe concerned in the unſhipping the ſaid uncuſ- 
* tomed or prohibited goods, ſhall forfeit treble the value thexeof, 
together with the veſſels and boats made uſe of for landing the 
* aforeſaid goods.” | 

By the 13 & 14 C. 2. c. 11. 6 7. it is enacted, „ That if any 
* wharfinger or keeper of any wharf, crane, or key, or their 
* {ervants, or any of them, ſhall take up or land, or knowingly 
e ſuffer to be taken up or landed, at any of their ſaid wharfs, 
* cranes, or keys, any goods, wares, or merchandizes prohibited, 


c. 5. 1. 4. 
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* or whereof any cuſtom, ſubſidy, or other duties are due and 


* payable, without the preſence of ſome of the officers of the 
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appointed” by law, except in the port of Hull, as in the 
ſtatute of the firſt year of Queen Elizabeth, chapter the eleventh 
is excepted, all and every ſuch wharſinger and keeper of 
ſuch-wharf, crane, or key, ſhall forfeit the ſum of one hundred 
ounds.” N 5 
By 1 Elia. c. 11.4 2. it is enacted, © That it ſhall not be lay. 
ful for any perſon or perſons whatſoever to take-up, diſcharge, 
and lay on land, or cauſe or procure to be taken up or diſcharged 
out of any lighter, ſhip, crayer, veſſel, or bottom, not being in a 
leak or wreck, and laid upon land, any goods, wares, or mer. 


. chandizes whatſoever, fiſh taken by any of her Highneſs's ſub- 


jets and falt only excepted, to be brought from any the par 
beyond the ſeas or the realm of Scotland, but only in the day- 
light, that is to ſay, from the firſt of March until the laſt of 
September, betwixt ſun-rifing and ſun-ſetting, and from the laſt 
of September until the firſt day of March, betwixt the hours of 
ſeven in the morning and four in the afternoon, upon pain of 
forfeiture of all ſuch goods, wares, and merchandizes,” 

[By 27G. 3. c. 13.4 12.& 36 G. 3. c. 82. if any goods, wares, 
or merchandizes imported into this country, (except diamonds, 
jewels, pearls, precious ſtones, and bullion, and freſh fiſh, Brit 
taken, and imported in Britiſb- built ſhips or veſſels owned, nayi- 
gated, and regiſtered according to law, and alſo except turbots and 


| lobſters, however taken or imported,) whether ſuch goods, wares, 


or merchandizes are or ſhall be liable to duty or not, ſhall be un- 
ſhipped or landed without the preſence of the proper officer of 
the cuſtoms, either on Sundays, holidays, or any other days, all 
ſuch goods ſhall be forfeited, and may be ſcized by any officer 
of the cuſtoms.“] . 
By the 13 & 14 C. 2. c. 11. { 21. it is enacted, . That all fo- 
reign goods or merchandizes, which, by the perſon or perſons 
which are or ſhall be appointed for managing the cuſtoms, and 
the cuſtomer, collector, and comptroller, ſhall be permitted to 
be landed and taken up by bills at fight, or bills at view or 
ſufferance, ſhall be landed at the moſt convenient keys or 
wharfs where the ſaid perſon or perſons, cuſtomer, or collector 
and comptroller, ſhal! appoint, and not elſewhere ;z and there 
or in his Majeſty's ſtorehouſe, at the election or the ſaid perſon 
or perſons and ofhcers, ſhall be meaſured, weighed, and num- 
bered, by and in the preſence of the officers to be thereunto 
particularly appointed; which officers, ſo appointed, ſhall per- 
fect the entry, and thereunto ſubſcribe their names, and the 
next day following ſhall give account, and make report, of every 
reſpective entry, ſo perfected, to the perſon or perſons or off 
cers aforeſaid, without reaſonable cauſe to be allowed by the 
ſaid perſon or perſons or officers, or in default thereof ſhal 
forfeit the ſum of one hundred pounds.” | ; 
By 5 5. it is enacted, © That if, after the clearing of any ſhip 
or veſſel by the perſon or perſons- which are or ſhall be ap. 
pointed for managing the cuſtoms, or any their deputies, 2d 
10 diſcharging 
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« diſcharging the watchmen or tideſmen from attending thereon, 
« there ſhall be found on board ſuch ſhip or veſſel any goods, 
« wares, or merchandizes which have been concealed — the 
« knowledge of the ſaid perſon or perſons which are or ſhall be 
« appointed for the managing of the cuſtoms, and for which the 
« cuſtom, ſubſidy, and other duties, due upon the importation 
« thereof, have not been paid, then the maſter, purſer, or other 
« perſon taking charge of ſuch ſhip or veſſel, ſhall forfeit the ſum 
« of one hundred pounds.” 

By the 5 G. 1. c. 11, f 4. after reciting, that in ſhips from fo- 

ign parts goods are often found, at clearing ſuch ſhips, conceal- 
ed in falſe bulk-heads, between the linings and falfe knees, or in 
concealed lockers, in order to their being landed without payment 
of duties, ſo that it is almoſt impoſſible for the officers of the cuſ- 
toms to diſcover them, without having ſome previous information, 
it is enacted, That all goods not reported, and found after 
« clearing the ſhip by the proper officer or officers of the cuſtoms, 
« ſhall be liable to forfeiture.” 


By 5 11, ſo much of this ſtatute, as relates to goods not re- 


ported and found after clearing the ſhip, was to have continuance 
for three years from the twenty-fifth day of March one thouſand 
ſeven hundred and nineteen, and from thence to the end of the 
then next ſeſſion of parliament. 

But it has been from time to time continued, and by 36 Ges. 3. 
c. 40. is continued to the 29th of Sept. 1802, and from thence to 
the end of the then next ſeſſion of parliament. 

By the 9 G. 2. c. 35. 6 27. after reciting, that in ſhips from 
foreign parts goods are often concealed in falſe bulk-heads, between 
the linings and falſe knees, or in concealed lockers, or in the bal- 
laſt, or in falſe package and other places, which the officers can- 
not eaſily find out or diſcover, in order to their being landed 
without payment of duties, and ſuch goods are not liable by law 
to forfeiture, unleſs the ſame be found after clearing the ſhip 
the proper officer or officers of the cuſtoms, it is enacted, ** That 
all goods which ſhall be found concealed as aforefaid, or con- 
« cealed in any other place, on board any ſhip or veſſel, at any 
time after the maſter thereof ſhall have made his report at the 
„ Cuſtom-houſe, and which ſhall not be compriſed or mentioned 
in the ſaid report, ſhall and may be ſeized and proſecuted by 
any officer or officers of the cuſtoms; and the maſter, purſer, 
* or other perſon having the charge or command of ſuch ſhip or 
veſſel, in caſe it can be made appear that he was any ways 
* conſenting or privy to ſuch fraud or concealment, ſhall forfeit 
* treble the value of the goods ſo found.” 


4. In Ships in Port outward bound. 


By the 13 & 14 C. 2. c. 11. 63. it is enacted, . That no cap- 
* tain, maſter, purſer, or any other perſon taking charge of any 
* ſhip or veſſel, bound for the parts beyond the ſeas or into the 

9 | « kingdom 
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kingdom of Scotland, whether the ſame ſhip or veſſel ſhall hare 
„ commiſhon from, or belong unto, the king's majeſty that now 
« is, his heirs or ſucceſſors, or ſhall belong to, or have commiſ. 
« fion from, any foreign prince or ſtate, or otherwiſe, ſhall take 
« in, or ſuffer to be taken into, or laden aboard ſuch ſhip or 
« veſſel any Engliſh goods, wares, or merchandize, to be exported 
« into the parts beyond the ſea, or into the kingdom of Scotland, 
« until ſuch captain, maſter, purſer, or other perſon, ſhall have 
« entered ſuch ſhip or veſſel in the book of the commiſſioners, 
« cuſtomer, or colleQor and comptroller outwards of ſuch port, 
« where he ſhall load or take in goods, together with the name 
« of ſuch captain or maſter, the burden of ſuch ſhip or veſſel, 
* the number of guns and ammunition ſhe carries, and to what 
« port or place ſhe intends to paſs or ſail ; and, before he or 

« ſhall depart with his or their ſhip or veſſel out of ſuch port 
« or place, ſhall bring and deliver, unto the. perſon or perſons 
* which are or ſhall be appointed for managing the cuſtoms, the 
*« cuſtomer, or collector and compyroller of ſuch port or place, 
« a content in writing, under his or their hands, of the names 
of every merchant and other perſon or perſons that ſhall have 
« laden, or put on board, any ſuch ſhip or veſſel any goods or 
« merchandize, together with the marks and numbers of ſuch 
% goods and merchandize, and ſhall likewiſe publickly in the open 
« Cuſtom-houſe, upon his corporal oath to the beſt of his know- 
« ledge, have anſwered to ſuch queſtion or queſtions as ſhall be 
% demanded of him by the ſaid perſon or perſons which are or 
« ſhall be appointed for managing the cuſtoms, the cuſtomer, or 
« colletor and comptroller, or their deputies, concerning ſuch 
« goods and merchandize as ſhall be aboard ſuch ſhip or veſſcl, 
« upon pain of forfeiture of one hundred pounds.” 

The proviſions in this clauſe, as to officers of ſhips or veſſels 
belonging to his Majeſty, are now at an end ; for, as has been al- 
ready ſhewn, all ſuch officers are abſolutely prohibited from taking 
any goods, or merchandize, except gold, filver, and jewels, on board 
for exportation. | | | 

By the 13 & 14 C. 2. c. 11. $22. it is enacted, That no (hip, 
<« veſſel, or boat, appointed and ordinarily employed for the car- 
<« riage of letters and packets, ſhall, unleſs it be in ſuch caſes a 
<< ſhall be allowed by the perſon or perſons which are or ſhall be 
« appointed for the managing of the cuſtoms, the cuſtomer, or 
* collector and comptroller, export any goods or merchandize 
« into the parts beyond the feas, upon the penalty of the for- 
« feiture of one hundred pounds, to be paid by the maſter of the 
« ſaid veſſel or boat, with the loſs of his place; and all goods and 
« merchandize that ſhall be found on board any ſuch ſhip, veſſel, 
1% or boat, ſhall be forfeited.” ; 

By g 4. © The perſon or perſons which are or ſhall be appoint- 
« ed for the managing the cuſtoms, and the officers of his Ma- 
« jeſty's cuſtoms and their deputies, are authorized and enable, 


© to go and enter on board any Clip or veſſel outward « 28 
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« 2g well ſhips of war as merchant ſhips, and from thence to 
« bring on ſhore all goods prohibited or uncuſtomed, except 
« jewels.” | 

5 the 1 Elia c. 11.5 2. it is enacted. That it ſhall not be 
« ]awful for any perſon or perſons whatſoever to lade or put, or 
« cauſe to be laden or put, off from any wharf, key, or other place 
« on the land, into any ſhip, veſſel, crayer, lighter, or bottom, any 
« goods, wares, or merchandizes whatſoever, fiſh taken by her 
« Highneſs's ſubjects only excepted, to be tranſported into any 
« place of the parts beyond the ſeas, or into the realm of Scot- 
land, but only in the day-light, that is to ſay, from the firſt of 
« March until the laſt of September, between ſun-riſing and ſun- 


« ſetting, and from the laſt of September until the firſt of March, 


between the hours of ſeven in the morning and four in the af- 
« ternoon, upon pain of forfeiture of all ſuch goods, wares, and 
« merchandizes.” | 

By the 13 & 14 C. 2. c. 11.5 7. it is enacted, “ That if any 
« wharfinger or keeper of any wharf, crane, or key, or their ſer- 
« yants, or any of them, ſhall ſhip off or ſuffer to be water-borne, 
« at or from any of their wharfs, cranes, or keys, any goods, 
« wares, or merchandizes prohibited, or whereof any cuſtom, ſub- 
« fdy, or other duties are due and payable, without the preſence 
« of ſome of the officers of the cuſtoms thereunto appointed, or 
at hours and times not appointed by law, except in the port 
« of Hull as in the ſtatute of the firſt year of queen Elizabeth 
chapter the eleventh is excepted, all and every ſuch wharfinger 
« and keeper ſhall forfeit the ſum of one hundred pounds.” 

By the ſame ſection, it is enacted, * That if any goods or mer- 


% chandize ſhall be laden or taken from the ſhore, into any bark, 


« hoy, lighter, barge, wherry, or boat, to be carried on board 
«* any ſhip or veſſel, outward bound for the parts beyond the ſeas, 
without a warrant and the preſence of one or more officers of 
the cuſtoms, ſuch bark, hoy, lighter, barge, wherry, or boat, 
«* ſhall be forfeited,” | 

By the 12 C 2. c. 4. { 3. it is enacted, “ That if any goods or 
* merchandize ſhall be ſhipped, or put into any boat or veſſel, to 


«'the intent to be carried into the parts beyond the ſeas, the ſub- 


* fidy, cuſtom, and other duties due or to be due for the ſame, 
not paid or lawfully tendered to the colleQtor thereof or his 
* * nor agreed with for the ſame in the Cuſtom-houſe, 
according to the true intent and meaning of this act, all the ſaid 
* goods and merchandizes ſhall be forfeited.” 

By the 12 G. 1. c. 28. f 18. after reciting, that great quantities 
of goods and merchandizes, on which conſiderable duties are due 
and payable to his Majeſty, and divers ſorts of goods prohibited 
to be exported, are by evil diſpoſed perſons frequently ſhipped for 
parts beyond the ſeas, without the preſence of the proper officer 
of the cuſtoms, to the great prejudice of the revenue and all 
fair traders, it is enacted, That if any ſuch goods or mer- 
« chandizes ſhall be ſhipped for parts beyond the ſeas, without 
- a Warrant, or without the preſence of an officer of the cuſ- 
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& toms appointed for that purpoſe, all ſuch goods and merchan. 
& dizes or the value thereof ſhall be forfeited.” - * 

By the 13 & 14 C. 2. c. 11. Fg. it is enacted, „ That if any 
goods, wares, or merchandize, for which the duties of ſubſdy 
or cuſtom are due and pay able, ſhall be ſecretly conveyed on 
1 board any ſhip or veſſel, before the cuſtom and ſubſidy thereof 
„be duly anſwered and paid, and ſhall eſcape the diſcovery 
thereof by the officers of the cuſtoms or others, and be carried 
into parts beyond the ſeas, in ſuch cafe the owners or pro. 
prietors of ſuch goods, wares, or merchandizes, or other perſon 
or perſons who ſhall have ſo ſhipped, or cauſed the ſame to 
<« be ſo ſhipped and tranſported, ſhall forfeit the double value of 
« the goods, computed according to the book of rates, except for 
« coal, which, ſo ſecretly exported as aforeſaid, ſhall | Pay double 
the cuſtom and duty due and payable for the ſame, 

[By 26 G. 3. c. 40. F 15. no veſlel ſhall be cleared out for fo- 
reign parts until the maſter and mate ſhall ſeverally give bond in 
the penalty of 200 J. that they will not land. illegally any goods, 
or take on board goods with that intent, nor will oppoſe any 
officer in the execution of his office, or until the maſter ſhall 
produce a certificate from the principal officer of the cuſtoms at 
fome other port in Great Britain of ſuch ſecuxity having before been 
given. The maſter of any veſſel, on board of which goods ſhall 
be ſhipped for exportation, ſhall upon demand deliver to ever) 
officer of the cuſtoms who thall come on board, either within 
the limits of any port there, or within four leagues of the coaſt, 
the cockets from the port of clearance, under penalty of 100/.; 
and if ſuch officer find any of the goods not to correſpond there- 
with, he ſhall ſeize them as forfeited ; or, if he diſcover that any 
of the paſſages indorſed upon the cocket are not on board, the 
maſter ſhall forfeit 20/. for each package. 

If the maſter of any veſſel, inward or outward bound, ſhall paſs 
the uſual places for ſtationing revenue-officers, or ſuch other places 
as may hereafter be appointed by the commiſſioners, without bring. 
ing to and receiving the revenue-officers on board, for the purpole 
of the cargo being examined, and of relieving or landing ſuch off 
cers, unleſs in caſe of unavoidable neceſſity, he ſhall forfzit 100, 

By 27 Geo. 3. c. 32. 9 10. where the maſter of any veſſel ſhall 
report any bales or other packages for exportation, any officer of 
the cuſtoms may open and examine the contents thereof, or may 
bring them to his Majeſty's warehouſe for the port where ſuch re- 
— is made. But this act ſhall not extend to any veſſel coming 
rom any port of Aſa, Africa, or America.] 


5. In coaſting Veſſels. 


Coaſting veſſels, beſides being ſubject to ſuch general rules and 
regulations as other ſhips inward and outward bound, are likewiſe 
ſubject to ſome particular ones. 

By the 13 & 14 C. 2. c. 11.67. it is enacted, * That if any 


goods, wares, or merchandizes ſhall be ſhipped or put on board, 
« ey . « to 
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to be carried forth to the open ſea, from any port, creek, or 
« member in the kingdom of England, dominion of Wales, or town 
« of Berwick, to be landed at any other place of this realm, with- 
« out a ſuſferance or warrant firſt had and obtained; from the 
« perſon or perſons which are or ſhall be appointed for thc ma- 


« naging the cuſtoms and officers of the cuſtoms, all ſuch wares 


« and merchandizes ſhall be forfeited.” 

By the ſame ſection it is enacted, © That the maſter of every 
« ſhip or veſſel, who ſhall lade or take in any goods, wares, or 
« merchandizes, in any port, member, or creek within the king- 


« dom of England, dominion of Wales, or town of Berwick, to be 


landed or diſcharged in ſome other port, member, or creek of 
« this realm, ſhall, before the ſhip or veſſel be removed or car- 
« ried out of the port where he {hall take in his lading, take out 
« a cocket or cockets, and become bound to the king's ma- 
« jeſty, with good ſecurity, in the value of the goods, wares, and 
« merchandizes aforeſaid, for delivery and diſcharge thereof in the 
« place or port for which the ſame ſhall be entered, or in ſome 
« other port or place within this realm, and, the dangers and ac- 
« cidents of the ſeas excepted, to return a certificate within fix 
« months after the date of ſuch cocket or cockets, under the 
« hands and ſeals of his Majeſty's officers, ſigned alſo by the per- 
« ſon or ſome one of the perſons, which are or ſhall be appointed 
« for managing the cuſtoms, or their deputy or deputies, in every 
« the reſpeQive ports, members, or creeks where the ſame ſhall 
« be landed and diſcharged, to his Majeſty's officers of the cuſtoms, 
« to whom ſuch ſecurity hath been given as aforeſaid, that ſuch 
« goods, wares, and merchandizes were there landed and diſ- 
« charged accordingly, upon the penalty of the forfciture of the 
„ bond and ſecurity aforeſaid.” 

By 58. it is enacted, “ That if any officer of any port, mem- 
« ber, or creck, ſhall grant or make any falſe certificate of any 
goods or merchandizes which ſhould have been landed out of 
« any ſhip or veſlel, ſuch officer ſhall forfeit the ſum of fifty 
pounds, and ſhalt moreover loſe his employment, and be in- 
« capable of ſerving his Majelty in any place or truſt concerning 
« his cuſtoms.” ; 

By the ſame ſection it is enacted, “ That if any perſon ſhall 
„ counterfeit, raſe, or falſify any cocket, certificate, or return, 
tranſire, let-paſs, or any other Cuſtom-houſe warrant, he ſhall 
* forfeit one hundred pounds; and the cocket, certificate, or 
return ſhall be invalid and of none effect.” es 
By the 9 G. 1. c. 21.48. after reciting, that frauds are many 
times committed, under the pretence of carrying foreign goods or 
merchandizes coaſtwiſe, by maſters of coaſting veſſels, who take 
in ſuch goods at ſome place other than the port from whence they 
are certified, to the prejudice of the revenue and the encourage- 
ment of the foul trader, it is enacted, “ That if any foreign 
goods or merchandizes ſhall be taken on board any coaſting 
* veſt), in parts beyond the ſea, or out of any ſhip at ſea, or in 
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« any port or place of this kingdom, other than the port or place 
« from whence ſuch goods ſhall be certified, the ſaid goods and 


4 


& double the value thereof ſhall be forfeited, and the maſter of the 


« ſaid veſſel ſhall forfeit the value of the ſaid goods.” 

By the 9 G. 2. c. 45.4 29. it is enacted, & That it ſhall and 
« may be lawful to and for any officer or officers of the cuſtoms, 
„ producing his or their warrant or deputation, or warrants or 


« deputations, if required, to go on board and enter into any 


« coaſting ſhip or veſſel, which ſhall be within the limits of any 
« of the ports of this kingdom, and to rummage and ſearch the 
cabin, and all other parts of all ſuch coaſting ſhips or veſſels, 
for prohibited and uncuſtomed goods, and ſuch officer and offi- 


& cers is and are hereby authorized and empowered to ſtay and 


& remain on board all ſuch ſhips and veſſels, during the whole 
& time that the ſame ſhall continue within the limits of any ſuch 
. port as aforeſaid; and if any perſon or perſons thall obſtruct, 
« oppoſe, moleſt, let, or hinder, any officer or officers of the 
«< cuſtoms in going and remaining on board any ſuch coaſting 
« ſhip or veſſel, or in entering and ſearching the cabin or an 
« other part thereof, every ſuch perſon or perſons ſhall for every 
& ſuch offence forfeit the ſum of one hundred pounds.“ 

By the 8 G. I. c. 18. 5 18. after reciting, that foreign goods are 
frequently taken in at ſea by maſters of coaſting veſſels, who pri- 
vately land the ſame, to the prejudice of the revenue and the en- 
couragement of the foul trader, it is enacted, That if any goods, 
« brought or coming into any port within the kingdom of Great 
« Britain, from any other port within the ſaid kingdom, by coalt 


„ cocket, tranſire, let-paſs, or certificate, ſhall be unſhipped, to 


e be landed or put on ſhore, before ſuch- cocket, tranſire, kt- 
« paſs, or certificate ſhall be delivered to the cuſtomer, or col- 
„ leQtor and comptroller, of the port or place of her arrival, and 
« warrant of ſufferance made and given from ſuch cuſtomer, or 


« collector and comptroller, for the landing and diſcharging 


thereof, the maſter, purſer, boatſwain, or other mariner taking 
charge of ſuch {hip or veſſel, out of which the goods ſhall be 
landed or put on ſhore, knowing and conſenting thereunto, 
% ſhall forfeit the value of the goods ſo unſhipped; and if any 
„ goods of foreign growth, production, or manufacture, coming 
coaſtwiſe as aforeſaid, ſhall be landed without the preſence 
of an officer of the cuſtoms, ſuch foreign goods or the value 
4 thereof ſhall be forfrited; any law, cuſtom, or uſage to the 
% contrary notwithſtanding.” | 

By $ 27. this ſtatute was to have continuance for two years, 
from the twenty-fifth day of March one thouſand ſeven hundred 
and twenty-two, and from thence to the end of the then next 
ſeſſion of parliament. 

But it has been continued from time to time, and by the 
36 G. 3. c. 40. is continued, except the clauſes therein con- 
rained, obliging all ſhips and veſſels to perform quarantine, to the 


twenty-ninth day of September one thouſand eight hundred _ 


Smuggling. 
two, and from thence to the end of the then next ſeſſion of par- 
hament. 


6. In the Caſe of Certificate and prohibited Goods. 


By the 12 G. 1. c. 28. C 17. it is enacted, That for the bet- 
« ter preventing frauds in the entering for exportation of any 
goods whereon there is a drawback, bounty, or premium, or of 
« goods prohibited to be worn or uſed here, to the prejudice of 
« the revenue, it ſhall and may be lawful to and for any ſearcher 
« or other proper officer of the cuſtoms, after the entry of any 
« of the ſaid goods, and before and after the ſhipping thereof, to 
« open and ſtrictly examine any bale, cheſt, truſs, or other package, 
to ſee that the goods are right entered; and if on ſuch ex- 
« amination the ſame ſhall be found rightly entered, the ſearcher 
« or other officer ſhall at his own charge cauſe the ſame to be 


« repacked, which charge ſhall be allowed to ſuch officer by the 


« commiſſioners of the cuſtoms, if they think it reaſonable : but 
« in caſe the officer ſhall, on examination, find ſuch goods to be 
« leſs in quantity or value than is expreſſed in the exporter's in- 
« dorſement upon his entry, or any that ſhall be entered under 
„n wrong denomination, whereby his Majeſty would have been 
&« deſrauded, all ſuch goods may be ſeized, and ſhall be forfeit- 
«ed, and the owner or merchant ſhall loſe the benefit of re- 
« ceiving the drawback or bounty for ſuch goods, and the value 
e thereof,” | 

By the 8 Anne, c. 13. f 16. after reciting, that it hath been 
found by experience that great quantities of foreign goods, after 
they have been ſhipped for exportation, have been privately re- 
landed ; and that the remedies already provided by law have not 
been ſuſſicient to obviate a practice ſo very prejudicial to the 
revenue and all fair traders, it is enaQted, * That if any foreign 
goods, contained or ſpecified in any certificate, whereupon any 
« drawback is to be made, or whereupon any debenture is to be 
made forth for any ſuch drawback, ſhall not be really and bord 
« fide ſhipped and exported, the danger of the ſeas and enemies 
«* excepted, or ſhall be landed again in any part of Great Britain, 
« unlets in caſe of diſtreſs to ſave the goods from perithing, 
* which ſhall be preſently made known to the perſon or perſons 
* which are or ſhall be appointed to manage the cuſtoms, or 
principal officers of the port, then not only ſuch . certificate 
* goods ſhall be forfeited, but alſo the perſon or perſons, being 
© the exporters or any others, who ſhall bring back, or cauſe or 
* procure ſuch certificate goods, or any part of them, to be re- 
landed in any part of Great Britain, or be aſſiſting or otherwiſe 
concerned in unſhipping the ſame, or by whoſe privity, know- 
* leage, or direction the ſaid goods, or any part thereof, ſhall be 
* ſo relanded, ſhall forfeit double the amount of the ſaid draw- 
back for ſuch goods, together with the veſſels or boats made 
* uſe of in the landing or conveying the ſame.” 

Vol. VI. * By 
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By tlie 5 G. 1. c. 11. 66. after reciting, that the remedies pro- 


vided by law to prevent the relanding of goods prohibited to be 


worn in this kingdom, and of foreign goods ſhipped out for parts 
beyond the ſeas, have been inſufficient to put a ſtop thereto, it 
is enacted, “ That if any ſuch goods ſhall be unſhipped or put 
6 on ſhore, unleſs in caic of diſtreſs to ſave the ſhip from periſh. 
cc ing, or in the preſence of an officer of the cuſtoms, the ſaid 
4c goods ſhall be forfeited ; and if the maſter, purſer, or other 
& perſon taking care of any ſhip wherein the ſaid goods ſhall be 
« laden, ſhall ſuffer or permit any of the ſaid goods to be landed 
« or unſhipped, unleſs as aforeſaid, the ſaid maſter, purſer, or 
cc other perſon ſhall forfeit the value of the goods ſo unſhipped 
& or landed.“ | 

By $ 7. after reciting, that the perſons concerned in carrying 
on ſuch fraudulent practices do frequently cauſe the package of 
ſuch goods to be opened on board the ſhip during the time ſhe 
continues in port, whereby they have a better opportunity to re- 
land the ſaid goods, it is enacted, * That if the package of any 
« ſuch goods ſhall, with the privity or conſent of the maſter, 


“ purſer, or other perſon taking care of ſuch ſhip or veſſel, be 


«© opened on board any ſhip or veſſel, or put into any other form 


c or package during the time the ſaid thip,or veſſel remains in 


port, without leave of one or more of the principal officers of 
ce the port, the ſaid maſter, purſer, or other perſon ſhall forfeit 
4 one hundred pounds.” | 

By 5 11. theſe two clauſes of this ſtatute are only to have con. 
tinuance for three years, from the twenty-fifth day of March one 
thouſand ſeven hundred and nineteen, and from thence to the end 
of the then next ſeſſion of parliament. | 

But they have been continued from time to time, and are further 
continued by 36 C. 3. c. 40. to the twenty-ninth of September one 
thouſand eight hundred and two, and from thence to the end of 
the then next ſeſſion. 

[By 26 G. 3. c. 40. no goods ſhall be imported in any veſſel be- 
longing to Britiſb ſubjects, unleſs the maſter have on board a ma- 
nifeſt in writing ſigned by him, containing the names of the ſeveral 
ports where the goods mentioned in the manifeſt ſhall have been 
taken on board, the name and built of the veſſel, and the true 
admeaſurement or tonnage thereof, according to the regiſter of 
the ſame, together with the chriſtian and ſurname of the maſter, 
and the port or place to which the veſſel belongs; and a true and 
particular account of all the cargo, and of all packages of goods 
ſo taken on board, with the ſeveral marks thereon ; and of the 
particulars of the cargo which is ſtowed looſe ; and of the fol- 
lowing particulars in words at length, viz. the ſeveral numbers of 
the packages, with a particular deſcription thereof; whether 
leaguer, pipe, butt, puncheon, hogſhead, barrel, or other caſk or 
package, deſcribing ſuch other caſk or package by its uſual or ot- 
dinary name; or whether caſe, bale, pack, truſs, cheſt, box, bun- 
dle, or other package, or by ſuch other name or deſcription - the 
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ſame is uſually called or known. And no wine ſhall be imported 
from any place not ſubject to the crown of Great Britain in any 
ſhip or veſſel whatever, unleſs there be ſuch manifeſt on board, 
verified upon oath by the maſter, at the place where the wine 
ſhall be taken on board, before the Britiſh conſul or other chief 
Britiſh officer, if there be any one reſident at or near to ſuch 
place. Before any ſhip ſhall clear out for this country from any For the 
place in the Britiſb dominions in foreign parts, the maſter of her 724 of au- 
{hall deliver a manifeſt in writing to the chief officer of the euſ- 3 
toms, at or near to ſuch place, who ſhall cauſe a duplicate thereof ſhips im- 
to be made, and ſhall indorſe on the original manifeſt his name, Prone 
with the day and year on which it was produced to him, and ſhall . 
then return the original to the maſter, and ſhall immediately, upon dies and 
the clearing of the ſhip, tranſmit the duplicate under his hand and l hs 
{cal to the. collector at the port in this country to which the goods _ Fin. 
are conſigned, and to which the manifeſt refers. And any maſter 
importing goods without a manifeſt, or not included therein, or 
importing any wine without a manifeſt ſo verified as aforeſaid, 
ſhall forfeit double the value of the goods, together with the full 
duties payable on them. The maſter, on his arrival within four 
leagues of the Britiſh coaſt, is to produce his manifeſt to the firſt 
officer of the cuſtoms, who ſhall come on board, and give him a 
copy of it, on pain of forfeiting double the value of the goods, and 
the full duties due thereon ; and the officer, having certified ſuch 
production on the back of the manifeſt, is to tranſmit the copy to 
the proper oflicer at the port of conſignment, under a penalty of 
1004, If the maſter or mate of any veſſel] importing goods 
ſhall ſuffer bulk to be broken in any part of this country, or 
within the above limits, unauthorized by the proper ofhcer, 
except in caſe of unavoidable neceſſity and diſtreſs of weather, of 
which proof ſhall be made on oath by the maſter and two or 
more of the mariners, he ſhall forfeit 200 J. If, upon the ar- 
rival of any veſſel, there ſhall be any goods, which muſt be 
unavoidably ſtowed out of the main hold, (except ſuch part of 
the cargo as is ſtowed on the chains, or ia other parts on 
the outſide of the veſſel,) the officer who ſhall firſt go on board 
ſhall mark or ſeal ſuch packages in ſuch manner as the commiſ- 
honers of the cuſtoms ſhall direct, and ſhall keep a particular 
account thereof; which mark ſhall not be altered before the goods 
contained in ſuch packages ſhall be landed, by ſpecial ſufferance in 
the preſence of a ſuperior officer : and if any of ſuch marks ſhall 
be defaced with the privity of the maſter, he and the mate ſhall 
forfeit 200 /. each. The maſter of any ſuch veſſel ſhall, within 
24 hours after her arrival, at ſuch places as ſhall be appointed by 
the commiſſioners of the cuſtoms, make entry upon oath, of her 
built, burden and lading, with the marks and contents of ever 
parcel on board, to the beſt af his knowledge and belief, and per- 
form every thing in relation thereto beſore the chief officer of 
the cuſtoms of the port, as directed by 13 and 14 Car. 2. c. 11. 
under the penalty of 100 J., to whom he ſhall at the ſame time 
- X 2 deliver 
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deliver his manifeſt, and on refuſal ſhall forfeit 2007. If the re. 
» manifeſt, and goods found on board do not agree, the maſter 
ſhall loſe 200 J. But, where it ſhall be made appear. to the ſatiſ. 
faction of the commiſſioners, that the cargo imported was wholly 
taken on board in foreign parts, naming the particular places, 
that no part thereof has been unfhipped, and that the manifeſt 
hath been loſt without fraud, defaced by accident, or incorrect by 
by miſtake, no penalties ſhall be incurred; and if any goods ſhall, 
from urgent neceſſity, be taken on board of any veſſel after the 
manifeſt ſhall have been atteſted, the maſter [hall make out and 
ſign a ſeparate manifeſt of all ſuch goods, which manifeſt ſhall be 
ſubjected to every proviſion to which manifeſts properly atteſted 
are ſubjected; and in ſuch caſe the penalties inflicted with reſpe& 
to goods imported without a manifeſt ſhall not be incurred, if the 
urgent neceſſity of fo taking ſuch goods on board ſhall be made 
appear to the ſatisfaction of the commiſſioners. If any part of 
the cargo ſhall, after the veſſel's arrival within the above limits, or, 
after the firſt production of the manifeſt to the officers of the cuſ- 
toms, (whether inſerted in the manifeſt or not,) be thrown' over- 
board or deſtroyed, (except in cafe of unavoidable neceſſity, proof 
of which ſhall be made to the ſatisfaction of the commiſſioners, 
the maſter ſhall forfeit 200/. Every importer, Cc. of any goods 
| fo imported ſhall, within 20 days after the maſter of the veſſel 
ſhall have made his report, or after the expiration of the time with- 
in which he is required by law ſo t. d, make a due entry thereof 
with the proper officer, and pay the duties; and on failure thereof 
the officers of the cuſtoms ſhall convey the goods to his Majeſty's 
warehouſe ; and if the duties are not paid within three months, 
they ſhall be fold, and the produce apphed agreeably to 12 Anne, 
c. 8. But this ſhall not apply to the ſelling of any goods which 
may by law be entered and warchouſed, upon bond given for the 
duties. | 
No drawback ſhall be paid on the exportation of any goods, if 
they are in bales preſs- packed, unleſs the fpecies, quantities, and 
qualities thereof ſhall be yerified by the maſter-packer, or, in his 
abſence, by his ſervant, who ſhall have actual knowledge of the 
contents of the bales, in the following manner, viz. if the goods 
are packed at the port of exportation, or within 10 miles thereof, 
then, by oath ſubſcribed on the entry or cocket, before the chief 
officer of the cuſtoms; and if packed up at any greater diſtance, 
then by the like oath made before ſome magiſtrate where ſuct 
maſter-packer refides. 
$ 18. No entry ſhall paſs, nor any debenture be made out, upon 
exportation of goods entitled to drawback or bounty, but in the 
name of the real owner, if reſident in this country, who, before 
he receives the drawback, ſhall, upon the debenture, verify 
oath that he is the real owner, and that the goods are 4 
exported to foreign parts, and have not been relanded in this 
country : but, if he ſhall not have a property in the drawback, he 
ſhall, at the entry of ſuch goods, acknowledge thereon the ow 
9 W 
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who is entitled thereto, who ſhall, after the requiſites of the act 
are complied with. receive the drawback. But this act ſhall not 
revent the agent of any corporation or company from making 
oath to entitle them to a drawback; nor any proprietor of lands 
in any Britiſh colony, nor any perſon, from exporting goods from 
any other place than that of his reſidence, if he ſhall reſide at auy 
greater diſtance than 20 miles therefrom, nor any perſon from 
exporting from any place, other than that at which he reſides, any 
goods of Britiſs manufacture (being his property) in the name 
of an agent, who ſhall teſtify on oath, on the back of the debenture, 
beſides what-is already by law required to be teſtified, the name 
of the real proprietor of the goods, and his place of abode ; and 
ſhall, if required- by the officer, give ſufficient reaſons for his 
knowledge of the place- to which the goods are to be exported. 
(19. No bounty ſhall be paid for any goods exported to Ireland, 
and no drawback or bounty ſhall be paid for goods exported to 
Guernſey or Ferſey, nor any debenture made out for the ſame, 
until a certificate ſhall be produced from the collector, comp- 


troller, and ſurveyor of the cuſtoms, or. any two of them, in Jre- 


land, or from the regiſtrar of certificates, or other chief officer of 
the cuſtoms in Guernſey or Jerſey, at the reſpective place of im- 
portation, certifying that the ſame have been duly landed there. 

Goods entitled to drawback, &c. ſhall be ſhipped for exporta- 
tion by the proper officer only, or ſuch perſons as ſhall be li- 
cenſed for that purpoſe by the commiſſioners ; which perſons ſhall, 
on carrying ſuch goods on board any veſſel, give information 
thereof in writing to the maſter, for enabling him to give notice 
as required by this act; and ſuch licence, when granted, ſhall not 
be withdrawn, unleſs the perſon licenſed ſhall be convicted of 
ſome treſpaſs againſt the revenue laws. | 

The licences ſhall be granted to ſuch perſons as are by law 
entitled to put ſuch goods on board, and ſhall give proper ſe- 
curity.] f 

It may in the general be obſerved, that in the caſe of manu- 
ſactures prohibited to be worn, and in every caſe where a draw- 
back, bounty, or premium is allowed on the exportation of any 
goods or manufactures, a bond is directed to be taken, with con- 
dition for the exporting of ſuch goods or manufaQtures, and that 
the ſame ſhall not be relanded in any part of Great Britain, 
Where this is the caſe, beſides all other penalties and forfeitures, 
the penalty of ſuch bond is forfeited, if any part of ſuch goods or 
manufactures be relanded. 


7. In divers other Caſes. 


wi the 13 & 14 C. 2. c. 11. { 19. it is enacted, . That if any 
© of the officers or perſons appointed to manage the cuſtoms, 
© ſearchers, waiters, or other perſon or perſons whatſoever, de- 
* puted and appointed by or under them, or any af them, or 
Hany other authority whatſoeyer, and employed in or about the 
* abairs of the cuſtoms and ſubſidics, ſhall directly or indirectly 
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CC, 69. & 3 
to all boats, 


&c. built to 


row ith 
more than 
fix oars, 
which ſhall 
be found 
either upon 
the and or 
vater in 
any port of 
Great Bri- 
tain, or 
within two 
leagues of 
the coaſt ; 
and by 

24 G. 3. 
ſeſſ. 2. £.47. 
& 25. to all 
boats, &c. 
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& take or receive any bribe, recompente, or reward in any kind 
c whatſoever, to connive at any falſe entry of any goods or mer. 
« chandize whereby the king's majeſty, his heirs or ſucceſſors, 
ec ſhall be defrauded or hindered in or of his cuſtoms or ſubſidies, 
< or other ſums of mcney, or goods prohibited to be exported or 
« imported, be ſuffered to paſs by way of importation or exporta- 
ce tion, the perſon or perſons ſo offending ſhall forfeit the ſum of 
tc one hundred pounds, and be for ever afterwards incapable of 
« any office or employment under the king's majeſty, his heirs 
cc and ſucceſſors, or any authority derived from them; as alfo the 
« merchant, mariner, or other perſon or perſons, who ſhall give 
ec or pay any ſuch bribe, recompence, or reward, ſhall forfeit the 
« ſum of fifty pounds.” | 

By the 9 G. 2. c. 35. { 24. it is enacted, * That if any per. 
« ſon or perſons ſhall offer any bribe, recompence, or reward, to 
cc any officer or officers of the cuſtoms, to connive at or permit 
« any cuſtomable or prohibited goods to be run on ſhore, or to 
« connive at any falſe or ſhort entry of any ſuch goods, or to do 
tc any other act whereby his Majeſty might be defrauded in his 
« revenue, every ſuch perſon and perſons ſhall for every ſuch 
cc offence, whether the ſame offer ſhall be accepted or not, forfeit 
« the ſum of fifty pounds.” 

[By the 24 G. 3. /e/. 2. c. 47. $ 32. if any officer of the navy, 
cuſtoms, or exciſe, ſhall make any colluſive ſeizure, or deliver up, 
or agree to deliver up, or not to ſeize any veſſel or goods liable to 
forfeiture, or ſhall take any bribe for non-performance of hi 
duty, he ſhall for every offence forfeit 506 J. and be rendered in- 
capable of ſerving in any office civil or military; and if any per- 
ſon ſhall give, or promiſe to give, any bribe, or make any colluſive 
agreement with any ſuch officer, to connive at any act whereby any 
of the proviſions relative to the cuſtoms or exciſe may be evaded, 
he ſhall for every ſuch offence (whether ſuch offer or agreement 
be accepted or performed or not) forfeit 500 l. | 

By the 8 G. I. c. 18. f 3. after reciting that many frauds are 
committed to the prejudice of the revenue, in the clandeſtine 
running of goods imported, and in the relanding of certificate 
goods, as well as in exporting wool and the coin of this kingdom, 
by watermen and others in boats, wherries, pinnaces, barges, and 
gallies, which are ſometimes rowed with fix, eight, or twelve oars, 
built on purpoſe for the ſmuggling trade, and in caſe of their being 
purſued by the officers do make their eſcape, which may alto be a 
means of bringing in the infection, it is enacted, “ That if any 


„boat, wherry, pinnace, barge, or galley, rowing, or made or 


© built to row, with more than four oars, ſhall be found upon the 
ce water, or in any bargehouſe, workhouſe, ſhed, or other place, 
« within any of the counties of Middleſex, Surrey, Kent, or Eſſex, 
« or in the river Thames, either above or below London Bridge, or 


d within the limits of the ports of London, Sandwich, or Ipfwich, 

© or the members or creeks to them or either of them reſpect- 

« jvely belonging, ſuch boat, wherry, pinnace, barge, or galley, 
* Zig Y» P 8 

with all her. tackle and furniture, or the value thereof, ſhall be 

ä « forfeited, 
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« forfeited, and ſhall and may be ſeized by any officer or officers exceeding 


« of the cuſtoms 3 and the owner or owners thereof, or any per- 5 — 
« ſon uſing or rowing in any ſuch boat, wherry, pinnace, barge, the fore part 


« or galley, ſhall alſo forfeit the ſum of forty pounds.” _ 2 — 


fide of the ſtern - poſts aloft, and the length of which ſhall be greater than in the proportion of three 
feet and an half to one foot in breadth; ſubject to the proviſos in the former acts. | 


But by 5 4. it is provided, “That this act ſhall not extend, or 
« be conſtrued to extend, to any barge or galley belonging to, or 
« to belong to his Majeſty or the royal family, or any of them, or 
« to any long-boat, yawi, or pinnace belonging to and uſed in 
« the ſervice of any merchant ſhip or veſſel, or to ſuch boat, 
« wherry, pinnace, barge, or galley as ſhall be licenſed by the 
« lord high admiral, or commiſſioners for executing the office of 
« lord high admiral, or the major part of the fame commiſſioners 
for the time being.“ | 

By the 4 W. & AM. c. 15. 14. after reciting, that it is found 
by experience, that great quantities of goods are daily imported 
from foreign parts in a fraudulent and clandeftine manner, with- 
out paying the cuſtoms and duties due and payable to their Majeſ- 
ties, and the fame hath of late been much increaſed and promoted 
by ill men, who, notwithſtanding the laws already made, do un- 
dertake, as inſurers or otherwiſe, to deliver ſuch goods fo clandeſ- 
tinely imported, at their charge and hazard, into the houſes, ware- 
houſes, and poſſeſſions of the owners thereof, it is enacted, That 
Hall and every perſon or perſons, who, by way of inſurance or 
« otherwiſe, ſhall undertake or agree to deliver any goods or mer- 
« chandizes, to be imported from parts beyond the ſeas, at any 
„port or place within this kingdom of England, dominion of 
«* Wales, or town of Berwick, without paying the cuſtoms due 
and payable for the fame at ſuch importation, or any prohi- 
„ bited goods whatſoever, or, in purſuance of ſuch agreement, 
„ ſhall deliver, or cauſe or procure to be delivered, any prohibited 
goods, or ſhall deliver, or cauſe or procure to be delivered, any 
« goods or merchandizes whatſoever, without paying ſuch cuſtoms 
and duties as aforeſaid, knowing thereof, and all and every other 
© aiders, abettors, and aſſiſtants, ſhall for every ſuch offence for- 
« feit the ſum of five hundred pounds, over and above all other 
" . mer to which they are already liable by any act in 
« force,” | 

And by g 15. it is enacted, „ That all and every perſon or 
„ perſons, who ſhall agree to pay any ſum or ſums of money for 
* the inſuring or conveying any goods or merchandizes that ſhall 
be ſo imported, without paying the cuſtoms and duties due and 
* payable at the iraportation thereof, or of any prohibited goods 
* whatſoever, or ſhall receive or take ſuch prohibited goods into 


his or their houſe or warehouſe, or other place on land, or ſuch 


* other goods, before ſuch cuſtoms or duties are paid, knowing 
« thereof, ſhall for every ſuch offence forſeit the like ſum of five 

hundred pounds,” 
By the 9 G. 2. c. 35. f 21. it is enafted, „ That all water- 
* men, carmen, porters, or other perſons, employed in carrying 
XR 4 « any 


| 
| 
| 
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& any goods, wares, or merchandizes prohibited, run, or clandef. 
tinely imported, upon whom or in whoſe cuſtody the ſame ſhall 
„de found or ſeized, knowing the ſame goods to be prohibited, 
or to have been clandeſtinely run or imported without pay. 
ment of the cuſtoms, and who ſhall be thereof lawfully con. 
victed upon his, her, or their appearance or default, upon the 
oath or oaths of one. or more credible witneſs or witneſſes, or 
by the confeſſion of the party, before one or more jultice or 
& juſtices of the peace of the county, diviſion, or liberty where 
& ſuch offence ſhall be committed, or the offender found, which 
„ oath ſuch juſtice or juſtices are hereby required to adminiſter, 
i ſhall forfeit treble the value of alt ſuch goods.“ 

By the 8 G. 1. c. 18. F 10. it is enacted, © That if any per- 
c ſon or perſons ſhall receive or buy any goods, wares, or mer- 
„ chandizes, clandeſtinely run or imported, before the ſame ſhall 
have been legally condemned, knowing the ſame to be ſo clan- 
« deſtinely run or imported, and ſhall be thereof lawfully con- 
« yiched upon his, her, or their appearance. or default, upon the 
© oath or oaths of one or more credible witneſs or witneſſes, or 
« by the confeſſion of the party, before one or more juſtice or 
& juſtices of the peace of the county, diviſion, or liberty where 
& ſuch offence ſhall be committed or the offender found, which 
<« oath ſuch juſtice or juſtices of the peace are hereby required 
% to adminiſter, the perſon ſo convicted ſhall forfeit the ſum of 
„ twenty pounds.“ 

By $ 27. this clauſe was to have continuance for the ſpace of 
two Journ from the twenty-fifth day of March one thouſand ſeven 
hundred and twenty-two, and from thence to the end of the then 
next ſeſſion of parliament. 

But it has 4k from time to time continued, and by the 
28 G. 3. c. 23. was continued till the twenty-ninth day of Sep- 
tember one thouſand ſeven hundred and ninety-five, and from 
thence to the end of the then next ſeſſion of parliament. 

By 11 G. 1. c. 30. f 16. it is enacted, © That if any perſon 
« or perſons ſhall knowingly harbour, keep, or conceal, or ſhall 
« knowingly permit or ſuffer to be harboured, kept, or concealed, 
any prohibited goods, or any run goods, wares, or merchandizes 
& whatſoever, which are liable to any duty or duties of the cul- 
cc toms, the party or parties offending therein, whether he, the, 
« or they have or have not, or do or do not claim or pretend to 
ce have any property or intereſt in ſuch goods, wares, or mer- 
« chandize ſo harboured, kept, or concealed, ſhall for every ſuch 
<« offence fotfeit ſuch goods, wares, and merchandizes, and treble 
te the value thereof.“ 

By $18 & 19. it is enacted, . That if any perſon or perſons 
4% {ſhall offer or expoſe to ſale any prohited goods, wares, or mer- 
“ chandizes whattoever, or any which actually have been, or ſhall 
& by the party or parties offering or expoſing the ſame to ſale 
<« be pretended to have been run, all ſuch goods, wares, and mer- 
„ chandizes, together with the package including and containing 
« the lame, Call be forfeited, and ſhall or may be ſeized by the 


40 party 
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tc party or parties to whom the ſame ſhall be fo offered or expoſed 
« to ſale; and the perſon or perſons, ſo offering or expoſing ſuch 
prohibited or run goods, wares, and merchandizes to fale, ſhall 
« forfeit the treble value thereof.” 

By $20 & 21. it is enacted, „ That all prohibited or run 
goods, wares, or merchandizes whatſoever, ſo or as ſuch 
« bought by any perſon or perſons whatſoever, together with the 
« package containing the ſame, ſhall be forfeited, and ſhall or may 
« be ſeized and taken from the buyer or buyers thereof by the 
« ſeller or ſellers thereof; and the perſon or perſons who ſhall 
« buy any ſuch prohibited or run goods, wares, or merchandizes, 
« or which by the ſeller at the time of ſelling thereof ſhall be 
« pretended to be either prohibited or run, ſhall forfeit treble the 
« yalue thereof.” h 

But by 5 21. it is declared, © That it is not meant or intended 
« by this act, that as well the party or parties buying, as alſo the 
« party or parties ſelling or offering or expoſing to ſale ſuch goods, 
« wares, or merchandizes as aforeſaid, ſhall, in any caſe or caſes, 
« both and each of them reſpectively forfeit, or be proſecuted, 
« for the treble value of one and the ſame identical parcel or par- 
« cels of ſuch goods, wares, or merchandizes; but that the party 
« or parties, whether buyer or ſeller of, or offering or expoling to 
« ſale ſuch goods, wares, or merchandizes, who with effect ſhall 
« firſt proſecute the other of the ſaid parties for the treble value of 
« ſuch goods, wares, and merchandizes, ſhall in every ſuch caſe or 
« caſes be and is hereby declared, diſcharged, and acquitted of 
« and from the like forfeiture, or being proſecuted for or on ac- 
« count of the treble value of ſuch goods, wares, and merchan- 
« dizes, for and on account whereof the other party or parties 
« ſhall be proſecuted with effect.” 

By the 8 Anne, c.7. $ 17. it is enacted, © That, beſides the for- 
« ſeiture of ſuch goods, all perſons, to whoſe hands any prohi- 
« bited or uncuſtomed goods ſhall knowingly come after the un- 
« ſhipping thereof, ſhall forfeit treble the value thereof, together 
« with all horſes and other cattle and carriages made uſe of in 
«* the removing, carriage, or conveyance of any of the aforeſaid 
17 goods.“ : « 

By the 8 Anne, c. 13. f 16. it is enacted, “ That, beſides the 
« forfeiture of ſuch certificate goods, every perſon or perſons, to 
* whoſe hands any certificate goods ſhall come knowingly after 
« the unſhipping thereof, ſhall forfeit double the amount of the 
* drawback for ſuch goods, together with all the horſes or other 
* cattle and carriages made uſe of in removing, carriage, or con- 
« veyance of the ſame.” 

By the 9 G. 2. c. 35. 6 30. it is enacted, „That if any per- 
* ſon or perſons, who keep or ſhall keep any tavern, ale-houſe, 
victualling-houſe, or other houſe, where ale, wine, brandy, or 
* other ſtrong liquors ſhall be ſold by retail, ſhall knowingly receive, 
© harbour, or entertain any perſon or perſons, againſt whom any 
* capias or other proceſs of arreſt ſhall have iſſued, for having 


© beat, abuſed, or obſtructed any officer or officers of the cuſtoms 
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« in the execution of their office, or for any offence or offences 
« that are or ſhall be committed againſt any of the laws now in 
« being for preventing frauds in relation to the revenues of the 
cc cuſtoms, or for any crime or crimes whatſoever that ſhall be 
„ committed or done in prejudice of the ſaid revenue, and to 
« which cap4ias or other proceſs, the ſheriff, or other officer having 


<< execution of the ſaid proceſs, ſhall have returned, that ſuch 


« perſon or perſons cannot be found, and which perſon or per- 


«© ſons ſhall not have appeared to the ſaid proceſs; or ſhall 


« knowingly harbour, receive, or entertain any perſon. or per- 
„ fons who, having been in priſon for any of the ſaid offences, 
« ſhall have eſcaped, or who ſhal have been convicted for the 


«© ſame, and ſhall fly from juſtice, ſhall forfeit one hundred 


« pounds, and be rendered incapable of having a licence for 
« keeping any tavern, ale-houſe, or victualing-houſe, or ſelling 


« wine, ale, brandy, or other ſtrong liquors by retail for the fu. 


« ture. 
But by g 37. it is provided, “ That no perſon fall ſuffer any 
« penalty or diſability, for ſuch receiving, harbouring, or enter- 


« taining, unleſs public notice ſhall have been given ſix days be- 


«« fore, in two ſucceeding Gazettes, of the abſconding of the per- 
“ ſon or perſons who ſhall be ſo received, harboured, or enter- 
« tained, and alſo by writing to be fixed to the door of the pariſh 
& church where ſuch perſon or perſons laſt dwelt before his ab- 
4 ſconding.” | 

By the 19 G. 2. c. 34. 5 6. it is enacted, © That if any officer 
« or officers of his Majeſty's revenue, or other perſon, being em- 
ce ployed in the ſeizing, or conveying, or. ſecuring any wool or 
« goods forfeited on account of their being prohibited or uncuſ- 
« tomed goods, or in endeavouring to apprehend any offender 
“ againſt this act, ſhall be beat, wounded, or maimed, or killed 
« by any offender againſt this act, or the ſaid wool or other goods 
„ ſhall be reſcued, by perſons armed as in this act is before men- 


“ tioned, in all ſuch caſes reſpectively, the inhabitants of every rape 


« or lath, in ſuch counties as are divided into rapes and laths, and 
« in every other county, the inhabitants of every hundred, where 
„ ſuch facts ſhall be committed, within that part of Great Britain 
« called England, ſhall make full ſatisfaction and amends for all 
e the damages which ſuch officers or perſons ſhall reſpectiveh 
© ſuffer by ſuch beating, wounding, and maiming reſpectively, and 
« by the loſs of ſuch goods ſo ſeized and reſcued; and ſhall alſo 
t pay the ſum of one hundred pounds, for each perſon ſo killed, 
© to the executors or adminiſtrators of ſuch officer or perſon ſo 
& killed as aforeſaid; and that ſuch reſpective officers and other 
ce perſons, and their ſaid executors and adminiſtrators ſhall be, and 
are hereby enabled to ſue for and recover ſuch their damages, 
& fo as the ſum to be recovered for ſuch beating, wounding, or 
% maiming ſhall not exceed forty pounds, nor — the loſs of the 
e goods two hundred pounds, againft the inhabitants of the ſaid 
« rape or lath, in ſuch counties as are divided into rapes or 
e laths, and in every other county, the inhabitants of every _—_ 
« gred, 
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Smuggling. 
« fred, who by this act ſhall be made liable to anſwer all or any 


« part thereof,” | \ 

But by $8. it is provided, © That where any offender ſhall be 
« apprehended, and convicted of ſuch offence within the ſpace of 
« fix calendar months after the offence is committed, no hun- 
« dred, rape, or lath, or any inhabitant thereof, ſhall be in any- 
« wiſe ſubje to make any ſatisfaction for ſuch damages, or to 
« pay the ſaid one hundred pounds to the executors or admini- 
« ſtrators of ſuch killed perſon.” 

By 22 G. 2. c. 36. after reciting, that great quantities of foreign 
embroidery continued to be brought into and fold within this 
kingdom, the importation whereof is contrary to divers acts of 
parliament, it is enacted. “ That, from and after the firſt day 
« of July one thouſand ſeven hundred and forty-nine, no foreign 
« embroidery, or gold or ſilver brocade, ſhall be imported or 
brought into Great Britain, upon pain of being forfeited and 
« burnt, and upon the further penalty of one hundred pounds, 
« to be paid by the importer thereof, for each piece or parcel ſo 
c imported.” 
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In a caſe reſerved, in an action for the penalty of one hundred MS. Rep. 
pounds for bringing in foreign embroidery, it was ſtated, that the 33. Pl 


defendant, whilſt he was in France, had worn an embroidered {,, 


tam v. 


waiſtcoat, which was made in France; and that this waiſtcoat was liers, Eaſt. 
brought over in his portmanteau when he came to England. The 73 = 3-in 


queſtion was, Whether he were liable to the penalty inflicted by 
the 22 G. 2.? It was holden, that he was not; and by Lord 
Mansfield, Ch. T. the intention of that ſtatute was to prevent the 
bringing in of foreign embroidery for ſale, and not to hinder a 
gentleman from bringing in his wearing apparel. - If the de- 
tendant were liable in this caſe to the penalty, the waiſtcoat might 
have been ſeized in his portmanteauz and if it could have been 
ſeized in his portmanteau, it might have been taken off his back; 
the Conſequence of which would be, that any perſon, even a 
foreigner, coming from a foreign part, might be ſtripped naked, 
as ſoon as he ſets his feet on the Britiſh ſhore. | 


(G) Of the corporal Puniſhments to which Perſons 
who have been guilty of Smuggling, or of ſuch 
Practices as have a direct Tendency thereto, are 
liable, 


1. Impriſonment. 


B* the 13 & 14 C. 2. c. 11. 6 6. it is enacted, * That if any 
« officer or officers of the cuſtoms ſhall be, by any perſon or 

* pom armed with club or any manner of weapon, forcibly 
* hindered, affronted, abuſed, beaten, or wounded, either on 
board any ſhip or veſſel, or upon the land or water, in the due 
execution of their office, all and every perſon or perſons ſo 
: 9 « reſiſting, 
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& reſiſting, affronting, abuſing, or wounding the ſaid officer ot 
«& officers, or their deputies, or ſuch as ſhall act in their aid or 
* aſſiſtance, ſhall by the next juſtice of peace, or other magiſtrate, 
„be committed to priſon, there to remain till the next quarter. 
, ſeſſions; and the juſtices of peace of the ſaid quarter. ſeſſons 
t are hereby empowered to punifh the offender by fine, not 
« exceeding one hundred pounds, and the offender is to remain in 
« priſon, till he be diſcharged by order of the Exchequer, both of 
„the fine and of the impriſonment, or diſcover the perſon that 
« ſet him on work, to the end that he may be legally proceeded 
« againſt.” | | 

By f 8. it is enacted, « That if any officer of any port, mem- 
6“ ber, or creek, ſhall grant or make any falſe certificate of an 
% goods or merchandizes which ſhould have been landed out 
« of any ſhip or veſſel, ſuch officer ſhall ſuffer one year's impri. 
« ſonment without bail or mainprize, and be further liable to 
6 _ corporal puniſhment as the court of Exchequer ſhall think 
£6 Fe 19 F 

By the 5 G. 1. c. 11. 5 7. it is enacted, . That if any maſter, 
«& purſer, or other perſon taking charge of any ſhip or veſſel, ſhall 
permit or ſuffer any goods prohibited to be worn in this king- 
« dom, or any foreign goods ſhipped for parts beyond the ſeas to 
« be unſhipped or landed, or the package of any ſuch goods to 
© be opened or put into any other form, during the time the ſaid 
« ſhip or veſſel remain in port, without leave of one or more of 
« the principal officers of the port, ſuch maſter, purſer, or other 
* perſon ſha!l, beſides being ſubject to the forfeiture of one hun- 
« dred pounds, ſuffer fix months impriſonment without bail or 
„ mainprize.” 

By 6 G. 1. c. 21. { 32. after reciting, that illegal importations 
and exportations cannot be carried on by ſhips or veſſels, if the 
maſters or commanders thereof do take due care to prevent the 
ſame, it is enacted, © That if the maſter, purſer, or other perſon 
4 taking charge of any ſhip or veſſel, ſhall ſuffer any uncuſtomed 
«& or prohibited goods to be put out of the ſaid ſhip or veſſel, into 

« any hoy, lighter, boat, or bottom, to be laid on land, or ſhall 
s ſuffer any wool, wool-fells, mortlings, ſhortlings, yarn made of 
% wool, wool-flocks, fuller's-earth, fulling- clay, or tobacco-pipe- 
& clay, to be put on board ſuch ſhip or veſſel, to be carried to parts 
« beyond the ſeas, he or they ſo offending, being convicted 
4c thereof, ſhall, beſides the penalties and forfeitures to which 
&« they will be liable by any law now in being, ſuffer fix months 
% impriſonment without bail or mainprize.” 

By the 8 G. 1. c. 18. $ 10. after directing that any perſon or 
perſons, convicted of knowingly receiving or buying any run 
pou before the ſame ſhall have been lawfully condemned, ſhall 

e liable to a diſtreſs for the penalty of twenty pounds given by the 
8 G. 1. c. 18. F 10. it is enaQted, « That, for want of ſuch diſ- 
« treſs, every ſuch offender ſhall be committed to priſon, without 
* bail or mainprize, for the ſpace of three months. 

. | 2. Whipping- 


| Smuggling. 
2. Whipping, 


By the 9 G. 2. c. 25-5 18. it is enaCted, © That upon informa- 
« tion, to be given upon oath before one or more juſtices of the 
« peace in any county, city, or liberty, that any perſon or perſons 
« are or ſhall be lurking, waiting, or loitering within five miles 
« from the ſea coaſt, or from any navigable river, and that there 
« js reaſon to ſuſpect, that they wait with intent to be aiding 
« and aſſiſting in the running, landing, or carrying away any 
« prohibited or uncuſtomed goods, it ſhall and may be lawful 
« for every ſuch juſtice and juſtices to cauſe all ſuch perſons to 
« come and be brought before him and them, and to grant his 
« or their warrant or warrants for the apprehending ſuch offender, 
« and bringing him or them before any of the faid juſtices of the 
« peace; and if ſuch perſons ſhall not give a ſatisfactory account 


« of themſelyes, and their callings and employments, or other- 


« wiſe make it appear to the ſatisfaction of ſuch juſtice or juſ- 
« tices, that they are not to be employed or concerned in, or to 
« be aiding or aſſiſting in, the carrying on any fraudulent” or 
« clandeſtine trade, or unlawful buſineſs or occupation, and are 
« not at ſuch place as aforeſaid, with intent to carry on the ſaid 
« clandeſtine practices, then every ſuch perſon, who ſhall not 
« give ſuch account and ſatisfaction to ſuch juſtice or juſtices, 
« ſhall be committed to the houſe of correction, there to be whipt 
« and kept to hard labour, for any time which ſuch juſtice or 
« juſtices ſhall in his or their diſcretion think meet, not excee 

« ing one month.” | 

But by F 19. it is provided, “ That if any perſon or perſons, ſo 
« brought before ſuch juſtice or juſtices, ſhall defre time for the 
* making it appear, that he or they is or are not concerned in 
e any of the ſaid fraudulent or clandeſtine practices, ſuch perſon 
« or perſons ſhall not be puniſhed by whipping or other correc- 
« tion; but that then, and in every ſuch caſe, it ſhall and . 
de lawful for every ſuch juſtice and juſtices to commit ſac 
« perſon and perſons to the common gaol, there to remain and 
“ continue, until he or they ſhall give ſuch account of him or 
©* themſelves, or make proof of the matters aforeſaid to the ſatiſ- 
i faction of ſuch juſtice or juſtices, or until ſuch perſon or per- 
«* ſons ſhall give and find good and ſufficient ſecurity, to the ap- 
«* probation and ſatisfaction of the ſaid juſtice or juſtices, not to 
* be guilty of any of the ſaid offences, or fraudulent, clandeſtine, 
« or indirect practices.“ 

By 5 21. after directing, that all watermen, carmen, porters, 
and other perſons, convicted of carrying any goods or merchan- 
dizes, knowing the ſame to be prohibited or run, ſhall be liable to 
a diſtreſs, for the penalty of treble the value of ſuch goods given 
by the 9 G. 2. c. 35. $21. it is enacted, „That for want of ſuch 
* diſtreſs, every ſuch offender ſhall be committed to the houſe 
of correction, there to be whipt and kept to hard labour, for 


any 
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&« any time which the juſtice or juſtices of the peace committing 


* him or her ſhall in his or their diſcretion judge meet, not ex- 


5 ceeding three months.“ 


3. Tranſportation, 


By 6 G. 1. c. 21. f 34. after reciting, that the puniſhment al. 
ready inflicted by law on ſuch as ſhall forcibly obſtruct officery 
of the cuſtoms in the due performance of their duty, has proved 
inſufficient, it is enacted, That if any officer or officers of the 
« cuſtoms be forcibly hindered, wounded, or beaten, in the due 
« execution of their ofhce, by any perſons armed with club or 
« any manner of weapon, tumultuouſly aſſembled in the day or 
night to the number of eight or more perſons, all and every 
« perſon or perſons ſo hindering, wounding, or beating the ſaid 
« officer or officers, or ſuch as ſhall act in their aid or aſſiſtance, 
being convicted thereof, ſhall, by order of the count before 
« whom ſuch offender or offenders ſhall be convicted, be tranſ. 
« ported to ſome of his Majeſty's colonies and plantations in 
& America, for ſuch term as the court ſhall think fit, not exceed- 


“e ing ſeven years, in the fan* manner as by an act made in the 


<« fourth year of his preſent Majeſty's reign, intituled, An af for the 
&« further preventing robbery, & e. the offenders therein mention- 
« ed are to be trauſported to the ſaid colonies and plantations.” 
By the 8 G. 1. c. 18. 66. it is enacted, © 'Fhat all and every 
c perſon and perſons, who ſhall be found paſſing knowingly and 
« willingly with any foreign goods or commodities, landed from 
« any _ or veſſel, without the due entry and payment of the 
« duties by law charged thereon, in his, her, or their cuſtody, 
« from any of the coaſts of this kingdom, or within the ſpace of 
« twenty miles of any of the ſaid coaſts, and ſhall be more than 
<« five perſons in company; or ſhall carry any offenſive arms or 


'« weapons; or wear any vizard, maſk, or other diſguiſe, when 


ic paſſing with ſuch goods or commoditics as aforeſaid ; or ſhall 
« forcibly hinder or reſiſt any oſſicers of the cuſtoms in the 
« ſeizing or ſecuring any ſorts or kinds of run goods or com- 
« modities, ſhall be deemed and taken to be runners of foreign 
« goods and commodities, within the meaning of this preſent 
« at; and being convicted of or for any of the ſaid offences, 


„ for which he, ſhe, or they, ſo convicted, are by this preſent 


« act declared to be deemed and taken to be runners of foreign 
« goods and commodities, ſhall be adjudged guilty of felony, and 
<« {hall for ſuch his, her, or their offence be tranſported as a ielon 
« to ſome of his Majeſty's colonies or plantations in America, there 
« to remain for the ſpace of ſeven years, in the ſame manner as 
s felons are appointed to be tranſported by an act made in the 
« fourth year of his Majeſty's reign, intituled, An act for the fur- 
&« ther preventing robbery, &. and by another act made in the 
« ſixth year of his Majeſty's reign, intituled, An act for the fur. 
« ther preventing robbery, & c.“ 


By 


ex- 


the 9 G. 2. c. 35. { 10. after reciting, that divers diſſolute 
and diſorderly perſons frequently appear in great gangs near the 
{ca-coaſts, and the ſhores of navigable rivers, and in and about 
towns and villages adjacent thereto, and in divers other parts of 
this kingdom, carrying fire-arms and other offenſive weapons, to 
the great terror of his Majeſty's ſubjects, and the hindrance of 
the civil officers, and the officers of the cuſtoms and exciſe, in 
the execution and diſcharge of their duty, and during their abode 
there commit great ſpoil and devaſtation on the eſtates there- 
abouts, in order to be aiding and aſſiſting in the clandeſtine run- 
ning, landing, or carrying away prohibited and uncuſtomed goods, 
and to reſcue the ſame, after ſeizure, from the officers of the cuſtoms 
and exciſe, and to watch for opportunities for that purpoſe ; and 
that ſeveral officers of the revenue, and other their aſſiſtants, have 
been wounded, maimed, and ſome of them murdered in the exe- 
tion of their office, and great quantities of run goods have been 
reſcued after ſeizure, and ſheriffs, and other chief officers have 
been forcibly hindered from the execution of proceſs, it is enact- 
ed,“ That, upon information to be given on oath, before any 
« one or more of his Majeſty's juſtices of the peace in any 
« county, City, or liberty, that any perſons to the number of three 
“or more, are or have, after the 24th day of Zune in the year 


of our Lord one thouſand ſeven hundred and thirty-ſix, been 


e aſſembled for any of the purpoſes aforeſaid, and are or have 
* been armed with fire- arms or other offenſive weapons, ſuch 
« juſtice or juſtices of the peace ſhall and may grant his or their 
e warrant to the conſtables, headboroughs, and other peace offi- 
« cers, or any of them requiring ſuch officer and officers, reſpec- 
« tively, to take to his and their aſſiſtance as many of his Ma- 
6 pare ſubjects as may be thought neceflary, for the appre- 
«* hending all and every perſon and perſons againſt whom ſuch 
information ſhall be given as aforeſaid, and ſuch juſtice or 
« juſtices ſhall and may, if upon due examination he ſhall find 
«* cauſe, commit all and every or any of the ſaid perſon and per- 
* ſons to the next county goal, there to remain without bail or 
* mainprize, until he, ſhe, or they ſhall be diſcharged by due 
* courſe of law; and all and every fach perſon and perſons, upon 
due proof of his, her, or their being aſſembled and armed as 
* aforeſaid, in order to be aiding and aſſiſting in the clandeſtine 
running, landing, or carrying away prohibited or uncuſtomed 
goods; and, upon conviction of and for ſuch offence, ſhall be 
* adjudged guilty of felony, and ſhall be tranſported as a felon, 
to ſome one of his Majeſty's colonies or plantations in America, 

© there to remain for ſeven years.” f 
The defendant having been indicted upon this ſtatute, it was 
lound by a ſpecial verdict, that there were above three in com- 
pany, and that all the others had fire · arms; but that the defend- 
ant had only a common horſewhip. Upon the firſt argument the 
court inclined ſtrongly, that he was not guilty ; for that the act 
makes the being armed a material circumſtance in each man's 
caſe, and an act ſo penal is to be conſtrued ſtrictly, The court 
did 
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did not however determine the caſe upon the firſt argument; hut 
gave the Attorney General time to conſider of it. He, after con- 
ference with the Solicitor General, declined to argue it a ſecond 
time; and the priſoner was diſcharged. ' 
By 9 G. 2. c. 35. 28. after reciting, that the puniſhment to 
which ſuch perſons as ſhall forcibly obſtruct or hinder any officer 
of the cuſtoms, beifig on board any ſhip, boat, or veſſel within 
the limits of any port of this kingdom, ate liable by law, hath 
proved inſufficient, it is enacted, . That if any officer or officers 
« of the cuſtoms, being on board any ſhip, boat, or veſſel within 
4 the limits of any of the ports of this kingdom, ſhall be forcibly 


< hindered, 2 obſtructed, wounded, or beaten, in the due 
0 


« execution of his or their office or duty, by any perſon or per. 


„ ſons whatſoever, either in the day or night, all and every per. 


| ſell. 2. 
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« fon and perſons ſo forcibly hindering, oppoſing, obſtructing, 
« wounding, or beating the ſaid officer or officers in the execution 
<« of his or their office, and all ſuch as ſhall act in their aid or 
i aſſiſtance, being convicted thereof, ſhall, by order of the court 
« before whom ſuch offender or offenders ſhall be convicted, be 
<« tranſported to ſome one of his Majeſty's colonies or plantations 
« in America for ſuch term as ſuch court ſhall think fit, not ex- 
« ceeding ſeven years.” 

[See further for obſtructing officers in the yy 1 their 
duty, ff. 24 G. 3. /,. 2. c. 47. § 15, 16. and 34G. 3. c. 50. & ß. 

Nos 19 G 4A 34+ 3 + — That all and * 
« perſon and . who ſhall, after the time appointed for the 
s ſurrender of any perſon or perſons charged upon oath with any 
“ of the offences before mentioned in this act ſhall be expired, 
&« harbour, receive, conceal, aid, abet, or ſuccour ſuch perſon or 
« perſons, knowing him to have been ſo charged, and to hare 
« been required to ſurrender him or themſelves, by ſuch order 
« or orders as are thereby directed to be made, and not to have 
« ſurrendered him or themſelves purſuant to ſuch order or orders, 
being proſecuted for the ſame within one year after the offence 
« committed, and lawfully convicted thereof, ſhall be guilty of 
« felony, and ſhall be tranſported as a felon or felons to ſome 
ane of his Majeity's colonies or plantations in America, there 
« to remain for the ſpace of ſeven years.” 


4. Death. 


By the 19 G. 2. c. 34. F 1. after reciting, that divers diſſolute 
perſons have aſſocĩated themſelves, and entered into confederacies 
to ſupport one another, and have appeared in great gangs in diyers 
parts of the kingdom, carrying fire-arms or other offenſive wen- 
pons, and when fo aſſembled have been aiding and aſſiſting in 
running, landing, or carrying 'away prohibited or uncult 
goods, or goods liable to duties of exciſe ; or in the illegal reland- 
ing of goods or merchandizes, which have been ſhipped or ex- 
ported upon debenture or certificate; or in reſcuing the ſame after 
ſeizure ; or in obſtructing the officers of the revenue in the exe- 
cution of their office, to the great diſcouragement of my 

| IO wo. | , 
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trader and the loſs of the public revenue; and that ſeveral officers 


of the revenue and their aſſiſtants have been wounded, maimed, 
and ſome of them killed, when in the execution of their office 
or otherwiſe, by the ſaid diſſolute perſons ſo aſſociated and aſſem- 
bled as aforeſaid, to the great terror of his Majeſty's peaceable 
ſubjects, in defiance of the laws, and to the utter ſubverſion of all 
civil authority and power whatſoever, it is enacted, © That if 
« any perſons, to the number of three or more, ſhall, from and 
« after the twenty-fourth day of July in the year of our Lord 
« one thouſand ſeven hundred and forty-ſix, be aſſembled, in 
« order to be aiding and affitting in the illegal exportation of wool, 
« or other goods prohibited to be exported; or in the carrying 
« of wool, or other ſuch goods, in order to ſuch exportation 
© or in the running, landing, or carrying away prohibited or 
« uncuſtomed goods, or goods liable to pay any duties which have 
e not been paid or ſecured ; or in the illegal relanding of any 
goods whatſoever, which have been ſhipped or exported upon 
« dcbenturg or certificate; or in reſcuing or taking away the 
« ſame, after ſeizure, from any officer or officers of the cuſtoms 
« or exciſe or other his Majeſty's revenue, or other perſon or per- 
« ſons employed by him or them, or aſſiſting him or them, or 
from the place where they ſhall be lodged by him or them; or 
« in reſcuing any perſon, who ſhall be apprehended for any of 
« the offences made felony by this or any other act relating tothe 
revenues of the cuſtoms or exciſe; or in preventing the appre- 
* hending of any perſon who ſhall be guilty of any ſuch offence; 
and in caſe any perſons to the number of three or more, fo 
« armed as aforeſaid, ſhall, after the ſaid twenty-fourth day of 
« July, be ſo aiding or aſſiſting; or if any perſon ſhall, after the 
% laid twenty-fourth day of July, have his face blacked, or wear 
« any vizard, maſk, or other diſguiſe, when paſſing with ſuch 
goods; or ſhall forcibly hinder, obſtruct, ailault, oppoſe, or 
« reliſt any of the officers of the cuſtoms or exciſe, or any other his 
% Majeſty's revenue, in the ſeizing and ſecuring any ſuch goods; 
e or if any perſon or perſons, after the ſaid twenty-fourth day of 
* July, ſhall maim or dangerouſly wound any officer of the cuſ- 
* tors or exciſe, or any other his Majeſty's revenue, in his 
attempting to go on board any ſhip or veſſel, within the limits 
Hof any of the ports of this kingdom; or ſhall ſhoot ar, maim, 
* or dangerouſly wound him when on board ſuch ſhip or veſſel, 
and in the due execution of his office or duty, then every perſon 
© ſo offending, being thereof lawfully convicted, ſhall be adjudged 
* guilty of felony, and ſhall ſuffer death, as in caſes of felony, 
* without benefit of clergy.” 

By y 2. for the more eaſy and ſpeedy bringing the offenders 
gainſt this ſtatute to juſtice, it is enacted, “ That if any per- 
* ſon or perſons ſhall be charged with being guilty of any of the 
** offences aforeſaid, before any one or more of his Majeſty's juſ- 
© tices of peace, or before one of the juſtices of his Majeſty's 
court of King's Bench, if the offence be committed in England, 


or before the Lord Juſtice General, or one of the Lords of 


* Juſticiary, or any one or more of his Majeſty's juſtices of 
Vor. VI. pon « peace 
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ic peace in Scotland, if the offence be committed in Sex 


0 

e land, by information of one or more credible perſon or 40 
« perſons upon oath, by him or them to be ſubſcribed, ſuch 
«« juſtice of the peace, or juſtice of the King's Bench, or Lord 'f 
* 3 or Lord Juſtice Clerk, or Lord of Juſticiary c 
cc reſpectively, before whom ſuch information ſhall be made az | 
« aforeſaid, ſhall forthwith certify under his hand and ſeal, and p 
« return ſuch information to one of the principal ſecretaries of c 
« ſtate of his Majeſty, his heirs or ſucceſſors, who is hereb b 
« required to lay the ſame, as ſoon as conveniently can be, before 0 
« his Majeſty, his heirs or ſucceſſors, in his or their privy coun- f 

„ eil; whereupon it ſhall and may be lawful for his Majeſty, his 
ec heirs or ſucceſſors, to make his or their order in his or their p 
« ſaid privy council, thereby requiring and commanding ſuch c 
© offcgder or offenders to furrender him or themſelves, within the c 


<< ſpace of forty days after the publication thereof in the Londen 
„ Gazette, to the Lord Chief Juſtice, or any other of his Majeſty's 
« juſtices of the court of King's Bench, or to any one of his Majeſty's 
« juſtices of the peace, if the offence be committed in England; 
« or to any of the Lords of Juſticiary, or to any of his Majeſty's 
ec juſtices of the peace in Scotland, if the offence be committed 
in Scotland; who is hereby required, upon ſuch offender or 
« offenders ſurrendering him or themſelves, to commit him or 
5 et them without bail or mainprize to the county gaol, or to the 
« gaol or priſon of the place where he or they ſhall ſo ſurrender, 
« to the end that he or they may be forthcoming to anſwer the 
« offence or offences wherewith he or they ſhall ſtand — 
« according.to due courſe of law ; which order the clerks of his 
« Majeſty's privy council ſhall cauſe to be forthwith printed and 
, publiſhed in the two ſucceſſive London Gazettes, and to be forth- 
« with tranſmitted to the ſheriff of the county where the offence 
« ſhall be committed, who ſhall, within fourteen days after the 
& receipt thereof, cauſe the ſame to be proclaimed, between the 
<« hours of ten in the morning and two in the afternoon, in the. 
market places, upon the reſpective market days, of two market 
« towns in the ſame county, near to the place where ſuch offence 
« ſhall have been committed; and a true copy of ſuch order ſhall 
<« be affixed upon ſome public place in ſuch market towns; and 
< in caſe ſuch offender or offenders ſhall not ſurrender him or 
<« themſelves, purſuant to ſuch order of his Majeſty, his heirs 
« or ſucceffors, to be made in council as aforeſaid, he or oy ſo 
< neglecting or refuſing to ſurrender him or themſelves as atore-, 
“ ſaid, or efcaping after ſuch ſurrender, ſhall, from the day ap- 
« pointed for his or their ſurrender as aforeſaid, be adjudged, 
« deemed, and taken to be convicted and attainted of felony, and 
« ſhall ſuffer pains of death, as in caſes of a perſon convicted and 
44 attainted by verdict and judgment of felony, without benefit of 
« clergy; and it ſhall be lawful to and for he court of King's 
« Bench, or the juſtices of oyer and terminer or general 
delivery, for the county or place where ſuch perſon ſhall be, to 
award execution againſt ſuch offender and offenders, in ſuch 
manner, as if he or they had been convicted and attainted 4 
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& the ſaid court of King's Bench, or before ſuch juſtices of oyer 


Smuggling. 


« and terminer or general gaol delivery a 3 

By 5 17. this ſtatute was to have continuance for the ſpace of 
ſeven years, and from thence to the end of the then next ſeſſion 
of parliament, : 5, . = 
But ſo much thereof, as relates to the further puniſhment of CA Gmilar 
perſons going armed or diſguiſed in defiance of the laws of the provifion is 
cuſtoms and exciſe, has been from time to time continued, and is 2” inſerted. 


in 24 G. 3. 
by the 4 G. 3. c. 12. further continued to the twenty-ninth day ea. 


of September one thouſand ſeven hundred and ſeventy-one, and © 47. $12] 


from thence to the end of the then next ſeſſion of parliament. 

Harvey, who had been committed for not ſurrendering himſelf Ms. Rep. 
purſuant to the directions of this ſtatute, being brought into the Rex v. Har 
court of King's Bench by a habeas corpus, it was agreed by the 8.4. in 
court, that a ſuggeſtion containing all the facts ſhould be entered K. B. 
upon the roll: and by Lee, Ch. J. Alt is neceſſary, that all the facts [F mY —_ 
ſhould in this caſe appear to the court upon record; it not being Wit ide 


like the caſe of an attainder by act of parliament, in which the s. C.] 


facts are ſettled, the perſon named, and the only queſtion is, 


Whether the priſoner be the identical perſon attainted? In a , 
ſuggeſtion entered by the Attorney General, it was among other 
fats to bring the priſoner within this ſtatute averred, that he had 
been guilty of an offence, provided againſt by this ſtatute, at 
Benacre in the county of Suffolk ; and that the ſheriff did, within 
fourteen days after the receipt of the order of council, cauſe the 
ſame to be proclaimed, between the hours of ten in the mcrning 
and two in the afternoon, in the reſpeCtive market places, upon 
the reſpective market days, of two market towns, but neither of 
them was named in the ſuggeſtion, in the county of Sgffoll, the 
ſaid two market towns being near to the place where the offence 
was committed. Ford, of counſel for the priſoner, objected to 
the two market towns not being named in the ſuggeſtion ; but it 
being ruled, that, if the priſoner had any objection to the ſug- 
geſtion, he muſt demur to it; he gave up this objection, and 
prayed time to plead till next term. As to this the opinion of the 
court was—That the priſoner ought to plead inflanter, as is done 


in indictments; and by Fefter, J.—If this court ſhould give a 


term to plead in, it will be expected that juſtices of gaol delivery, 
to whom the ſame power is given by this ſtatute as is given to 
this court, ſhould give time to plead till the next aſſize. Here- 
upon the priſoner denied all the facts he was charged with; and 
the Attorney General affirmed them, joined iſſue, and prayed that 
a venire might be awarded. Ford deſired to have a copy of the 
ſuggeſtion; but the court, who told him he might hear it read 
again, refuſed to grant this. A venire was awarded, and it was 
agreed by the court, that the proceedings ſhould be in the ſame 
manner as before juſtices of gaol delivery. In the next term the 
priſoner was brought to the bar; and a jury was ſworn well and 
truly to try the ſeveral iſſues joined between our ſovereign lord the 


king and Fohn Harvey, and a true verdict to give according to 
the evidence, After divers of the facts had been proved, the 


Y 2 under- 
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under · ſheriff of Sufolk proved the proclaiming of the order 


council at Iich, a market town where the priſoner was accuſ- 


tomed to come frequently; but he ſaid, that there-were eight 
other market towns nearer to Benacre than Ipſwich. It was like. 
wiſe proved, that the order was proclaimed at Lega, a market 
town within five miles of Benacre,-and at Hadley, another market 
town in which the priſoner lived. To this evidence Ford de- 


murred; and for cauſe ſaid, that this was not a proclamation 


within the meaning of the ſtatute, which directs, that the pro- 


_ clamation ſhall be made in two market towns near the place where 


the offence was committed, whereas Hadley is forty-two miles 


. diſtant from thence, and Jp/wich thirty-three :- and it appears 


from the evidence of the under-ſheriff, that there are ſeveral 
market towns much nearer to Benacre. The counſel for the 
crown anſwered, that the word near is in this, as in many other 
acts of parliament, merely directory; that the intention of the 
ſtatute is nothing more than that the proclamation ſhould, at the 
diſcretion of the ſheriff, be made where the party is molt likely to 

ear of it; and that this intention has in the preſent caſe been 
fully anſwered. If the legiſlature had intended a place than 
which none is nearer, they would not have made uſe of the word 
near, but of the word next ; which might for ſeveral reaſons have 
been inconvenient, and ſeems to have been avoided with deſign, 
He inſiſted further, that this is a matter of fact, of which the jury 
are the proper judges. Ford in reply ſaid, that although the word 
near was not intended to mean the fame thing as the word next, 
it by no means follows, that market towns at the diſtance of ny 
miles. can be ſaid to be near; and eſpecially, if as in this caſe 
there are eight market towns nearer ; and that this is not a matter 
proper to be left to the jury. Lee, Ch. J.—If this man had been 
2 of an offence againſt this ſtatute, he was not under a necel- 

ty of ſurrendering himſelf upon theſe proclamations, Wright, ]. 
— All the directions in this ſtatute are very expreſs, and nothing 
is left to diſcretion. It would be of very dangerous conſequence 
to leave matters of this ſort-to the diſcretion of a ſheriff, and then 
to inquire whether he has acted properly. Denniſon, Mar rule 
of law is more certain, than that in capital caſes the words of 
an act of parliament muſt be ſtrictly complied with. In the caſe 
of the King v. Fletcher, a ſmuggler, before ſmuggling was made a 
capital offence, it was holden, that a ſtatute which creates a new 
felony, muſt always be conſtrued literally and ſtriftly. I agree, 
that this ſtatute does not intend to fix the making of the pro- 
clamations at the very next market towns; but it plainly intends, 
that they ſhould be made near the place where the offence was 
committed, and not at the diſtance of thirty or forty miles. , 
ter, J.— The under-ſheriff ſeems to have acted uprightly, and 
with a good intention: but the ſtatute has not in fact been com- 
plied with; for, although the word near does not import the ſame 
42 exactneſs as the word next, it certainly excludes the diſtance 
of thirty or forty miles, when there are ſo many market towns 
much nearer, The jury were directed by the court to find ** the 
8 iſſues 


* * 
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of, iſſues for the crown, except that in which it is averred, that the 
in proclamations were made in two market towns near the place 
ht where the offence was committed, and to find that iſſue for the 
Co defendant, : | | 
et [By 24 C. 3. 2. c. 47. HI. if any perſon upon the ſhore, 
et or on board any veſſel, ſhall maliciouſly ſhoot at any veſſel, c. 
le- belonging to the navy, or in the ſervice of the cuſtoms or exciſe, 
on within the limits of any port, harbour, or creek of Great Britain, : 
o- or within four leagues of the coaſt; or ſhall maliciouſly ſhoot at 
Te or wound any officer of the navy, cuſtoms, or exciſe, acting in 
les the due execution of his duty, or any perſon aſſiſting ſuch officer, i 
Irs every perſon ſo offending or aidivg therein ſhall ſuffer death as a | = 
ral felon. } | i 
he | 
er | 
he _—y z PLAY 
he | : i 
to 
en Sodomp. 
an | 
Id 
we 
gn. 
wy ODOMY, ſo called from the prevalence of this crime in the 
"rd city of Sodom, is an unnatural copulation between two human 
xt, creatures, or between a human and a brute creature. 
#4 The word buggery, by which name this offence is likewiſe 
ale known, is derived from the Italian word bugeraire, which ſigniſies 
ter 2 pierce a hole through. | 
en If any crime deſerve to be puniſhed in a more exemplary manner : 
el this does. Other crimes are prejudicial to ſociety ; but this ſtrikes 
1. at the being thereof: it being ſeldom known that a perſon, who ; 
ing has been guilty of abuſing his generative faculties ſo unnaturally, | 
ace has afterwards a proper regard for women. 
ien From that indifference to women, ſo remarkable in men of this 
ule depraved appetite, it may fairly be concluded, that they are curſed 
; of with inſenſibility to the moſt extatick pleaſure which human 
aſe nature is in the preſent ſtate capable of enjoying. | 
le 2 {t ſcems a very juſt puniſhment, that ſuch wretches ſhould be 
e deprived of all taſte for an enjoyment upon which they did not 
ree, {ct a proper value; and the continuation of an impious diſpoſition, 4 
ro- which might have been tranſmitted to their children, if they had 
ds, had any, may be thereby prevented. 
ho By the Levitical law, not only the man or woman guilty of Puff Lon of 
2 beltiality was to ſuffer death, but the beaſt was likewiſe to be put me ee 
and to death. This is ſaid to have been ordained, not becauſe the b 1. c. 3. Cz. 
uy beaſt had offended ; but for the following reaſons— That the like 
Wn foul paſſion might not be excited in an another perſon, by the 
DEE light of the beaſt; that the beaſt might not, by remaining alive, 
Rs ep up the remembrance of the wretch who had ſuffered ; and, 
the that the beaſt might not, as ſometimes happens, bring forth a 
ues TY monſter, 


p ©: of - Sodomp. 
monſter, the ſight of which would be offenſive and hateful to 


all good men. A fourth reaſon is added in a note upon the paſ- 
| ſage; namely, that the Divine Author of the Levitical law, to 


make mankind ſenſible how deteſtable this crime is in his e 
would have every creature put to death which had contributed to 
the commiſſion thereo!. | 

It is laid down by Cole, Ch. J. that the leaſt degree of penetra - 
tion maketh a carnal knowledge. av 6 ; 

It is faid that, as every indictment for ſodomy muſt contain the 
words, rem wveneream habuit et carnalitèr cognovit, ſome kind of 
penetration, and alſo of emiſſion, muſt be proved; and that emiſ. 
fion is prima facie evidence of penetration. | 

It muſt be allowed, that penetration may be without emiſſion; 
and it is eaſy to conceive that it would in ſome caſes be difficult 
to prove emiſſion where it has in fact been. It ſeems then a little 
ſtrange, to make the proof of emiſſion neceſſary to the proof of 
ſodomy. 

It is indeed ſaid in one of the books cited by Mr, Serjeant 


Hawkins, that emiſſion is an evidence of buggery : but it is not 
| ſaid, that the proof of emiſhon is neceſſary upon an indictment 


Britt. lib. 6. 
c · 9. 

Flet. lib. 6. 
c. 35 


Mirr. c. 4. | 


(. 14- 


for buggery. 


Hale, Ch. J. goes further; his opinion being, that proof of 
emiſſion is not neceſſary upon an indiQment for buggery. 

The patient in this offence, as well as the agent, is guilty of 
felony ; unlels he be under fourteen years of age. 


Although this offence can be committed by only two perſons ; 
yet if any other perſon be preſent, abetting and aiding, he is 2 


* principal, 


It appears from divers authors, that in ancient times the puniſh- 
ment of this offence was death; but they differ as to the mode of 
inflicting it. . 

According to Britton, a ſodomite was to be burnt. 


In Fleta it is ſaid, pecorantes et ſodomite in terra vivi confedis 


antur. - 

Wich the latter agrees the Mirror; and it is added, Mint que 
memoire ſcont reſtraine, pur le grand abomination del fait. 

About the time of Richard the Firſt, the practice was to hang 2 
man, and drown a woman, guilty of this offence. 

The practice of puniſhing this offence with death had, for ſome 
time before the making of the ſtatute of the 25 H. 8, c. 6, been 
diſcontinued. | | 935 

By this ſtatute, after reciting, that there is not yet a ſufficient 

uniſhment appointed, for the deteſtable and abominable vice of 
— with mankind, or beaſt, it is enacted, „ That the ſame 
5 offence. be from henceforth adjudged felony; and that the 
i offender, being thereof convicted, ſhall ſuffer ſuch pains of 
e death as feloas are accuſtomed to do according to the order of 
* the common law of this realm; and that no perſon, 
in any ſuch offence, ſhall be admitted to his clergy,” This 


B: 


3 
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This ſtatute was repealed by the 1 Mar. c. 1. but it was 
revived, and made perpetual, by the Elia. c. 17. | 
A man was found guilty of having committed buggery upon a Forteſc. gi 
irl eleven years of age, and had received ſentence of death: Rex v. 
t the judge before whom he was tried, reprieved him, in order FRO 
to obtain the opinion of the judges, whether this was a-caſe within 
the ſtatute. It was ſaid, that no opinion was given; becauſe the 
judges were not unanimous : but PForteſcue Aland, J. who reports 
the caſe, affirms, that a great majority of them were of opinion, 
that this is a buggery by the law of England. He adds, that the 
Earl of Macclesfield, then Chancellour, to whom he wrote upon the 
occaſion, was clearly of opinion, that this caſe is not only within 
the reaſon, but alſo within the words of the ſtatute ; and that he 
was ſurpriſed there ſhould have been any difference of opinion 
among the judges, The reporter moreover cites ſeveral authori- 
ties to ſhew, that, under the word © mankind,” which is a word 


. uſed in the ſtatute, all females as well as males of the human ſpe- 


cies are comprehended. 


Soldiers. 


SOLDIER, fo called from the German word fold or fould, 
which ſignifies a ſtipend, is a man hired for pay to ſexve in 
war. 

The ancient method of raiſing ſoldiers was in this manner := x 1a, 71, 
A knight or an eſquire, who had revenues, farmers, and tenants, 
covenanted with the king, by indenture enrolled in the Exchequer, 
to ſerve him in war for a certain term, with a certain number of 
men, whoſe names were ſet down in a liſt. | 

There are divers regulations concerning ſoldiers in ſome ancient 18 l. 6. 
ſtatutes ; but as theſe were adapted to the ancient method of c. 18, 19. 
raiſing ſoldiers, which has for many years been diſcontinued, it is 4 CIS 
not neceſſary to give an account of ſuch regulations. 2&3E.6, 

e. 2. 4K 5 P. & M. c. 3. 

The regulations as to ſoldiers, at this time obſerved, depend 
upon ſome modern acts of parliament, and principally, upon one 
which is paſſed annually, intituled, An act for puniſhing mutiny and 


 defertion, and for the better payment of the army and their quarters. 


Such of theſe regulations as are of more general uſe to be known, 
ſhall be treated of in the following order : 


(A) Of enliſting Soldiers. | 


(B) In what Caſes Soldiers are free from Arreſt. 
f 14 (0 Of 
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Soldiers. 


(C) Of quartering Soldiers. 5 ; 


(D) Of Carriages for the Uſe of His Majeſty's Forces, 


(E) Of the Penalties incurred by encouraging De- 
{ertion or harbouring a Deſerter, and of the Re- 
ward for apprehending a Deſerter. 


(F) Of the Military Puniſhments to which Soldiers 
are liable, 


(G) Of the Civil Puniſhments to which Soldiers are 


liable. N 


(H) Of che Liberty given to Soldiers of exerciſing 


Trades. 


(I) Of divers Things, which did not fall under any 


of the foregoing Heads. 


» (A) Of enlifling Soldiers. 


Y the 36 G. 3. c. 3. 71. it is enacted, “ That when and as 

« often as any perſon or perſons ſhall be enliſted as a ſoldier 

e or ſoldiers in his Majeſty's land ſervice, he and they ſhall within 
four days, but not ſooner than twenty-four hours, after ſuch 
« enliſting reſpeCtively, be carried before the next jtſtice of the 
peace of any county, riding, city, or place, or chief magiſtrate 
of any city or town corporate, not being an officer of the army, 
„ and before ſuch juſtice or chief magiſtrate he or they ſhall be 
at liberty to declare his or their diflent to ſuch enliſting ; and 
upon ſuch. declaration and returning the enliſting money, and 
alſo each perſon ſo diſſenting paying the ſum of twenty ſhil- 
lings for the charges expended or laid out upon him, ſuch per- 
&« ſon or perſons fo enliſted ſhall be forthwith diſcharged and ſet 
at liberty in the preſence of ſuch juſtice or chief magiſtrate; 
but if ſuch perſon or perſons ſhall refuſe or neglect, within 
the ſpace of twenty-four hours, to return and pay ſuch money 
as aforeſaid, he or they ſhall be deemed and taken to be enliſted, 
as if he or they had given his or their afſent thereto before 
ſuch juſtice or chief magiſtrate; or if ſuch perſon or perſons 
{hall declare his or their having voluntarily enliſted himſelf or 
« themſelves, then ſuch juſtice or chief magiſtrate ſhall and he 
is hereby required forthwith to certify under his hand, that ſuch 
perſon or perſons is or are duly enliſted, ſetting forth the place 
& of the birth, age, and calling of him or them reſpectively, if 
1% known, and that the ſecond and ſixth ſections of the articles of 
war againſt mutiny and deſertion were read to him or them, 
and that he or they had taken the oath mentioned in the faid 
© articles of war; and if any ſuch perſon or perſons, ſo to be 
n certified as duly enliſted, ſhall refuſe to take the ſaid oath of 
| £3, 4 « fidelity 


10 


ers 


are 


Soldiers, 
« 6delity before the ſaid juſtice or chief magiſtrate, it ſhall and 


« may be lawful for ſuch officer from whom he has received ſuch . 


« money as aforeſaid, to detain and confine ſuch perſon or per- 
« ſons until he or they ſhall take the oath before required; and 
« eyery military officer that ſhall act contrary hereto, or offend 


« herein, ſhall incur the like penalty and forfeiture, as is by this 


act to be inflicted upon any officer for making a falſe and untrue 
« muſter.” | 
The ſecond ſection of the articles of war, which is to be read to 
« an enliſted man, contains the following articles : 
Art. 1. Whatſoever officer or ſoldier ſhall preſume to uſe 
« traiterous or diſreſpectful words againſt the ſacred perſon of 
« his Majeſty, his Royal Highneſs the Prince of Wales, or any of 


the royal family; if a commiſſioned officer, he ſhall be caſhiered; 


« jf a non-commiſſioned officer or ſoldier, he ſhall ſuffer ſuch 
« puniſhment as ſhall be inflicted upon him by the ſentence of a 
« court-martial.” 

Art. 2. Any officer or ſoldier who ſhall behave himſelf with 
« contempt or diſreſpect towards the general or other commander 
« in chief of our forces, or ſhall ſpeak words tending to his hurt 
« or diſhonour, ſhall be puniſhed according to the nature of his 
« offence by the judgment of a court-martial.“ 

Art. 3. Any ollicer or ſoldier who ſhall begin, excite, cauſe, 
« or join in any mutiny or deſertion in the troop, company, or 
« regiment to which he belongs, or in any other troop or com- 
© pany in our ſervice, or on any party, poſt, detachment, or 
« puard, on any pretence whatſoever, ſhall ſuffer death, or ſuch 
« other puniſhment as by a court-martial ſhall be inflicted.” 

Art. 4. © Any officer, non-commiſhoned officer, or foldier, 
« who, being preſent at any mutiny or ſedition, does not ule his 
« utmoſt endeavours to ſupprels the ſame, or coming to the know- 
« ledge of any mutiny, or intended mutiny, does not without 
« delay give information thereof to his commanding oflicer, ſhall 
«© be puniſhed by a court-martial with death or otherwiſe accord- 
« ing to the nature of his offence.” 

Art. 5. “ Any officer or ſoldier, who ſhall ſtrike his ſuperior 
« officer, or offer to draw or ſhall lift up any weapon, or offer any 
violence againſt him being in the execution of his office, on 
« any pretence whatſoever, or ſhall diſobey any lawful command 
« of his ſuperior officer, ſhall ſuffer death, or ſuch other puniſh- 
% ment as ſhall according to the nature of his offence be inflicted 
upon him by the ſentence of a court-martial.” 

The ſixth ſection of the articles of war, which is likewiſe to be 
read to an enliſted man, contains the following articles : 

Art. 1. All officers and ſoldiers who, having received pay or 
having been duly enliſted in our ſervice, ſhall be convicted of 
„having deſerted the ſame, ſhall ſuffer death or ſuch other 
* puniſhment as by a court-martial ſhall be inflicted.” 

Art. 2. „ Any non-commilſſioned officer or ſoldier, who 
* ſhall without leave of his commanding officer abſent him- 
* ſelf from his troop or company, or from any detachment _ 

* | « * 
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&« which he ſhall be commanded, ſhall, upon being convicted 
6 thereof, be puniſhed according to the nature of his offence a 


. « the diſcretion of a court- martial.“ | 


Art. 3. ** No non-commiſſioned officer or ſoldier ſhall enliſt 
« himſelf in any other regiment, troop, or company, without 3 


regular diſcharge from the regiment, troop, or company in 


MS. Rep. 
Rex and 
Parker, ; 
Eaſter 

31 G. 2. 


268. 3. 
& 107. 895. 


ec which he laſt ſerved, on the penalty of being reputed a deſerter 


« and fuffering accordingly : and in caſe any officer ſhall know. 
« ingly receive and entertain ſuch non · commiſſioned officer or 
« ſoldier, or ſhall not after his being diſcovered to be a deſerter 
« immediately confine him, and give notice thereof to the corps 
„ in which he laſt ferved, he the faid officer ſo offending ſhall by 
« a court-martial be caſhiered.” oe 

Art. 4. Whatſoever officer or foldier ſhall be convicted of 
*«. having adviſed or perſuaded any other officer or ſoldier to deſert 
« our ſervice, ſhall ſuffer ſuch puniſhment as ſhall be inflicted 
* upon him by the ſentence of a court-martial.” 

The oath which is to be adminiſtered to an enliſted man is in 
theſe words: I ſwear to be true to our ſovereign King George, 
« and to ſerve him honeſtly and faithfully, in defence of his per- 
« ſon, crown, and dignity, againſt all his enemies and oppoſers 
« whatſoever: and to obſerve and obey his Majeſty's orders, and 
« the orders of the generals and officers ſet over me by his Ma- 
« jc ity.” . 

By the 36 G. 3. c. 3- 5 72. it is enacted, . That if any perſon 
« or perſons ſhall receive the enliſting money from any officer, 
„ knowing it to be ſuch, and ſhall abſcond or refuſe to go before 
* ſuch juſtice or chief magiſtrate, in order to declare his aſſent 
c or diſſent as aforeſaid, ſuch perſon or perſons ſhall be deemed 
« and taken to be enliſted to all intents and purpoſes whatſoever; 
« and ſhall and may be proceeded againſt, as if he or they had 
ec taken the oath, directed by the ſaid articles of war to be taken, 
& before ſuch juſtice or chief magiſtrate,” . 

Parker, an apprentice, who had enliſted without the conſent of 
his maſter, being brought up by a habeas corpus to the court of 
King's Bench, was diſcharged. 

By the 36 G. 3. c. 28. intituled, An act for the regulation of his 
Majeſty's marine forces while on ſhore, the ſame proviſions are made 
as to the enliſting of men to ſerve as marines, as in the paragraph 
juſt cited are made for the-enliſting of men to ſerve as ſoldiers; 
and it may once for all be obſerved, that the ſame regulations, 


as to their being free from arreſts, their quarters, their being ſub- 


vp to military puniſhments, and many other things, are made 


y this ſtatute for marines, as are made by the mutiny act for 
foldiers, a 

[In all caſes of actual invaſion, or upon imminent danger, and 
in all caſes of rebellion or inſurrection, his Majeſty is empower- 
ed (the occafion being firſt communicated to parliament, if the 
parliament be then fitting, or declared in council, and notified by 
proclamation, if no parliament be then ſitting or in being) to or- 


der the lieutenants, or in caſe of the death or abſence of any of 
| them, 


4 
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them, any three or more of the deputy-lieutenants, with all con- 
venient ſpeed to draw out and embody the militia within their 
reſpective counties, or ſuch part of them as his Majeſty may judge 
neceſſary, and in ſuch manner as ſhall be beſt adapted to the cir- 
cumſtances of the danger, and to put ſuch forces under the di- 
rection of ſuch general officers as his Majeſty may be pleaſed to 
appoint, to be led by their ref! 
kingdom, for the repelling of the invaſion, or ſuppreſſing the re- 
bellion ; and during ſuch time as the militia ſhall be ſo drawn out 
and embodied, they ſhall be ſubject to all the proviſions contain- 
ed in any act of parliament which ſhall be then in force for 
puniſhing mutiny and deſertion, and for the better payment of the 
2rmy = their quarters, ] 


(B) In what Caſes Soldiers are free from Arreſt, 


Y the 36 G. 3. c. 3. 9 65. in order to prevent, as far as may 
be, any unjuſt or fraudulent arreſts that may be made upon 
ſoldiers, whereby his Majefly and the publick may be deprived of 
their ſervice, it is enacted, © That no perſon whatſoever, who is 
« or ſhall be liſted, or ſhall liſt or enter himſelf as a volunteer 
« in his Majeſty's ſervice, as a ſoldier, ſhall be liable to be taken 
« out of his Majeſty's ſervice by any proceſs or execution what- 
« ſoever, other than for ſome criminal matter, unleſs for a real 
debt or other juſt cauſe of action, and unleſs before the taking 
« out of ſuch proceſs or execution, not _ for a criminal mat- 
« ter, the plaintiff or plaintiffs therein, or ſome other perſon or 
e perſons on his or their behalf, ſhall make affidavit before one 
« or more judge or judges of the court of record, or other court 
« out of which ſuch proceſs or execution ſhall iſſue, or before 
© ſome perſon authorized to take affidavits in ſuck court, that to 
© his or their knowledge the original ſum, juſtly due and owing 
© to the plaintiff or plaintiffs from the defendant or defendants in 
« the Aion or cauſe of action on which proceſs ſhall ifſue, or 
that the original debt for which ſuch execution ſhall be iſſued 
« out, amounts to the value of twenty pounds at leaſt, over and 
above all coſts of ſuit in the ſame action, or in any other action 
« on which the ſame ſhall be grounded; a memorandum of 
which oath ſhall be marked on the back of ſuch proceſs or writ, 
« for which memorandum or oath no fee ſhall be taken. And if 
© any perſon ſhall nevertheleſs be arreſted contrary to the intent 
* of this act, it ſhall and may be lawful for one or more Judge or 
1 judges of ſuch court, upon complaint thereof made by the party 
* himſelf, or by any bis —— officer, to examine into the ſame 
aby oath of the parties or otherwiſe, and by warrant under his 
wor their hands and ſeals to diſcharge ſuch ſoldier ſo arreſted 
* contrary to the intent of this act, without paying any fee or 
fees, upon due proof made before him or them that ſuch ſoldier 
* ſo arreſted was legally liſted as a ſoldier in his Majeſty's ſervices 
and arreſted contrary to the intent of this act, and alſo to 


award 


ive officers into any parts of the 
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[This act is 


pired. ] 


Middleſex's 
eaſe. 


Soldiers. 


« award to the party ſo complaining ſuch coſts as ſuch Judge or 


ce judges ſhall think reaſonable : for the recovery whereo 
« have the like remedy that the perſon who takes out the ſaid 


execution might have had for his coſts, or the plaintiff in the 


& like action might have had for the recovery of his coſts, in cafe 
judgment had been given for him with coſts againſt the defend. 
« ant in the ſaid action.“ | Fg 

But by § 67, to the end that honeſt creditors, who aim only at 
the recovery of juſt debts, due to them from perſons entered into 
and liſted in his Majeſty's ſervice, may not be hindered from ſuing 
for the ſame, but on the contrary may be aſſiſted and forwarded 
in their ſuits; and inſtead of an arreſt,” which may at once hurt 
the ſervice and occaſion a great expence and delay to themſelves, 
may be enabled to proceed in a more eaſy and cheap method, it 
is enacted, "That it ſhall and may be lawful to or for any plain- 
tiff or plaintiffs, upon notice firſb given in writing of the cauſe 
« of action to ſuch perſon or perſons ſo entered, or left at his or 
« their laſt place of reſidence before ſuch liſting, to file a com- 
mon appearance, in any action to be brought for or upon ac- 
* count of any debt whatſoever, ſo as ta entitle ſuch plaintiff to 
« proceed therein to judgment or outlawry, and to have an exe» 
“ cution thereupon, other than againſt the body or bodies of him 
« or them ſo liſted as aforeſaid z this act, or any thing herein, or 
“ any former law or ſtatute, to the contrary notwithſtanding.” 

'The exemption from being arreſted, except for a criminal mat- 
ter or a debt of ten pounds, extended formerly only to volunteers, 
But by the 30 G. 2. c.8.F 20. it is enacted, „That the com- 
«« miſſioners, preſent at a meeting for liſting ſoldiers as in this act 
« is before directed, ſhall cauſe the ſecond and ſixth ſections of 
« the articles of war againſt mutiny and deſertion to be read to 
« the men impreſſed by virtue of this act, and from and after the 
reading the ſaid articles of war, every man ſo impreſſed ſhall 
« be deemed a liſted ſoldier to all intents and purpoſes, and ſhall 
&« not be liable to be taken out of his Majeſty's ſervice by any 
& proceſs, other than for ſome criminal matter.” 

T0 a /atitat iſſued to arreſt a man the ſheriff returned, that he 
was liſted according to the act of the 4 & 5 Anne, c. 10. ct en 
occaſione capere non peſſum. It was inſiſted, that the ſheriff ought 
to have arreſted the defendant, and that he might afterwards 
have been diſcharged by a judge on common bail, if he were re- 
gularly liſted, but that the ſheriff was not to take upon himſelf 
to determine as to the regularity of the enliſting. The court 
upon conſideration held the return to be good, and that, as the 
ſtatute operated as a ſuperſedeas to any procefs to be iſſued againſt 
a perſon enliſted, the ſheriff if he ſhould arreſt ſuch perſon would 


be liable to an action of falſe impriſonment. It appears from 


the clauſe, by which the plaintiff is enabled to file common bail 
and to proceed to judgment againſt the defendant, that it is not 
the intention of the ſtatute, that a ſoldier ſhould be liable to de 
arreſted and be afterwards diſcharged on common bail. If this 

Es. | 8 man 


he ſhall 


ſon, who voluntarily lifts himſelf, 


Soldiers. 3 
were not regularly liſted, the plaintiff has his remedy by 
"on inſt the ſheriff for a falſe return. F 
A foltier being in — upon a writ de excommunicato capi- 
endo, for non-payment of co 


as being within the reaſon of the mutiny act. 

As the words heretofore in the mutiny act were, that any per- 
all not be taken out of his Ma- 
jeſly's ſervice by any proceſs whatſoever, it was holden by the court 
of King's Bench, that only meſne proceſs was intended, and that 
a ſoldier might be taken in execution, It appears, however from 
what fell from Holt, Ch. J. that the court of Common Pleas had 


at that time been of a contrary opinion, 


s in a ſuit for tithes in a court chriſ- * 
tian, he was ordered by the court of King's Bench to be diſcharged, 
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Maſcall v. 
Davys, 

11 Mod. 
234 

{ Maſon v. 
Vowſon, Id. 


252. 
Ia both theſe 
caſes there 


was fraud; 


the defendants enliſted thamſelves for the mere purpoſe of protection; the one after judgment, the ocher 


after verdict. ] | | 

To remove all doubt as to this, the words now conſtantly in- 
ſerted in the mutiny act are, that ns perſon, liſied as d volunteer in 
his Majefly's ſervice as a ſoldier, Mall be liable to be taken out of his 
Majeſty's ſerviee by any proceſs or execution whatſoever, other than for 
ſome criminal matter, unleſs for a real debt, &c. 

The conſtruction of a mutiny act has been, that if more than 
ten pounds had been recovered by a judgment for damages and 
coſts, in an action for a debt under ten pounds, and a ſecond action 
be brought upon the judgment, a ſoldier ſhail not be diſcharged 
upon common bail; the court being of opinion, that, as the debt 
which they were to Conſider was the ſum recovered by the judg- 
ment, the defendant ought to be holden to ſpecial bail. f 

But it is provided by the preſent mutiny act, and by all the 
mutiny acts for ſome years paſt it hath been provided, that the 
original debt, for which execution may be iſſued, muſh amount to ten (a) 
pounds at leaſt, over and above all coſts of ſuit in the ſame action, or in 
any other action on which the ſame ſhall be grounded. 

A trooper, who liſted on the ſixteenth day of May, was arreſt- 
ed upon the nineteenth. Upon a motion to diſcharge him upon 
filing common bail it was ſaid for the plaintiff, that, as the affi- 
dayit only went to his having been learning to ride, this was not 
doing duty as the act requires, but was only to qualify himſelf 
for the doing it: but by the court It is doing duty, he receives 
his pay and muſt be diſcharged on common bail. 

Upon a motion to diſcharge a gunner in the train of artillery 


upon filing common bail, it was inſiſted for the plaintiff, that a 


gunner receives one ſhilling per day for his pay, that he is 
appointed by warrant, and that he is in the nature of a commiſ- 
lion officer. It was anſwered, that a gunner is liſted as a com- 
mon ſoldier is, and that he is liable to all the penalties in the 


mutiny act to which a common ſoldier is liable. He was diſ- 


charged upon common bail; and by the court We are informed 


that a gunner is within the deſcription of a common ſoldier (3), 
the extraordinary pay being only in conſideration of the {kill requi- 


ſite in his place. 


* drummer ie foldier with a drum.“ © Goodall's caſe, 1 WI. 216. S. O. 1 Bl. Rep. 29. under the 


name of Lloyd v. Woodall, ] 


Nichol LO 
Wilder, 
Barnes, 432. 


[{a) By . 


late acts in- 
creaſed to 
twenty 
pounds. ] 
Bagley v. 
Jenners, 

1 Str. 2. 


Johnſon v. 
Lowth, 
18. 7. 
10 Mod. 
46. S. C. 
[ (b) So are 
erjeants and 
crummers z; 
for by De- 
niſon, I. 
«& a ſereant 


&« is a ſoldier 


« with a 
« halbert; 
« and a 


1 Dpon 
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Sayer, ro7. Upon a rule to ſhew cauſe why a ſum of money paid 
nr] Ve * ſhould not be repaid, it appeared, that NS 
Mich,” was a private man in one of the troops of life-guards ; and that 
29 C. 2. being arreſted for a debt under ten pounds, he paid the debt in 
order to obtain his liberty : one queſtion was, Whether the defend. 
ant be ſuch ſoldier, as is by the 26 G. 2. c. 5. exempted from 
being liable to an arreſt for a debt under ten pounds ? . right, |, 
Deniſon, J. Lee, C. J. being abſent, were of opinion that he Is, 
And by Wright, J. it is declared by that ſtatute * That no per. 
„ ſon, who ſhall be liſted, or ſhall. lift himſelf as a volunteer in 
, * his Majeſty's ſervice, as a ſoldier, ſhall be liable to be taken out 
« of his Majeſty's ſervice by any proceſs, other than for ſome 
te criminal matter, unleſs for a real debt of ten pounds,” Fr. 
ter, J. inclined to be of opinion, that as a perſon, inſtead of re. 
cciving money, pays a conſiderable ſum upon being admitted as i 
private man into a troop of life- guards, ſuch perſon is not a ol. 
dier within the meaning of that — At another day, a certi- 
ficate being produced from the commiſſary-general's office, that the 
defendant did lift himſelf as a volunteer; and it appearing, that 
the articles of war were read over to him; and that the oath 
directed to be adminiſtered to a liſted ſoldier by a juſtice of the 
ace was taken by him; Fofer, J. concurred in opinion with 
the other juſtices. Another queſtion was, Whether, although the 
defendant would, whilſt under the arreſt, have been entitled to the 
diſcharge of his perſon, he be now entitled to have the 
id to obtain his liberty repaid ? It was holden, that he is; and 
the court—lt is equally reaſonable, that the money paid by the 
defendant to obtain his liberty ſhould be repaid, as tas his per- 
ſon, in caſe the application had been on that account, ſhould 
have been diſcharged. | | 
Bower v. An out-penſioner of Chelſea College having been arreſted, a 
Sarner . queſtion aroſe, Whether he were entitled to his diſcharge as being 
13 a ſoldier in his Majeſty's ſervice ? It was holden that he was not; 
becauſe he is not under military diſcipline, and only ſubject to the 
controul of the commiſſioners of the College. | 
Ren ».. [Theſe acts are confined to proceedings in civil actions, and 
Archer, ey, Will not protect ſoldiers impriſoned for aifobeylag orders of jul- 
= es ' tices, or on any other criminal account.] | 
v. Bowen, 5 Term Rep. 156. 


(c) Of quartering Soldiers. 


BY the 36 G. 3. c. 24. f 24, 25. after reciting, that whereas by 
the petition of right, in the third year of King Charles the 
Firſt, it is enacted and declared, that the people of the land are 
not by the laws to be burdened with the ſojourning of ſoldiers 
againſt their wills; and by a clauſe in an act of parliament, made 
in the one-and-thirtieth year of the reign of King Charles the 
Second, it is declared and enacted, that no officer civil or military, 
or other perſon whatſoever, ſhould from thenceforth preſume. to 
Place, quarter, or billet any ſoldier or ſoldiers upon any ſubject or 
_— _ * inhabitant 
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* 


Soldiers. 
jnhabitant of this realm of any degree, quality, or profeſſion what- 
ſoever, without his conſent z and that it ſhall and may be lawful for 
any ſubject, ſojourner, or inhabitant to refuſe to quarter any ſoldier 
or ſoldiers, notwithſtanding any demand or warrant or billeting 


whatſoever : but foraſmuch as at this time, and during the con 


tinuance of this act, there is and may be occaſion for the march- 
ing and quartering of regiments, troops, and companies in ſeveral 
parts of this kingdom, it is enacted, „That for and during the 
« continuance of this act, and no longer, it ſhall and may be 
« lawful to and for the conſtables, tithingmen, headboroughs, and 
« other chief officers and magiſtrates of cities, towns, and vil- 
« lages, ad other places within England, Wales, and the town of 
« Berwick upon T weed, and in their default or abſence, for any 
« one juſtice of the peace, inhabiting in or near any ſuch city, 
« town, village, or place, and for no others ; and ſuch conſtables 
« and other chief magiſtrates as aforeſaid are hereby required to 
« quarter and billet the officers and ſoldiers in his Majeſty's ſervice 
in inns, livery-ſtables, ale-houſes, victualling-houſes, and the 
« houſes of ſellers of wine by retail to be drunk in their own houſes 
« or places thereunto belonging, other than and except perſons who 
« keep taverns only, being freemen of the company of vintners of 
« the city of London, who were admitted to the freedom before 
« the 5th day of July 1757, or who ſince have, or ſhall hereafter 
« be admitted to their freedom of the ſaid company in right of 
« patrimony or apprenticeſhip, notwithſtanding ſuch perſons who 
6 bs taverns only have taken out victualling licences; and all 
« houſes of perſons ſelling brandy, ſtrong waters, cyder, or meth- 
« eglin by retail to be drank in houſes, other than and except the 


4 houſes of diſtillers, who keep houſes or places of diſtilling 


« brandy or ſtrong waters, and the houſe of any ſhopkeeper, 
« whoſe principal dealings ſhall be more. in other goods and 
« merchandizes than in brandy or ſtrong waters, ſo as ſuch diſ- 
* tillers or ſhopkeepers do not permit oꝶ ſuffer tippling in his or 
their houſes, and in no other, and in mp private houſe whatſo- 
« eyer; nor ſhall any more billets at any time be ordered, than 


there are effective ſoldiers preſent to be quartered.” 


By the ſame ſection it is provided, © That if any conſtable, tith- 


« ingman, or ſuch like officer, or magiſtrate as aforeſaid, ſhall ' 


" FRED to quarter or billet any officer or ſoldier in any private 
« 


ouſe, without the conſent of the owner or occupier, in ſuch. 


* caſe ſuch owner or occupier ſhall have his or their remedy. at 
* law againſt ſuch magiſtrate or officer, for the damage that 
* ſuch owner or occupier ſhall ſuſtain thereby.” 


In an action of treſpaſs againſt a conſtable for quartering a 


dragoon upon the plaintiff, it was found by a ſpecial verdict, that 
the plaintiff kept a houſe at Zpſorm, and let lodgings to ſuch as 
came there for the benefit of the air and waters, that he drefſed 
meat for his lodgers at four pence per joint, and ſold them ſmall 

at two pence per mug, and that he likewiſe found them ſtable 
Tom, hay, and other things for horſes, at certain rates, and the 
queſtion was, Whether he were liable to haye a ſoldier quartered 


upon 


333 


N | 
o : 
[1 he 
' u 


cc 
cc 
c«c 


cc 


(0 
cc 
cc 
cc 
cc 
c«c 


66 


0 
60 
cc 


. 
— 2 — — . 
Ar 2 2 — err WOES Wer wh 5 22 2 
Err n — 
4 \ 8 - - 5 FSR = oY l - = 
- => — 6 te. . _ 
6 pd FG 27 . 9 3 „ comp =, $2» 1 
wo " . 5 2 ; * = n © 72 1 oa 
n — 5% Fees 4c . 


94 
1 

14 4 

1 

*Fr% 


Soldiers. 


upon him? It was holden that he was not; and by Halt, Ch. J. 
Ilhis caſe is ſo plain, that there is no occaſion for giving reaſons, 


By the 36 G. 3. c. 24. { 24. it is provided, * That if any 
military officer ſhall take upon him to quarter ſoldiers, other. 
wiſe than is limited and allowed by this act, or ſhall uſe or offer 
any menace or compulſion to any mayors, conſtables, or other 
civil officers before mentioned, tending to deſtroy or diſcourage 
any of them from performing any part of their duty herch 

required or appointed, ſuch military officer ſhall for every ſuc 

offence, being thereof convicted before any two or more of 
the juſtices of the peace of the county, by the oath of two cre. 
dible ' witneſſes, be deemed and taken to be %% facto caſhieted, 
and ſhall be utterly difabled to have or hold any military em- 
ployment within this kingdom, or in his Majeſty's ſervice; pro- 
vided the ſaid conviction be affirmed at the next  quarter- 
ſeſſions of the peace of the ſaid county, and a. certificate 


* thereof be tranſmitted to the, Judge Advocate, who is hereby 


obliged to certify the ſame to the next court- martial“. 
By § 48. it is enacted, „ That if any officer military or civil 
by this act authorized to quarter ſoldiers in any houſes 


appointed for that purpoſe, ſhall at any time during the conti- 


nuance of this act quarter the wives, children, or men or maid 
ſervants of any officer or ſoldier, in any ſuch houſes againſt the 
conſent of the owners, the party offending, if an officer of the 
army, ſhall upon complaint and proof thereof made to the com- 
mander in chief of the army, or Judge Advocate, be þ/o facts 
caſhiered; and if a conſtable, tithingman, or other civil officer, 
he ſhall forfeit to the party aggrieved twenty ſhillings, upon 
complaint and proof made thereof to the next jullice of peace, to 
be levied by warrant of ſuch juſtice by diſtreſs and ſale of his 


* | | , 
9 24. it is provided, ©* That in caſe any-perſon ſhall find 
himſelf aggrieved, in that ſuch conſtable, tithin man, or head- 
borough, chief officer, or magiſtrate, ſuch chief officer or ma- 

iſtrate, not being a juſtice of the peace, has quartered or 
Villeted in his houſe a greater number of ſoldiers than he 
ought to have in proportion to his neighbours, and ſhall. com- 

lain thereof to one or more juſtices of the peace of the diyi- 
fron, city, or liberty where ſuch ſoldiers are quartered ; or in 
caſe ſuch chief officer or magiſtrate ſhall be a juſtice of the 
peace, then on complaint made to two or more juſtices of the 
peace of ſuch diviſion, city, or liberty, ſuch juſtices reſpeQively 
ſhall have, and have hereby power to relieve ſuch perſon, by 
ordering ſuch and ſo many of the ſoldiers to be removed, and 


quartered upon ſuch other perſon or perſons as they ſhall ſee 
cauſe ; and ſuch other perſon or perſons ſhall be obliged to te- 


ceive ſuch ſoldiers accordingly.” 


By 9 25. it is enacted, © "That no juſtice or juſtices of the 


peace, having or executing any military office or commiſſion in 


that part of Great Britain called England, ſhall and may, cu 


the continuance of this act, directly, or indireQly be concem 
a £ 
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« in the quartering, billeting, or appointing any quarters for any 
& ſoldier or ſoldiers in the regiment, troop, or company, under 
« the immediate command or commands of ſuch juſtice or juſ- 
« tices according to the diſpoſition made for quartering of any 
« ſoldier or ſoldiers by virtue of this act; but that all warrafitsz 
acts, matters, or things executed or appointed by ſuch juſtice or 
« juſtices of the peace, for or concerning the ſame, thall be void, 
« any thing in this act to the contrary notwithſtanding.” 

By 628. it is enacted, “ That if any officer ſhall take or 
« cauſe to be taken, or knowingly ſuffer to be taken, any money 
« of any perſon, for excuſing the quartering of oilicers or ſoldiers, 
© or any of them, in any houſe allowed by this act, every ſuch 
« officer ſhall be caſhiered, and be incapable of ſerving in any 
*« military employment whatſoever.” 

(By 5 29. after reciting that inconveniencies ariſe from bil- 
leting dragoons and their horſes at different houſes, it is 
enacted, „ That in all places where horſe or dragoons ſha!l be 
« quartered or billeted in purfuance of the act, for the future, 
« the men and their horſes ſhall be billeted in one and the ſame 


„ houſe (except in caſe of neceſſity); and that in no other caſe- 


« whatever there be leſs than one man billeted where there ſhall 
« he one or two horſes, nor leſs than two men where there ſhall 
« be four harſes, and ſo in proportion for a greater number; and 
« in ſuch caſe each man {ſhall be billeted as near his horſe as 
7 poſſible,” ] 

By 5 32. after reciting, that ſome doubts have ariſen, whether 
commanding officers of any regiment, troop; or company, may 
exchange any man or horſe quartered in any town or place, with 
another man or horſe quartered in the ſame place, for the benefit 
of the fervice, it is enated, “ That ſuch exchange as above 
% mentioned may be made by ſuch commanding officers reſpect- 
® ively, provided the numbet of men and horſes do not exceed 
the number at that time billeted on ſuch houſe or houſes ; and 
« the conſtables, tithingmen, headboroughs, and other chief 
«® ofticers or magiſtrates of the cities, towns, and villages, or 
other places, where any regiment, troop, or company ſhall be 
* quartered; are hereby required to billet ſuch men and horſes 
© hereby exchanged accordingly.” T“ 

(By g 31. it is enacted, “ That the officers, men, and horſes 
® belonging to his Majeſty's horſe or dragoons, ſhall be quartered 
in the inns, livery ſtables, ale-houſes, victualling-houſes, and 
t other houſes in which ofiicers and ſoldiers are by the act allowed 
to be quartered, and ſhall be received and furniſhed by the 
owner or occupier of ſuch inns, &c: with diet and ſmall beer, 
* and with ſtables; and hay, and ſtraw for their horſes, paying 
« and allowing for the ſame the ſeveral rates hereinafter men- 
* tioned, to be payable out of the ſubſiſtence- money for diet and 
© ſmall beer, and hay and ſtraw for their horſes.” | 

But by 5 32. When any horſe or dragoons ſhall be quartered 
upon the owner or occupier of any ale-houſe, victualling-houſe, 
or other houſe in which officers or ſoldiers may be quartered, 
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who have no ſtables, then, upon complaint made by the perſon 
having no ſtables, to two or more of the juſtices of the 
peace of the diviſion, city, or liberty where ſuch horſe or 
dragoons ſhall be ſo quartered, and upon his making ſuch allow - 
ance in lieu of his quartering ſuch Forks or dragoons, as ſuch 


« juſtices ſhall. think reaſonable; ſuch juſtices may order the men 
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« of the poor of the-pariſh.” | 


and their horſes to be removed, and quartered upon ſome other 
perſon, who by the act is liable to have officers and ſoldiers 
quartered upon him who has ſtables, and may order and ſettle 
a proper allowance to be made by the perſon having no ſtables 
in lieu of his quartering ſuch horſe or dragoons, ſo to be 
removed as aforeſaid: and alſo may order and ditect ſuch alloy. 
ance to be paid by the perſon from whom the men or horſes 
{hall be removed, to or amongſt the perſon or perſons to whom 
ſuch men and their horſes ſhall be ſo removed, or be applied in 
the furniſhing of quarters for ſuch men and their horſes, as the 
caſe may require, and as ſuch juſtices ſhall think fit.“! 

F 68. it is enacted, © That if any high conſtable, conſta- 
ſtable,” beadle, or other officer br perſon whatſoeyer, who by 
virtue or colour of this act ſhall quarter or billet, or be em- 
ployed in quartering or billeting any officers or ſoltfiers, ſhall 
neglect or refuſe, for the ſpace of two hours, to quarter or billet 
ſuch officers or ſoldiers, when thereuntò required in fuch man- 
ner as is by this act directed, provided ſufficient notice be given 
before the arrival of ſuch troops; or {hall receive, demand, 
contract, or agree for any ſum or ſums of money; or any 
reward -whatſoever, for or on account of excuſing, or in 
order to excuſe, any perſon or perſons whatſoever from quat- 
tering, or receiving into his, her, or their houſe or houſes, any 
ſuch officer or ſoldier, and ſhall be thereof convicted before any 
one or more juſtice or juſtices of peace of the county, city, or 
liberty within which ſuch offence thall be committed, either by 
his own confeſſion, or by the oath of one or more credible wit- 
neſs or witneſſes, which oath the ſaid juſtice or juſtices is and 
are hereby empowered to adminiſter, every ſuch high conſtable, 
conſtable, beadle, or other officer or rf ſo offending, {hall 
forfeit for every ſuch offence the fam of five pounds, or 
any ſum of money not exceeding five pounds, nor lel 
than forty ſhillings, as the ſaid juſtice or juſtices, before whom 
the matter ſhall be heard, ſhall in his or their diſcretion think 
fit, to be levied by diſtreſs and ſale of the goods of the perſon 
offending, by warrant under the hand and ſeal, or hands and 
ſeals, of ſuch juſtice or juſtices before whom ſuch offender ſhall 
be convicted, or one or more of them, to be directed to any 
other conſtable within the county, city, or liberty, or to * 
the overſeers of the poor of the pariſh where the offender ſhal 


_ dwell ; the ſaid ſum of five pounds, or the faid ſum notexceed- 


ing five pounds, nor leſs than ſorty ſhillings, When levied, to be 
paid to the overſeers of the poor of the pariſh wherein the 
offence ſhall be committed, or to ſome one of them, for the uſe 


by 
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By 6 6g. it is enacted, “ That it ſhall and may be lawful to 
« and for any one or more juſtice or juſtices of the peace, within 
« their reſpective counties, cities, or libertics, by warrant or order 
« under his or their hand and ſeal, or hands and ſeals, at any 
« time or times during the continuance of this act, to require 
« and command any high conſtable, conſtable, beadle, or other 
« officer, who ſhall quarter or billet any ſoldiers in purſuance of 
« this act, to give an account in writing, unto the ſaid juſtice or 
« juſtices requiring the ſame, of the number of officers or ſol- 
« diers who {hall be quartered or billeted by them, and alſo the 
« names of the houſekeepers or perſons upon whom every ſuch 
« officer or ſoldier ſhall be quartered or billeted, together with 
« an account of the ſtreet or place where every ſuch houſekeeper 
« dwells, and the ſigns, if any, belonging to their houſes; to the 
« end it may appear to the ſaid juſtice or juſtices where ſuch 
« officers and ſoldiers are quartered and billered, and that he or 
« they may be thereby the better enabled to prevent or puniſh all 
« abuſes in the quartering or billeting of them.” | 
By 5 26. it is enaQted, * That the officers and ſoldiers, quar- 
« tered and billeted as aforeſaid, ſhall be received and farniſhed 
« with diet and ſmall beer by the owners of the inns, livery 
« ſtables, ale-houſes, victualling-houſes, and other houſes in 
« which they are allowed to be quartered and billeted by this 
« act, paying and allowing for the ſame the ſeveral rates herein- 
« after mentioned, to be payable out of the ſubſſtence · money 
« for dict and ſmall beer.” Ki - 
But by 5 27. it is provided, “ That in cafe any inn-holder or [Nete; the 
« other perſon, on whom any non- commiſſion officers or private 3% ©- 
« men ſhall be quartered by virtue of this act, except on a march 4 * 
« or employed in recruiting, and likewiſe except the recruits by much of this 
« them raiſed, for the ſpace of ſeven days at moſt, for fuch non- nete 
« commiſſion officers and ſoldiers, who are recruiting, and recruits „ich de 
« by them raiſed, ſhall be deſirous to furniſh ſuch non-commiſ- non. com- 
« ion officers or ſoldiers with candles, vinegar, and ſalt, and with —— — 
« either ſmall beer or cyder, not exceeding five pints for each ſoldiers on a 
« man per diem gratis, and allow to ſuch non-commiſſion officers march or 
« or ſoldiers the uſe of fire, and the neceſſary utenſils for dreſſing u- 
and eating their meat (a), and ſhall give notice of ſuch his [() * 8 
« defire to the commanding officer, and ſhall furniſh and allow $2. 2d. per 
* the ſame accordingly ; then in ſuch caſe the non-commiſſion &iem is now 


* othcers and ſoldiers ſo quartered ſhall provide their own vic- 83 
« tualg.“ ticles. I 


By 6 37. to the end that the quarters of aſſicers and ſoldiers may 
de duly paid and ſatisfied, and his Majeſty's duties of exciſe better 
anſwered, it is enacted,· That every officer, to whom it belongs to 
receive, or that does actually receive, the pay, or ſubſiſtence mo- 
* ney, either for a whole regiment, or particular troops or compa- 
© nies, or otherwiſe, ſhall immediately upon each receipt of every 
particular ſum, which ſhall from time to time be paid, returned, 
© or come to his or their hands on account of pay or ſubſiſtence, give 
© public notice thereof to al} perſons keeping inns or other places, 

: 2 2 here 
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% whete officers or ſoldiers are quartered by virtue of -this at; 
« and hall appoint the ſaid — and others to repait to 
« their quarters, at ſuch times as they ſhall appoint for the diſtri. 
ie bution and payment of the ſaid pay or ſubliſtence-money to 
* ſoldiers, which ſhall be within four days at the furtheſt aſter 
« the receipt of the ſame as aforeſaid; and the ſaid inn ceper 
« and others ſhall then and there acquaint ſuch officer or officer; 


“ with the accounts or debts, if any. ſhall be, between them and 
e the officers and ſoldiers ſo quartered: in their reſpective houſes; 


tt which.accounts the ſaid oſſicer or officers are hereby required 
to accept. of, and immediately pay the ſame, before any part of 
4 the. ſaid pay or ſubſiſtenee- money be diſtributed either to the 


** officers or ſoldiers : provided the ſaid accounts exceed not, for 
* a commiſſion officer of horſe, being under the degree of a cap- 


8 tain, for ſuch ofhcer's diet and ſmall beer per diem two ſhillings; 
% nor for one commiſſion officer of dragoons, being under the 
« degree of a captain, for ſuch officer's diet and ſmall beer per 
diem one ſhilling; nor for one commiſſion officer of foot, being 
under the degree of a captain, for ſuch officer's diet and ſmall 
beer per diem one ſhilling; and if ſuch officer ſhall have a horſe 
or horfes, for each horſe or horſes for their hay and ſtraw per 
« diem ſix pence: nor for one light horſeman's diet and ſmall 
te beer per diem {x pence (a), and hay and ſtraw for his horſe pr 


diem ſix pence; nor for one dragoon's diet and ſmall beer per | 


% diem fix, -pence, and hay and ſtraw for his horſe per diem fi 
« pence; nor for one foot ſoldier's diet and ſmall beer per dien 
four pence; and if auy officer or officers as aforeſaid ſhall not 
« give notice as aforeſaid, and ſhall not, immediately upon pro- 
« ducing ſuch account ſtated, ſatisfy, content, and pay the ſame, 
© upon complaint and oath made thereof by any two witneſſes, 
« at the next-quarter-ſefſions for the county or city where ſuch 
« quarters were, which oath the juſtices of the peace at ſuch ſeſ- 
„ fons are hereby authorized and required to adminiſter, the 
« paymaſter or paymalters of his Majeſty's guards, garriſons, and 
% marines are hereby required and authorized, upon certificate 
*« of the ſaid juſtices before whom ſuch oath was made of the 
« ſums due upon ſuch accounts, and the perſons to whom the 
„ fame is owing, to pay and ſatisfy the faid ſums out of the 
« arrears due to the ſaid officer or officers,” upon penalty that 
e ſuch paymaſter or paymaſters ſhall forſeit their reſpective place 
1 or places of paymaſter or paymaſters, and be diſcharged. from 
« holding the ſame for the future; and in cafe there ſhall be no 
« arrears due to the ſaid officer or officers, then the faid pay* 
« maſter or paymaſters are hereby authorized and required, to de- 


« duct the ſums he or they ſhall pay, purſuant to the certificate of 


« the ſaid juſtices, out of the next pay or ſubſiſtence-money of 
e the regiment to which ſuch officer or officers ſhall belong; and 
*« ſuch othicer or officers ſhall for eyery ſuch offence, or for ne- 


* glecting to give notice of the receipt of ſuch pay or ſubliſtence- 


% money as aforeſaid, be deemed and taken, and are hereby de- 


« clared ipfo facto caſhiered. And where it ſhall 7 - 
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* ſubſiſtence · money due to any officer qr ſoldier ſhall by occaſion 
« of any accident not be paid ſuch officer or ſoldier, or ſuch 
« officer or foldier ſhall neglect to pay the ſame, ſo that quarters 
cannot be or are not paid as this act directs; and where any 
% horſe. foot, or dragoons ſhall he upon their march, ſo that no 
« ſubſiſtence can then be remitted to them, to make payment as 
« this act directs, or they ſhall neglect to pay the ſame; in every 
« ſuch cafe it is hereby further enacted, that every fuch officer 
« ſhall, before his or their departure out of his or their quarters, 
« where ſuch regiment, rroop, or company ſhall remain for any 
« time whatſoever, make up the accounts as this aA directs, 
« with every perſon with whom ſuch regiment, troop, or com- 
« pany have quartered, and ſign a certificate thereof, and give the 
« ſaid certificate, by him ſo ſigned, to the party to whom ſuch 
money is due, with the name of ſuch regiment, troop, or com- 
« pany, to which he or they ſhall belong; to the end the ſaid cer- 
« tificate may be forthwith tranſmitted to the paymaſter of his 
« Majeity's guards and garrifons, or to the paymaſter of the 


« marines, who are hereby required immediately to make pay- 


« ment thereof to the perſon” or perſons to whom ſuch monies 
e ſhall be due, to the end the ſame may be applied to ſuch regi- 
« ment, troop, or company reſpectively, under pain as is in this 
act before directed for non-payment of quarters.” | 

[By 36 G. 3. c. 36. F5, © All non-commiſſioned officers and 
„ ſoldiers ſhall be entitled to receive their diet and ſmall-beer 
from the innholders or other perſons on whom they may be bil- 


© leted, at the rates in this act preſcribed, while on the march, as 
« alſo on the day of their arrival at the place of their final deſ- 


* tination, and on the two fubſequent days, unleſs either of the 
«* two ſubſequent days ſhall be market days in or for the town or 
place where ſuch foldiers ſhall be billeted, or within two miles 
thereof, in which caſe the innholder or other perſon may diſ- 
continue on and from ſuch market day the ſupply of diet and 
* {mall beer, and furniſh in lieu thereof the articles ſpecified in 
the mutiny act, and at the rate in this act preſcribed.” - 

« Provided, by $6. That if the regiment, troop, Wee or 
* detachment, when on the march, ſhall be halted, either for a 
© limited or indefinite time, at any intermediate place, the non- 
* commiſſioned officers and ſoldiers belonging thereto ſhall be 
* entitled to receive their diet and ſmall beer, from the perſons 
* on whom they ſhall be billeted at ſuch intermediate place, for 
* ſuch time only for which they would be entitled to receive after 
: I. at the place of their final deſtination, according to this 

a 22 $757 25 Shar 

But by 5 7. © Whenever any regiment, troop, &c. when on 
* their march, ſhalt be halted, and it ſhall appear by the mareh- 
ing orders, that it is nat intended that ſuch regiment, &'%. ſhall 
* halt for any longer time than one entire day after the day of 
* their arrival at the place of halting, and the day after their 
* arrival ſhall be ſuch market day as aforeſaid, it ſhall not be 
© lawful for the innholders or other perſons, on whom the non- 
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commiſſioned officers or ſoldiers ſhall be billeted, to diſcontinue 
on ſuch market day the ſupply of diet and ſmall beer to any ſuch 
officers or . ſoldiers; but all ſuch ofhcers and ſoldiers ſhall be 
entitled to receive their diet and ſmall beer from ſuch innholders 


and perſons, at the rates above preſcribed, as they would have 


been entitled, if ſuch day had not been/a market day.” 


By 6 8. © All non-commiſſoned officers and private men 
$6 


employed in recruiting, and the recruits by them raiſed, ſhall, 
while on the march, and for two days after their arrival at any 
recruiting ſtation, be entitled to the ſame benefits as are 
hereinbeſore provided in regard to troops upon the march; 
but no recruit enliſted aſter. the two days ſubſequent to the 
arrival of the party at their recruiting ſtation, ſhall be entitled 
to be ſupplied with diet and ſmall beer at the rate above pre- 
ſcribed, except at the option of the perſon on whom he ſhall be 
quartered. Provided, that if any ſuch recruiting party, with 
the recruits by them raiſed, ſhall remove from their ſtation, 
and after a time ſhall return to the ſame place, they, and the 
recruits by them-raiſed, ſo returning, ſhall not be again entitled 
to the ſupply of diet and ſmall beer for ſuch two days as afore- 
ſaid, unleſs the period between the time of their removal from 
ſuch place, and their return thereto, ſhall have exceeded tweuty- 
eight days.“ 


By 5 34. it is enacted, „“ That it ſhall and may be lawful to 


quarter officers and ſoldiers in Scetland, in ſuch and the like 
pros and houſes as they might have been quartered in by the 
aws in force in Scotland at the time of the 1 Hcg and that the 
poſſeſſors of ſuch houſes ſhall only be liable to furniſh the (aid 
officers and ſoldiers quartered there, as by the ſaid laws in force 
at the time of the Union was provided ; and that no officer ſhall 
be obliged to pay for his lodging, where he ſhall be regularly 
billeted, except in the ſuburbs of Zdinburgh.” 

By $ 68. it is enacted, © That if any-viQualler or any 
other perſon liable by this act to have any oflicer or ſol- 
dier quartered or billcted on him or her, ſhall refuſe to 
receive or victual any ſuch officer or ſoldier quartered or 
billeted upon him or her as aforeſaid; or ſhall refule to 
furniſh or allow, according to the directions of this act, the 
ſeveral things hereinbeſore reſpectively directed to be fur- 
niſhed or allowed to non- commiſſion officers or ſoldiers ſo quat · 
tered or billeted on him or her as aforeſaid ; or ſhall negled or 
refuſe to furniſh good and ſufficient hay and ſtraw for each 
horſe quartered or billeted on him or her as aforeſaid, at the 
rate herein before mentioned, and ſhall be thereof convicted, 
before one or more juſtice or juſtices of the peace of thy 
county, city, or liberty within which ſuch offence ſhall be com- 


mitted, either by his own confeſſion, or by the oath of one or 
more credible witneſs or witneſſes, which oath the ſaid juſtice or 
Juſtices is and are hereby empowered to adminiſter, every perſon 
ſo offending ſhall forfeit for every ſuch offence. the ſum of 


five pounds, or any ſum of money not excecding five pounds 


« nor 
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« nor leſs than forty ſhillings, as the ſaid juſtice or juſtices, beſore 


« whom the matter ſhall be heard, ſhall in his or their diſcretion 
« think fit, to be levied by diſtreſs and ſale of the goods of the 
« perſon offending, by warrant under the hand and feal, or under 
« the hands and feals, of ſuch juſtice or juſtices before whom ſuch 
« offender ſhall be convicted, or one or more of them, to be directed 


« to any other conſtable within the county, city, or liberty, or to 


« any of the overſeers of the poor of the pariſh where the offender 
« ſhall dwell; the ſaid ſum of five pounds, or the ſaid ſum not 


« exceeding five pounds nor leſs than forty ſhillings, when levied,  , 


« to be paid to the overſeers of the poor of the pariſh wherein 
« the offence ſhall be committed, or to ſome one of them, for the 
« uſe of the poor of the ſaid pariſh.” 
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In an action of treſpaſs againſt two juſtices of the peace, who MS. Rep, 


had iſſued a warrant for levying the penalty upon the plaintiff for 


not receiving a ſoldier billeted upon him, the caſe appeared upon , 


Morton v. 
loebury 
nd another, 


the evidence to be thus: a ſhopkeeper, who likewiſe dealt in ſpi- Bucks, 


rituous liquors, in order to entitle himſelf to a licence for ſelling 
fpirituous liquors by retail, had a licence as a victualler. For the 
ſake of obtaining this ſaſt licence, ſome beer was laid in by him, 
of which an account was taken by the exciſe officer, as is done of 
the ſtock of a victualler; but he never ſold any of this, nor ated 
in any manner as a victualler, nor ſuffered ſpirituous liquors to be 


drank in his houſe. The plaintiff was nonſuited, for want of pro- 


ducing the warrant of the two juſtices; but Fer, J. before 
whom the cauſe was tried, ſaid, he ſhould upon the merits have 
been of opinion, that the plaintiff was not liable to have ſoldiers 
quartered upon him. | 

By the 8 G. 2. c. 30. f 1, aſter reciting, that by the ancient 
common law of this land all elections ought to be free; and that 
by an act paſſed in the third year of the reign of King Edward 
the Firſt, of famous memory, it is commanded upon great for- 
ſeiture, that no man by force of arms, nor by malice or menacing, 
ſhall diſturb any to make free election; and that the freedom of 
elections of members to ſerve in parliament is of the utmoſt con- 
ſequence to the preſervation of the rights and liberties of this 
kingdom; and that it hath been the uſage and practice, to cauſe 
any regiment, troop, or company, or any number of ſoldiers, 
which hath been quartered in any city, borough, town, or place 
where any election of members to ſerve in parliament hath been 
appointed to be made, to remove and continue out of the {ame 
during the time of ſuch election, except in fuch particular caſes as 
are hereinafter ſpecified ; to the end that the ſaid uſage and prac- 
tice may be ſettled and eſtabliſhed for the future, it is enacted, *+ That 
« when and as often as any election of any peer or peers to repre- 


* ſent the peers of Scotland in parliament, or of any member or 


members to ſerve in parliament, ſhall be appointed to be made, the 
« ſecretary at war for the time being, or. in caſe there ſhall be no ſe- 
« cretary at war, then fuch perſon who ſhall officiate in the place of 
« the ſecretary at war, ſhall and is hereby required, at ſome conve- 
* nient time before the day appointed for fuch election, to _ 
The 7 of. * | «an 
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Soldiers. 
de and ſend forth proper orders in writing, for the removal of 
« every: ſuch regiment, troop, or company, or other number of 


e ſoldiers, as ſhall be quartered or billeted in any ſuch city, 
de borough, town, or place, where ſuch election ſhall be appointed 
4 to be _ out of every ſuch city, borough, town, or place, 


« one day at leaſt before the day appointed for ſuch election, to 
« the diſtance of two or more miles from ſuch city, Borough, 
« town, or place, and not to make any nearer approach to ſuch 
ic city, borough, town, or place as alete, until one day at the 


e leaſt after the poll to be taken at ſuch election ſhall be ended, 
„ and the poll books cloſed,” , «47 


By F 2. it is enacted, ** That in caſe the ſecretary at war for 
« the time being, or ſuch perſon who ſhall officiate in the place 
« of the ſecretary at war, ſhall neglect or omit to iſſue or ſend 
& forth ſuch orders as aforeſaid, according to the true intent and 
« meaning of this act, and ſhall be thereof lawfully convicted, 
« upon any indid ment to be preſented at the next aſſizes, or ſef- 
«. fjons of oyer and terminer, to be held for the county where ſuch 
6 offence ſhall be committed, or on'an information to be exhibited 
« mm the court of King's Bench, within ſix months after ſuch 
<« offence committed, ſuch ſecretary at war, or perſon who ſhall 
6 officiate in the place of the ſecretary at, war, ſhall for ſuch of- 
© fence be diſcharged from their ſaid reſpective offices, and ſhall 
from thenceforth be utterly diſabled, and made. incapable to 
hold any office or employment civil or military in his Majeſty's 
« ſervice.” rh gnouord 

But by 5 F. it is provided, ** That the, ſecretary. at war, or ſuch 
« perſon who ſhall officiate in the place of the ſecretary at war, 
« ſhall not be liable to any forfeiture or incapacity, fox not ſend- 
« ing ſuch order as aforeſaid, upon any election to be made of a 
«© member to ſerve in parliament on a vacancy of any ſeat there, 
« unleſs notice of the making out any new writ for ſuch election 
« ſhall be _ to him by the clerk of the.crown in Chancery, or 
«other officer making out any new writ for ſuch election, which 
* notice he is hereby directed and required to give with all con- 
« yenient ſpeed after the making out the ſaid writ.” 
By 5 3. it is provided, That nothing in this act contained 


- & ſhall extend, or be conſtrued to extend, to the city and liberty of 


Weſftminfler, or the borough of Southwark, for or in reſpect of 
the guards of his Majeſty, his heirs or ſucceſſors, nor to any 
city, borough, town, or place, where his Majeſty, his heirs or 
ſucceſſors, or any of his royal family, ſhall happen to be or re- 
t fide at the time of any ſuch election as aforeſaid, for or in reſpect 
of ſuch number of troops or ſoldiers only as ſhall be attendant 
= as guards to his Majeſty, his heirs or ſucceſſors, or to ſuch other 
* 
«fort, or fortified place, where any garriſon is uſually kept, for 
ot in teſpect of ſuch number of troops or ſoldiers only, whereof 
e ſuch garriſon is compoſed,” We, 

By F 4. it is provided, „That nothing in this act ſhall extend, 


gor be corttrued to extend, to any othcer or, ſoldier, who ſhall 


* f 0 « have 


erſon of the royal family as is aforeſaid; nor to any caſtle, 


Soldiers. 5 
« have à right to vote at any ſuch election as aforeſaid, but that 
«« eyery ſuch officer and ſoldier may freely, and without interrup- 


« tion, attend and give his vote at ſuch election; any thing herein 
« before contained to the contrary notwithſtanding.” 


(D) of Carriages for the Uſe of His Majeſty's Forces. 
| Beet eek hed of Be enacted, © That for the better 


and more regular proviſion of carriages for his Majeſty's 
© forces, in their marches, or for their arms, clothes, and accou- 
« trements, in England, Wales, and the town of Berwick-upon- 
« Tweed, all juſtices of the er within their ſeveral counties, 
« ridings, diviſions, ſhires, li 
« quired thereunto by an order from his Majeſty, or the general 
« of his forces, or the maſter general, or lieutenant general of his 
« Majeſty's ordnance, ſhall, as often as ſuch order is brought and 
« ſhewn unto one or more of them, by the quarter-maſter, adju- 
« tant, or other officer of the regiment, detachment, troop,-or 
« company ſo ordered to march, iffue out his or their warrants, to 
« the conſtables or petty conſtables of the. diviſion, riding, city, 
« liberty, hundred, and precinct, from, through, near, or to which 
« ſuch regimerit, detachment, troop, or company ſhall be ordered 
« to march, requiring them to make ſuch proviſion for carriages, 
« with able men to drive the fame, as is mentioned in the ſaid 
« warrant, allowing them ſufficient time to do the ſame, that the 
neighbouring parts may not always bear the burden; and in 
« cafe ſuſficient carriages cannot be provided within any ſuch li- 
« berty, diviſion, or precinct, then the next jultice or juſtices of 
« the peace of the county, riding, or diviſion ſhall, upon ſuch order 
« as aforeſaid being 1 and ſhewn to one or more of them 
« by any of the officers aforeſaid, iſſue his or their warrants to 
« the conſtables or petty conſtables of ſuch next county, riding, 
« liberty, diviſion, or precinct, for the purpoſes aforeſaid, to make 
« good ſuch deficiency : and the aforeſaid officer or officers, who 
« by virtue of the aforeſaid warrant from the jultices of the peace 
« are to demand the carriage or carriages therein mentioned of 
« the conſtable or petty conſtable to whom the warrant is di- 
« rected, is and are hereby required, at the ſame time to pay down 
« in hand to the ſaid conſtable or petty conſtable, for the uſe of 
* the perſon who ſhall provide ſuch carriages and men, the ſum 
of one ſhilling for every mile any Waggon with five horſes ſhall 
© travel; and the ſum of one ſhilling for every mile any wain 
* with fix oxen, or four oxen with two horſes ſhall travel; and 


the ſum of nine pence for every mile any cart with four horſes 


© ſhall travel; and fo in proportion for leſs carriages; for which 
reſpective ſums ſo received, the ſaid conſtable or petty conſtable 


is hereby required to give a receipt in writing to the perſon or 


< perſons paying the ſame : and ſuch conſtable or petty conſtable 
* ſhall order and appoint ſuch perſon or perſons, having carriages 
within their reſpective liberties, as they ſhall think proper, to 
provide and furniſh ſuch carriages and men, according to the 

OTE ; | „ warrant 


rties, and precincts, being duly re- 
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“ warrant aforeſaid, who are hereby required to provide and fur- 
e niſh the ſame accordingly.” | | 
By $47. it is enacted, That the carriages, for the ſervice of 
© the forces from time to time quartered or marching in Scotland, 
„ ſhall be provided in like manner, and at the rates; and the 
«+ furniſher of ſuch carriages ſhall be paid, as was directed by the 
« Jaw in force in Scotland at the time of the Union,” 

By $ 42. it is enacted, „That if any military officer or officers, 

« for the uſe of whofe troop or company the carriage was pro- 
« vided, ſhall force or conſtrain any waggon, wain, cart, or car. 
++ rage, to travel more than one day's journey; or ſhall not dif. 
« charge the fame in due time for their return home; or ſhall 
* ſuffer any ſoldier or ſervant, except ſuch as are ſick, or any wo- 
« man to ride in the waggon, wain, cart, or carriage aforeſaid; or 
++ fhall force any conſtable or petty conſtable by threatenings or 
** menacing words, to provide ſaddle horſes ſor themſelves or ſer. 
«« vants; or ſhall force horſes from the owners by themſelves, 
* fervants, or ſoldiers; every fuch officer, for every ſuch offence, 
e thall forfeit the ſum of five pounds; proof thereof being made 
* upon oath before two of his Majeſty's juſtices of the ſame coun- 
«« ty or riding, who are to certify the ſame to the paymaſter gene- 
* ral, or other reſpective paymaſter of his Majeſty's forces, who is 
© hereby required to pay the aforeſaid ſum of five pounds, ac- 
« cording to the order and appointment, under the hands and 
« ſcals of the aforeſaid juſtices of the peace of the fame county or 
* riding.” | „ | 
By $.46. it is enacted, © That no waggon, wain, cart, or car- 
4% riage, impreſſed by the authority of this act, ſhall be liable or 
* obliged by virtue of this act to carry above thirty hundred 
« weight; any thing in this act contained to the contrary not- 
« withſtanding.” „ | 

By 9 43. it is enacted, ** That if any high conſtable or petty 
4% conſtable ſhall wilfully neglect or refuſe to execute ſuch war- 
«« rants of the juſtices of the peace, as ſhall be directed unto them 
«or providing carriages as aforeſaid ; or if any perſon or perſons 
« appointed by fuch high conſtable or petty conſtable to provide 
« any carriage and man, ſhall re{uſe or neglect to provide the 
« fame; or any other perſon or perſons whatſoever ſhall wilfully 
„ do any act or thing, whereby the execution of the ſaid warrant 


5- ſhall be hindered or fruſtrated ; every ſuch conſtable or other 


* perſon or perſons ſo offending ſhall, for every ſuch offence, for- 

«« feit any ſum not exceeding forty ſhillings nor leſs than twen 

- & ſhillings, to the uſe of the poor of the pariſh where any { 

s offence'thall be committed: And all and every ſuch offence and 

offences ſhall and may be inquired of, heard, and fully deter- 
„ mined by two of his Majeſty's juſtices of the peace dwelling in 
or near the place where ſuch offence ſhall: be committed, who 

have hereby power to cauſe. the ſaid penalty to bo levied by 
diſtreſs and ſale of the offender's goods,” 

By $ 44. after reciting, that whereas the reſpective ſums of mo- 
ney, by this act appointed to be paid to the conſtable by the offi- 
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ters demanding ſuch carriages, are not in many caſes ſufficient to 
anſwer the charge and expence of providing the ſame, inſomuch 
that the ſaid conſtable is frequently at great charges, over and 
above what is received by him of the ſaid officers, to the great bur- 
den of the townſhip of which he is conſtable, or elſe the perſons 

forming ſuch carriages are grievouſly oppreſſed : For 3 


thereof, and that the ſaid overplus charge may be borne by eac 


county or riding at the general charge of ſuch county or riding, it 
is enacted, © That the treaſurer or treaſurers of each reſpective 
county or riding ſhall, without fee or reward, pay unto ſuch 
« conſtable all and every ſuch reaſonable ſum or ſums of money, 
« fo by him paid or laid out for ſuch carriages, over and above what 
« was or ought to have been paid by the officer requiring ſuch 
« carriages, out of the publick ſtock of ſuch county or riding, ac- 
« cording to ſuch rates, orders, rules, and directions as the ſaid 
« juſtices of the peace in their quarter-ſeſſions aſſembled within 
« their reſpective juriſdictions ſhall from time to time during the 
« continuance of this act make, direct, and appoint, which or- 
e ders ſhall be made without fee or reward, regard being always 
had to the ſeaſon of the year, and the length and condition of 
« the ways by and through which ſuch carriages are to travel.” 

The court granted a mandamus upon the 1 G. 1. c. 34. directed 
to the juſtices of the peace, to allow the defendants, being con- 
tables, their extraordinary charges in providing carriages on the 
late expedition into Scotland. | 

It ſeems, as if the treaſurer of the county had refuſed to pay this 
money to the conſtables; for more than a year after another man- 
damus, upon the ſame ſtatute, was granted by the court, directed to 
the juſtices of peace, for them to compel the treaſurer of the coun- 
410 reimburſe a conſtable, of the name of Hunt, the extraordinary 
charges he had been at in providing carriages on the late expedi- 
tion into Scotland. | 


(E) Of the Penalties incurred by encouraging De- 
ſertion or harbouring a Deſerter, and of the Re- 
ward for apprehending a Deſerter. 


Y the 1 G. 1. flat. 2. c. 47. F 1+ aſter reciting, that a perni- 
cious and dangerous practice has been induſtriouſly carried on 

in theſe kingdoms of Great Britain and Ireland, by papiſts and 
other evil-difpoſed perſons diſaffected to his Majeſty's title and go- 
yernment, under falſe and groundleſs pretences, to delude his good 
ſubjects, who had engaged themſelves as ſoldiers in the ſervice of 
lis Majeſty and their country, and to prevail with them by corrupt 
and indirect means to deſert the ſame, oftentimes in order to pro- 
cure their aſſiſtance for a popiſh Pretender, the avowed enemy of 
the proteſtant religion, and the laws and liberties of theſe king- 
doms ; for which purpoſes the ſaid papiſts, and other evil-diſpoſed 
perſons, have 'with great diligence frequented the publick houſes 
and other places where the ſaid ſoldiers uſed to xeſort or are you” 
| e tered, 
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tered, and by entertainments, ſeditious ſpeeches, and vain pro- 
miſes, have often ſeduced his Majeſty's ſaid ſubjects from their 
_ and allegiance, it is enacted, “ That if any perſon or per. 
« ſons whatſoever, other than ſuch as are or ſhall be enliſted as 
4 ſoldiers, againſt whom ſufficient remedy is already provided by 
4c law, ſhall by words or other means whatſoever, directly or in- 
directly, perſuade or procure any ſoldier or ſoldiers in the ſer. 
vice of his Majeſty, his heirs or ſucceſſörs, to deſert or leave ſuch 
_ * fervice,'or ſhall go about and endeavour in manner aforeſaid to 
«« perſuade, prevail on, or procure ſuch foldier or ſoldiers to deſert 
or leave ſuch ſervice as aforeſaid, every ſuch perſon or perſons 
«© ſo offending as aforeſaid, and being thereof tawfully convicted, 
«« ſhall for every ſuch offence forfeit to his Majeſty, his heirs or 
« ſucceſſors, or to any other perſon or perſons who ſhall ſue for 
« the ſame, the ſum of forty pounds, to be recovered by bill, 
« plaint, or information, in any of his Majeſty's courts of record at 
« Weſtminſter; and if it ſhall happen that any ſuch offender, ſo 
& convicted as aforeſaid, hath not any goods or chattels, lands or 
e tenements, to the value of forty pounds, to pay and ſatisfy the 
& fame, or that from the circumſtances and heinouſneſs of the 
crime it ſhall be thought proper and convenient, the court, be- 
„fore which the ſaid conviction ſhall be made as aforeſaid, ſhall 
award the faid offender to priſon, there to remain for any time 
« not exceeding fix months without bail or mainprize, and alſo to 
« ſtand in the pillory for the ſpace of one hour, in ſome market 
town next adjoining to the place where the offence was com- 
<< mitted, in open market there, or in the market town itſelf where 
the offence was committed.“ | 
But by F 2. it is provided, “ That no action ſhall be brought 
« or proſecution carried on by virtue of this act, unleſs the ſame 
« be commenced within fix months after the offence is com- 
„ mitted.” * > | | 
By the 36G. 3. c. 3. $64. it is enacted, That for ſuch 
* offences as ſhall be committed againſt the laſt recited act within 
„ that part of Great Britain called England, the penalties thereby 
. 4. enaCted ſhall be ſued for and recoverable in any of his Majeſty's 
« courts of record at Weſtminſter ; and for ſuch offences as ſhall 
« be committed in that part of Great Britain called Scotland, the 
% ſame ſhall be ſued for and recoverable in his Majeſty's court of 
« Exchequer in Scotland; and for ſuch offences as ſhall be com- 
« mitted in Ireland, the ſame ſhall be ſued for and recoverable in 
« any of the four courts in Dublin; and for ſuch offences as ſhall 
« be committed in the iſlands of Guernſey, Sark, and Alderney, and 
te the iſlands thereto belonging, the ſame ſhall be ſued for and re- 


as ſhall be committed in the iſland of Jer/ey, the ſame ſhall be 
te ſued for and recoverable in the royal court of Fer/ey, and for 
60 ſuch offence as ſhall be committed in the iſland of Man, in any 
of the courts of record in the ſaid iſland, or in any of his Majeſ- 
« ty's courts of record at Weftminſter; any thing in the ſaid act to 


„the contrary not wichſtanding.“ 5 


„ coverable in the royal court of Guernſey; and for ſuch offences 


By 551. after reciting, that ſoldiers duly enliſted do afterwards 


deſert, and are often found wandering and otherwiſe illegally. ab- 


ſenting themſelves from his Majeſty's ſervice, it is enacted, “ That 
« it ſhall and may be lawful for the conſtable, headborough; or 
« tithingman of the town or place Where any perſon who may 
« reaſonably be ſuſpected to be a deſerter ſhall be found, to ap- 
« prehcnd or cauſe him to be apprehended, and to cauſe ſuch per- 
« {on to be brought before any juſtice of the peace living in or 
« near ſuch town or place, who hath hereby power to examine 
« ſuch ſuſpected perſon; and if by bis confeſſion, or the teſti- 
« mony of one or more witneſs or witneſſes upon oath, or by the 
« knowledge of ſuch juſtice of the peace, it ſhall appear or be 
&« found, that ſuch ſuſpected perſon is a liſted ſoldier, and ought 
« to be with the troop or company to which he belongs, ſuch 
« juſtice of the peace ſhall forthwith cauſe him to be conveyed to 
« the gaol of the county or place where he ſhall be found, or to 
« the houſe of correction or other publick priſon in ſuch town or 
« place where ſuch deſerter ſhall be apprehended, or to the Savoy, 
« in caſe ſuch deſerter ſhall be apprehended within the city of 
« London or Weſiminfter, or places adjacent, and tranſmit an ac- 
« count thereof to the ſecretary of war for the time being, to the 
« end that ſuch perſon may be proceeded againſt according to, 
„law; and the keeper of the ſaid gaol, houſe of correction, or 
« priſon, ſhall receive the full ſubſiſtence of ſuch deſerter, during 
« the time he ſhall continue in his cuſtody, for the maintenance 
« of the ſaid deſerter, but ſhall not be entitled to any fee or re- 
« ward, on account of the impriſonment of ſuch deſerter; any law, 
« uſage, or cuſtom to the contrary notwithſtanding.” , 

By 6 52. For the encouragement of wy perſon or perſons to 
ſecure and apprehend ſuch deſerter as aforeſaid, it is enacted, 
That ſuch juſtice of the peace ſhall alſo, iſſue his warrant in 
« writing, to the collector or collectors of the land-tax money of 
« the pariſh or townſhip where ſuch deſerter ſhall be apprehended, 


for paying out of the land- tax money ariſen, or to ariſe. in the 


« year one thouſand ſeven hundred and ſeventy- ſeven, into the 


« hands of ſuch perſon, who ſhall apprehend, or cauſe to be ap- 


« prehended, any deſetter from his Majeſty's ſervice, the ſum of 
« twenty ſhillings for every deſerter that ſhall be ſo apprehended 
« and committed; which ſum of twenty ſhillings ſhall be ſatisfied 
« by ſuch collector or collectors, to whom ſuch warrant ſhall be 
directed, and allowed upon his account. 

By 9 53. it is provided, That if any perſon. ſhall harbour, con- 


« ceal, or aſſiſt any deſerter from his Majeſty's ſervice, knowing 
him to be ſuch, the perſon ſo offending, ſhall forfeit for every 


* ſuch offence the ſum of five pounds; and upon conviction, by 
* the oath of one or more credible witneſs or witneſſes before any 
of his Majeſty's juſtices of the peace, the ſaid penalty of. five 


pounds ſhall. be levied by warrant under the hands of the ſaid 
* juſtice or juſtices of the peace, by diſtreſs and ſale of the goods 


and chattels of the offender ; one moiety. of the. ſaid. penalty to 
© be paid to the informer, by whoſe means ſuch deſerter ſhall be 
| « appre- 
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«- apprehended, and the reſidue of the ſaid penalty to be paid ts 


< the officer, to whom any ſuch deſerter or ſoldier did belong: 


«.-And-in-caſe any ſuch offender, who ſhall be convicted as afore- 
<<: ſaid of harbouring and aſſiſting any ſuch deſerter, ſhall not have 
« ſufficient goods and chattels, whereon diſtreſs may be made to 
the value of the penalty for ſuch offence z or ſhall not pay ſuch 
de penalty within four days after ſuch conviction; then and in 
ſuch caſe ſuch juſtice; of the peace ſhall and may, by warrant 
ce under his hand and ſeal, either commit ſuch offender to the 
4 common gaol, there to remain without bail or mainprize for the 
<< ſpace of three months, or cauſe ſuch. offender to be publickly 
« whipped, at the diſcretion of ſuch juſtice.” 

But by 5 54+ it is provided, . That no commiſſion officer ſhall 
«. break open any houſe, to ſearch for deſerters, without a war- 
« rant from a juſtice of the peace; and that every commiſſion 
ec officer, who ſhall without warrant from one or more of his 
« Majeſty's juſtices of the peace, which ſaid warrant the faid 
« juſtice or juſtices of the peace are hereby empowered to grant, 
« forcibly enter into, or break open, the dwelling houſe or out- 


_ © houſes of any perſon whatſoever, under pretence of ſearching 


* for deſerters, ſhall upon due proof thereof forfeit the ſum of 
« twenty pounds,” | 


(r) Of the Military Puniſhments to which Soldier 
e 51:3» * e | 


Y the 36G. 3. c. 24. C1. after reciting, that, whereas the raiſ- 
ing or keeping a ſtanding army within this kingdom in time of 
peace, unleſs it be with conſent of 3 is againſt law: 
and whereas it is judged neceſſary by his Majeſty and this preſent 
parliament, that a body of forces ſhould be continued for the ſafety 
of this kingdom, the defence of the poſſeffions of the crown of Great 
Britain, and the preſervation of the balance of power in Europe: and 
whereas no man can be forejudged of life or limb, or ſubjected in 
time of peace to any kind of puniſhment within this realm, by mar- 
tial law, or in any other manner than by the judgment of his peers, 
and according to the known and eſtabliſhed laws of this realm; yet 
nevertheleſs, it being requiſite for the retaining ſuch forces in their 
duty that an exact diſcipline be obſerved, and that ſoldiers, who 
ſhall mutiny or ſtir up ſedition, or deſert his Majeſty's ſervice 
within this realm, or the kingdom of Ireland, or in Ferſey, Guern: 
Alderney, and Sark, or the iſlands to the ſame belonging, be brought 
to a more exemplary and ſpeedy puniſhment than the uſual forms 
of the law will allow, it is enaCted, © That if any perſon, being 
« muſtered, or in pay as an officer, or who is or ſhall be liſted or 
« in pay as a ſoldier, and on the twenty-fourth day of March 
« one thouſand ſeven hundred and ſeventy-ſeven ſhall remain in 
« ſuch ſervice, or ſhall, during the continuance of this act, volun- 


“ tarily enter himſelf in his Majeſty's ſervice as a ſoldier, ſhall at 


« any time during ſuch continuance of this act, within the realm 
& of Great Britain, or the kingdom of Ireland, or in Jerſey, Guernſey, 
14 | 7 « Alderney, 
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te Aldernty, Sarkyor Man, or the iſlands thereunto belonging, or 


« in the iſland of Minorca, or in his Majeſty's garriſon of Gibralter, 


« or in any of his Majeſty's dominions beyond the ſeas reſpect- 


«. ively, begin, excite, cauſe, or join in any mutiny or ſedition in 
« the regiment, troop, or company to which he doth belong, or 
« in any other regiment, troop, or company, either of his Majeſ- 
« ty's land or marine forces, in his Majelty's ſervice;; or ſhall-noe 
« uſe his utmoſt endeavours to ſuppreſs the ſame, ot, coming to 
« the knowledge of any mutiny or intended mutiny, ſhall not 
« without delay give information thereof to his commanding offi 
« cer; or ſhall' deſert his Majeſty's ſervice; or, being a ſoldier 
actually liſted in any regiment, troop, or company, thall lift 
« himſelf into any other regiment, troop, or company, without a 
« diſcharge produced in writing from the colonel, or in his ab- 
« ſence the field officer commanding in chief the regiment, troop, 
« or company in which he laſt ſerved as a liſted ſoldier, or ſhall 
« be found fleeping upon his poſt, or ſhall leave it before relieved ; 
« or if any officer or ſoldier in his Majeſty's army ſhall, either 
e upon land, within or out of Great Britain, or upon the ſea, hold 
« correſpondence with any rebel or enemy of his Majeſty, or give 
« them advice or intelligence, either by letters, meſſages, ſigns, or 
« tokens, in any manner or way whatſoever ; or ſhall treat with 
« ſuch rebels or enemies, or enter into any condition with them 
« without his Majeſty's licence, or licence of the general, lieu- 
« tenant=general, or chief commander; or ſhall ſtrike or uſe any 
violence againſt his ſuperior officer, being in the execution of 
« his office; or ſhall diſobey any lawful command of his {uperiar 
« officer; all and every perſon and perſons ſo offending, in any 
« of the matters before mentioned, ſhall ſuifer death, or ſuch 
«© other puniſhment as by a court-martial ſhall be inflicted.” 

By the 1 G. 1. . 2. c. 47. $ 3. after reciting, that to carry on 
the ſervice of the Pretender, and for other wicked purpoſes, many 
papiſts, pretending themſelves to be proteſtants, and taking the 
oath of abjuration and ſubſcribing the teſt when thereunto re- 
qured, being ſo allowed to do by the Pope and their other ſpiri- 
tual ſuperiors, the better to diſguiſe and conceal their deſigns, do 
enliſt themſelves in his Majeſty's troops, whereby the greateſt 
danger may ariſe to theſe kingdoms, if not timely prevented, it is 
enatted, «© That any perſon or perſons having profeſſed the popiſh 
« religion, who ſince the firſt day of February one thouſand ſeven 
hundred and fifteen have been enliſted in his Majeſty's troops, 
and who ſhall not after the firſt day of June one thouſand ſeven 
“ hundred and ſixteen, in Great Britain or Ireland, or in the iſles 
© of Guernſey or Fer/ey, produce a teſtimonial of his having pub- 
« lickly renounced the ſame, or ſhall not, at the time of his en- 
« liſting, declare to the officer or ſoldier who enliſteth him, that 
«© he hath been, or at preſent is, of the popiſh religion, ſhall be 
liable to and receive ſuch corporal puniſhment, not extending 
* to loſs of life, as a court-martial ſhall infli for the ſame, who 
are hereby empowered ſo to do.” | : 
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C iſlands thereto belonging, except f 


A 


By 36 G. 3. c. 24.5 5. it is enacted, © That it hillband may be 


. 


4 lawful to and for courts- martial, by their fentence or judgment, 


« to inflict corporal puniſhment, not extending to life or limb, on 
« any ſoldier for immoralities, miſbehaviour, or neglect of duty.” 

By$ 55 & 56. it is provided, . That it ſhall and may be lawful 
* to and for his Majeſty, to form, make, and eſtabliſh articles of 
* war for the better governing of his — . forces, and for 
« bringing offenders againſt the ſame to juſtice; and to erect and 


& conſtitute courts- martial, with power to try, hear, and deter- 


« mine any crimes or offences by ſuch articles of war, and inflict 
« penalties by ſentence or judgment of the ſame, as well within 
“ the kingdoms of Great Britain and Ireland,” Jerſey, Guernſey, 


46 Alderney, Sark, and Man, and the iſlands thereto belonging, as 


tc in the iſland of Minorca, his Majeſty's garriſon of Gibraltar, and 
« in any of his Majeſty's dominions beyond the ſeas.” 
But by 657. it is provided, © That no perſon or perſons ſhall 
« be adjudged'to ſuffer any puniſhment extending to life or limb 
tc by the ſaid articles of war, within the kingdoms of Great Britain 
« and Ireland, Jerſey, Guernſey, Alderney, Sark, and Man, and the 
or fach crimes as are expreſſed 
* to be ſo puniſhable by this act; ¶ nor for ſuch crimes as ate ex- 
tc preſſed to be fo puniſhable, in any manner, or under any regu- 
& 'Jations, which ſhall not accord with the proviſions of this act.“ 
By 6 58. it is enacted, „ That if any officer or ſoldier ſhall, in 
ac any of his Majeſty's dominions beyond the ſeas, or elſewhere 
© beyond the ſeas, commit any of the offences triable by courts- 
« martial, by virtue of this act, and ſhall come into this realm, 
* or Ireland, or into Jerſey, Guernſey, Alderney, Sarl, or Man, or the 
c iſlands thereto belonging, before he be tried by a court- martial fot 
cc ſuch offence, ſuch officer or ſoldier ſhall be tried for the ſame, 
tc as if the ſaid offence had been committed within this realm.” 
By 5 73. in order to prevent all doubts that may ariſe, in relation 
to puniſhing crimes and offences committed againſt former mutiny 


acts, it is enacted, „That all crimes and offences, which have 


* been committed againſt any former mutiny act, ſhall and may, 
«© during the continuation of this preſent act, be inquired of, 
« heard, tried, and determined, adjudged and puniſhed, before 
« and by the like courts, perſons, powers, authorities, ways, 
© means and methods, as the like crimes and offences committed 
« againſt this preſent act may be inquired of, heard, tried, de- 
© termined, adjudged, and puniſhed : and that the proceedings 
„of a court-martial, upon any trial, begun under the authority 
& of ſuch former act, ſhall not be diſcontinued by the expiration 
te of the ſame, but it ſhall be lawful to proceed to judgment upon 
« ſuch trial, and to carry ſuch judgment into execution, in like 
„ manner as if the proceedings had been commenced under the 
« authority of this act.“ | woes 

But by { 74. it is provided, That no perſon ſhall be Hable to 
© be tried and puniſhed for any offence againſt any of the faid 
« acts, which ſhall appear to have been committed more = 
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* 
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« three years before the iſſuing of the commiſſion or warrant for - 


« ſuch trial; (unleſs the perſon accuſed, by reaſon of his having 


« abſented himſelf, or of ſame other manifeſt impediment, ſhall 


« not have been ameſnable to juſtice within chat period; in which 


« caſe ſuch perſon ſhall be liable to be tried at any time not ex- 


« ceeding two years after the» impediment ſhall have ceaſed,” }- ) 
Only volunteers were formerly liable to be puniſhed by-martial*{ This act is 
law, but by the 30 G. 2. c. 8. f 20. it is enacted, That the com- expired. 


« miſſioners, preſent at a meeting for liſting of ſoldiers, as in this 


« act is before directed, ſhall cauſe the ſecond and ſixth ſections 
« of articles of war againſt mutiny and deſertion to be read to 


« the men impreſſed by virtue of this act; and from and aſter 


« the reading the ſaid. articles of war, every perſon ſo impreſſed 
« ſhall be deemed a liſted ſoldier to all intents and purpoſes, and 
« ſhall be ſubject to the diſcipline of war; and in caſe of de- 


« ſertion, ſhall be . proceeded againſt as a deſerter by any law 


« now in force, or by any law to be made for puniſhment of 


« deſerters,” + . 


« ſoldier, being acquitted or convicted of any offence, be liable 


« to be tried a ſecond; time by the ſame or any other court- mar- 
« tial for the ſame. offence, unleſs in the caſe of an appeal from 
« a regimental to a general court-martial, and that no ſentence 


given by any court-martial, and ſigned by the preſident thereof, 
« ſhall be liable to be reviſed. more than once.“ 

By g 59. it is provided, That no perſon or perſons, being ac- 
« quitted or convicted of any capital crimes, violences or offences 


« by the civil magiſtrate, ſhall be liable to be puniſhed by a court- 


« martial for the ſame, otherwiſe than by caſhiering,” | 


(G) Of the Civil Puniſhments to which Soldiers are 


Fl? hable. | 


BY the 36 G. 3. 62.46 $ 13+ it is provided, « That nothing in 


5 this act ſhall extend, or be conſtrued, to exempt any officer 


or ſoldier from being proceeded againſt by the ordinary courſe 


«* of -r ITT | 
And by 5 60. it is provided, „That if any officer, non- com- 
* million officer or ſoldier {hall be accuſed of any capital crime, 
* or of any violence or offence againſt the perſon, eſtate, or pro- 
perty of any of his Majeſty's: ſubjects, which is puniſhable by 
* the known laws of the land, the commanding officer or officers 
© of.every regiment, troop, company, or party, is and are hereby 


required to uſe his-utmoſt endeavours, to deliver over ſuch ac- | 
* culed perſon to the civil magiſtratez and ſhall alſo be aiding - 


and aſſiſting to the officers of juſtice in ſcizing and apprehend- 
ing ſuch offender, in order to bring him to trial; and if any 
* ſuch commanding officer ſhall wilfully neglect or refuſe, upon 


- 


application made to him for that purpoſe, to deliver over any 


* ſuch accuſed perſon to the civil magiſtrate, or to be aiding and 
Vo. VL. | AN - | &« aſhiting 
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. « affiting to the officers of juſtice in the apptehending fuch 
& offender, every fuch officer ſo offending, and being thereof con- 
„ victed, before any two or more juſtices of the peace for the 


cc county where the fact is committed, by the oath of two credible 
« witneſſes, ſhall be deemed and taken to be iþ/o facto caſhiered, 
« and ſhall be utterly diſabled to have or hold any civil or mili- 
« tary office or employment within this kingdom, or in his Ma. 
« jeſty's ſervice ; provided the ſaid conviction be atlixmed at the 
tc next quarter-ſeſhons of the peace for the faid county, and a 
ce certificate thereof be tranſmitted to the judge advocate, who is 
c hereby _ to certify the ſame to the next court-martial.” 

By the 19 G. 2. c. 21. 5. it is-enaQted, ©. That in cafe any 
cc common ſoldier, belonging to any regiment in his Majeſty's 
« ſervice, ſhall be convicted of profane curſing or ſwearing, and 
« ſhall not immediately pay down the penalty by him forfeited, 
& of give ſecurity for the ſame, and alſo the coſt of the informa- 
« tion, ſummons, and conviction, as in and by this act is direct- 
« ed, every ſuch common ſoldier, inſtead of being committed to 
<<. the houſe of correction, as by this act is directed, ſhall by the 
ce ſaid juſtice, mayor, bailiff, or other head officer, be ordered 
<« to be publickly ſet in the ſtocks: for the ſpace of one hour for 
« every ſingle offence z and for every number of offences, whereof 
c he ſhall be convicted at one and the ſame time, two hours.” 

By the 39 Llia. c. 17. F 2. after reciting, that divers lewd and 
licentious perſons, contemning both laws, magiſtrates and religion, 
have of late days wandered up and down in all parts of this realm 
under the name of ſoldiers, abuſing the title of that honourable 
proleſſion to countenance their wicked behaviours, and do con- 
tinually aſſemble themſelves in the highways and elſewhere in 
troops, to the great terror and aſtoniſhment of her Majeſty's true 
ſubjects, the impeachment of her laws, and the diſturbance of 
the peace and tranquillity of this realm; and that many heinous 
outrages, robberies, and horrible murders are daily committed by 
theſe diſſolute perſons, and unleſs ſome ſpeedy remedy be had, 
many dangers are like by theſe means to enſue and grow towards 
the commonwealth, it is enacted, „ That all idle and wandering 
& ſoldiers, or idle perſons, which now are, or hereafter ſhall be, 
«. wandering as ſoldiers, ſhall ſettle themſelves in ſome ſervice, 
te labour, or other lawful courſe: of life, without wandering, of 
cc otherwiſe repair to the places where they were born, or to their 
« dwelling places, if they have any, and there remain betaking 
<« themſelves to ſome lawful courſe of life as aforeſaid; upon pain 
©« that all perſons, offending contrary to this act, to be reputed as 
„ felons, and to ſuffer as in caſe of felony without benefit o 
„ clergy-"” . © 5 ; 

By 5 3+ it is enacted, “That every idle and wandering ſoldier, 
© which, coming from his captain from the ſeas or. beyond the 
„ ſeas, ſhall not have a teſtimonial under the hand of ſome ons 
« juſtice of the peace of or near the place where he landed, fet- 
ting down therein the place aud time when and where he land- 


. ed, 
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« ed, and the place of his dwelling or birth unto which he is to 


« paſs, and a convenient time therein limited for his paſſage, or 


« having fuck teſtimonial ſhall wilfully exceed the time therein 
« limited above fourteen days: and alfo as well every ſuch 
idle and wandering foldier, as every idle perſon wandering 
« as a ſoldier, which thall at any time hereafter forge or coun- 
« terfeit any ſuch teſtimonial, or have with him or them any ſuch 
« teſtimonial forged or counterfeited as aforeſaid, knowing the 
« fame to be counterfeited or forged ; in all thefe caſes every ſuch 
« act or acts to be felony, and the offenders to ſuffer as aforeſaid, 
« without benefit of clergy.” | 

By 5 4. it is enaCted, “That it ſhall be lawful for the juſtices 
ec of aſſize, juſtices of gaol delivery, and the juſtices of peace of 
every county, and for all juſtices of peace of towns corporate, 
« having authority to hear and determine felonies, to hear and 
« determine all ſuch offences in their general ſeſſions; and to 
« execute the offenders, which ſhall be convicted before them, as 
@ in caſes of felony is accuſtomed; except ſome honeſt perſon, 
« valued at the laſt ſubſidy next before the time ro ten pounds in 


goods, or forty ſhillings in lands, or elſe ſome honeſt frecholder 


« as by the ſaid juſtices ſhall be allowed, will be contented, before 
« ſuch juſtices as ſuch perſon ſhall be arraigned of felony, to take 
te him or them into his ſervice for one whole year then next fol- 
« lowing, and then before the ſaid juſtices will be bound by re- 
te cognizance of ten pounds, to be levied of his lands, goods, tene- 
© ments, and chattels, to the uſe of our ſovereign lady the queen, 
« if he keep not the ſaid perſon or perſons for one whole year, 
« and bring him to the next ſeſſions for the peace and gaol de- 
« livery next enſuing after the ſaid year: and if any ſuch perfor 
© retained depart within the year, without the licence of him 
© that ſo retaineth him, then he to be indicted, tried, and 
« adjudged as a felon, and not to have the benefit of his 
de clergy.” | 5 47h | 


H) Of the Liberty given to Soldiers of exerciſing 
| Trades. 


BY the 24 C. 3. , 2. c. 6.5 1. after reciting, that there are 

divers officers and ſoldiers who have ſerved his Majeſty, ſome 
df which are men that uſed trades, others that were apprentices 
to trades who had not ſerved out their times, and others who by 
their own induſtry have made themſelves apt and'fit for trades; 


many of which would willingly employ themſelves in thoſe trades = 


which they were formerly accuſtomed to, or which _ are apt 
or able to follow and make uſe of; but are or may be hindered 
from exerciſing thoſe trades in certain cities ot corporations, and 
other places within this kingdom, becauſe of certain by-laws 
and cuſtoms of thoſe places, and of the ſtatute made in 
the fiſh year of Queen Elizabeth, it is enaQted, „“ That all 

Wes Aa 2 « ſuch 
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Soldiers. 


cc ſuch officers and ſoldiers, who have been at any time employed 


« in his Majeſty's ſervice ſince the firſt day of April 1763, and 
% have not ſince deſerted the ſaid ſervice, and alſo the wives and 
<« children of ſuch officers and ſoldiers, may ſet up and exerciſe 
« ſuch trades as they are apt and able for, in any town or place 
« within the kingdoms of Great Britain and Ireland, without any 
<« let, ſuit, or moleſtation, of any perſon or perſons whatſoever, 
« for or by reaſon of the uſing ſuch trades z [nor ſhall ſuch officers 
&« or ſoldiers, or their wives or children, during the time they 
« ſhall exerciſe ſuch trades, be removable from ſuch reſpeCtive 
« place or places, to their laſt legal place of ſettlement, until 
tc ſuch perſons ſhall become actually chargeable to ſuch pariſh or 
« place 3] and if any ſuch officer or officers, ſoldier or ſoldiers 
cc ſhall be ſued, empleaded, or indicted in any court within this 
« kingdom, for uſing or exerciſing any ſuch trade as aforeſaid, 
ce then the ſaid officer or officers, ſoldier or ſoldiers, making it 
cc appear to the ſame court where they are ſo ſued, empleaded, or 
« indicted, that they have ſerved the king's Majeſty as aforeſaid, 
« [or that he, ſhe, or they, is or are the wife or wives, child or 
« children of ſuch officer or officers, ſoldier or ſoldiers, who ſhall 
« have ſo ſerved, ] thall upon the general iſſue pleaded be found 


« not. guilty in any plaint, bill, information, or indictment ex- 


« hibited againſt them; and ſuch perſon or perſons, who notwith- 
« ſtanding this act ſfiall proſecute their ſaid ſuit by bill, plaint, 
& information, or indictment, aud ſhall have a verdict paſs againſt 
« them, or become nonſuit therein, or diſcontinue the ſaid ſuit, 
« ſhall pay unto ſuch officer or officers, ſoldier or ſoldiers, ſor the 
« wite or child of ſuch officer or ſoldicr,]- double coſts of ſuit, to 
* be recovered as any other coſts at common law may be reco- 
« vered; and all judges and jurors, before whom any ſuch ſuit, 
« information, or indictment ſhall be brought, and all other per- 
« ſons whatſoever, are to take notice of this act, and ſhall con- 
« form themſclves thereunto; any ſtatute, law, ordinance, cuſtom, 
« or proviſion to the gontrary in anywiſe notwithſtanding.” 

[By 5 4+ this act is extended to all officers and ſoldiers who 
have been drawn by ballot, and kave perſonally ſerved in the mi- 
litia, or any fencible regiments, from the 1ſt day of April 1763, 

5 __ term of three years, and have been honourably dit- 
charged. ] . . „„ 

By 22 G. 2. c. 44. 5 2. it is provided, ** That this act ſhall not 
in anywiſe be prejudicial to the Univerſities of Oxford or Cam- 
« bridge, or either of them; or extend to give liberty to any per- 
« ſon to ſet up the trade of a vintner, or to ſell any wine or other 
« liquors, within the ſaid univerſities, without licence had and 
obtained from the vice-chancellours of the ſame reſpectively. 

[But this exception does not appear in the above act of 24 G. 3. 
feſſ. 2. c. 6. However, in the general militia act of 26 G. 3. c. 10). 
it is referred to in the ſection which authorizes militia men, who 
have been drawn out into actual ſervice, being married, to exerciſe 
trades, ] % 
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Soldie ts. 


In an action qui tam for exerciſing the trade of a ſadler it ap- 
peared, that the defendant, who had not ſerved an apprenticeſhip 
to that trade, had been one of the Blackwell Hall volunteers who 
aſſociated themſelves during the late rebellion ; and that, by one 
article, of their affociation, they were not to put themſelves under 
the command of any officer appointed by his Majeſty, or to be 
ſubject to military diſcipline, until the rebels came within ſixty 


357 
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miles of London. As this never did happen, and conſequently 


they were never in fact under the command of any officer ap- 
pointed by his Majeſty, or ſubject to military diſcipline, the queſ- 
tion was, Whether the defendant did thereby acquire a right un- 
der the 22 G. 2. c. 44. of exerciſing the trade of a ſadler? It was 
holden that he did not; andby Lord Mansfield, Ch. J. We ſhould 


have been glad to have found the prefent defendant within the 


meaning of the ſtatute of the twenty-ſecond of the king : but that 
ſtatute does only extend. to ſuch as have been ſoidiersz; and no 
man is to be deemed a ſoldier, unleſs he has been actually enliſt- 
ed, and had the articles of war read to him. | 


(I) Of divers Thiogs, which did not fall under any 
of the foregoing Heads. 


I theg V. & M. c. 21. and by the 9 & 10 IV. 3. c. 25. f 19. 


it is provided, 'That nothing in theſe acts contained ſha{l 
« extend to charge the probate of any will or letters of admi- 
« niſtration of any common ſoldier, who ſhall be flain or die in 
« his Majeſty's ſervice, a certificate being produced from the cap- 
e tain of the troop or company, under whom ſuch ſoldier ſerved 
« at the time of his death, and oath made of the truth thereof, 
« before the proper judge or officer by whom ſuch probate or 


« adminiſtration ought to be granted; which oath ſuch judge or 


« ofticer is hereby authorized and required to adminiſter, and for 
* which no fee or reward ſhall be taken.” 

By the 43 Eliz. c. 3. g 2. it is provided, That every pariſh ſhall 
be charged with a weekly ſum for the relief of ſick, hurt, and 
maimed ſoldiers, and there are in the ſame act directians for ap- 
plying the money raiſed for this purpoſe : but as the practice is at 
this day, to leave ſuch ſoldiers to be provided for by the reſpeCtive 
pariſhes to which they belong, it is unneceſſary to mention thoſe 
directions. 8 

By the 36 G. 3. c. 24. 533. it is enacted, „“ That it ſhall and 
may be lawful for any two juſtices of the peace for the county, 
* town, or place where any non-commiſſion officer or ſoldier ſhall 
« be quartered, in caſe ſuch non-commiſſion officer or ſoldier 
© have either wife, or child, or children, to cauſe ſuch non- com- 
* miſſion officer or ſoldier to be ſummoned before them in the 
* town or place where ſuch non- commiſſion officer or ſoldier ſhall 
+ be quartered, in order to make oath of the place of their laſt 
legal ſettlement, (which oath the ſaid juſtices are hereby em- 
powered to adminiſter ;) and ſuch non- commiſſion officers and 
N Aa 3 private 
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method of 
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riſhes, for 
the relief of 
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no diſuſed. 
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es private ſoldiers as aforeſaid are hereby directed to obey ſuch 
„ fummons, and to make oath accordingly > and ſuch juſtices are 
hereby required to give an atteſted copy of ſuch affidavit, ſo 


& made before them, to the perſon making the ſame, to be by him 
* delivered ts his commanding officer, in ordex to be produced, 
c when required; which atteſted copy ſhall be at any time ad. 
“ mitted in evidence (a) as to ſuch laſt legal ſettlement, before 
55 any of his Majeſty's juſtices of the peace, or at any general or 
e quarter ſeſſions of the peace: provided always, that in cafe any 
& non- commiſſion officer or ſoldier ſhall be again ſummoned to 
& make oath as aforeſaid, then on ſuch atteſted copy of the oath 
6 by him formerly taken being produced by him, or by any other 
« perſon on his behalf, ſuch non-commiſſion officer or ſoldier 
“ ſhall not be obliged to take any further oath, with regard to his 
5 laſt legal ſettlement, but ſhall leave a copy of ſuch atteſted copy 
« of examination, if required.” | | 
By 5 5 3. it is enacted, That if any perſon ſhall knowingly de- 
cc tain, buy, or exchange, or otherwiſe receive _- arms, clothes, 
ec caps, or other furniture, belonging to the king, from any ſoldier 
* or deſerter, or any other perſon, upon any account or pre- 
te tence whatſoever, or cauſe the colour of ſuch clothes to be 
« changed, the perfon ſo offending fhall, for every ſuch offence, 
« forfeit the ſum of five pounds; and upon conviction, by the 
* oath of one or more credible witneſs or witneſſes, before any of 
« his Majeſty's juſtices of the peace, the ſaid penalty of. five 
pounds ſhall be levied by warrant, under the hands of the ſaid 
« juſtice or juſtices of the peace, by diſtreſs and ſale of the goods 


be and chattels of the offender; and in caſe any fuch offender, 
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& who ſhall be conyiced' as aforeſaid, ſhall nat have ors and 
« chattels whereon diſtreſs may be made to the value of the 


penalty recovered againit him for ſuch offence, or ſhall not pay 


« ſuch penalty within four days after ſuch conviction, then, and 


« in ſuch cafe, ſuch juſtice of the peace ſhall and may, by warrant 


under his hand and ſeal, either commit the offender to the 


« common gaol, there to remain without bail or mainprize for 
e the ſpace of three months, or cauſe ſuch offender to be pub- 
“ lickly whipped, at the diſcretion of ſuch juſtice.” 

It is ſaid, that, as an ageut of a regiment is but a ſervant to the 
colonel, his receipt can only charge the colonel; there being no 
privity between the king and him. 


In an action of g the plaintiff declared, that he was and 
yet is captain of a company of ſoldiers, and that the defendant, in 
conſideration that the plaintiff would permit A. B. a ſoldier in his 
company to be abſent ten days, promiſed the - plaintiff to bring 
back the ſaĩd A. B. at the end of ten days, or to pay him twenty 

unds : it was objected, that there is not in this caſe any con- 

deration to ſupport the action; for that the captain of a company 


has not ſuch property in a ſoldier thereunto belonging, as to give 


him leave to abſent himſelf from the king's ſervice : but by the 
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court — When a captain has no occaſion to employ a ſoldier in the 


king's 


as Doc aaa has AW th. ® 
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king's ſervice, he may give him leave to be abſent for a reaſonable 
time, ſuch leave being a benefit to the ſoldier. 


A leaſe being forfeited for the e e of rent, the leſſor 


brought an ejed ment. Hereupon a rule was made, that, upon 
the defendant's bringing into court what was due for rent, with 
coſts, the proceedings in ejectment ſhould be ſtaid: but the 
leſſor afterwards obtained another rule for diſcharging this, unleſs 
the defendant, who was a ſoldier, and therefore entitled to privig 
lege, would give ſecurity for the payment of the rent, 
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Stamps. 


Stamp is a mark aſhxed to certain inſtruments, writings, and 
things. ; 

The uſe of this mark is to denote; that the duty impoſed upon 
the inſtrument, writing, or thing 
has been given for the payment thereof. ERS 

[The ſtamps depend upon a great variety of acts of parliament, 
the introduction of which into a work of this kind, the editor 
conceives, would only increaſe its bulk and its price, without add- 
ing to its intrinſick value. Some of thoſe acts were inſerted very 


has been paid, or that ſecurity 


39 


8 Mod. ; 
Juen v. 
Parke 


much at length under this diviſion in the former editions of this 


work; but they are now withdrawn, and the editor has merely 
vom the few adjudications he has been able to collect upon the 
ubject.] | | 

U a trial at bar of an information in the nature of a guo 
warrants, an inſtrument ſtamped with one ſtamp was offered in 
evidence, purporting to be the admiſſion of five perſons upon the 
nineteenth of December one thouſand ſeven hundred and twenty- 
one, amongſt whom the defendant was the third perſon named. 
Raymond, Ch. J. and Forteſcue and Reynolde, J. were of opinion, 
that the inſtrument ought not to be read; for that if not quite 
void for uncertainty, it could be only good for the admiſſion of the 
perſon firſt named (a). Then four pieces of parchment, all duly 
ſtamped, which purported to be the ſeveral admiſſions of the four 
perſons laſt named on the ſaid nineteenth day of December, wete 
offered in evidence: but it being proved by the witneſs producin 
them, that they were not ſtamped till two months after the ſaid 
day, the ſame three judges were of opinion, that as theſe parch- 
ments were not ſtamped at the time of the admiſſion, they could 
not be given in evidence, becauſe no certificate of the payment of 
the penalties was produced. 


Upon a writ of error it appeared from a bill of exceptions, that 
2 patent, which had been 1 in evidence, was not ſtamped 2 
a 4 c 


Ld. Raym. 
1445. 


(a) See acc. 
gl. 217. 

And in the 
caſe of Gilby 
ve Lockyer 
there re- 
ported, it 
was adjudg - 
ed, that two 
or more de- 
fendants _ 
cannot be 
holden to 
bail upon 
ane affidavit, 
as being a 
fraud upon 
the ſtamp 
duties. ] 


Str. 624, 
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Cheſter. . the time it was ſealed : and the queſtion was, Whether the patent 
(9)5&5 ought to have been admitted as evidence? The whole court were 
of opinion, that being ſtamped at the time of the trial, it was ad- 
miſſible evidence; for that the intention of the ſtamp act (a) is 
not to make unſtamped deeds abſolutely void, but to add a pe. 
nalty, which has in the preſent caſe been paid, for enforcing the 
payment of the ſtamp duty. rw 
8 Mod. A motion was made to ſet aſide a verdict becauſe a diſtringat 
_ was not ſtamped at the time of the trial; but the ſolicitor having 
Zur. 575 taken care to get it ſtamped before the paſſea was brought in, no 
| rule was made; and by the court—As the -diftringas is now 
ſtamped, we cannot take notice whether it were fo or not at the 
aſſize; and if it were not, advantage ſhould have been then taken 
of the defect. . 
Str. 903. An apprentice had ſerved three years: but the maſter had never 
Tbe Inha- paid the _ of ſix- pence in the pound for the money received 
1 with him. This caſe being referred to Forteſcue, J. who went the 
the Inhabit- circuit, he was of opinion, that as fix months' time was given for 
ants of Le- the maſter to pay the duty in, a ſettlement was during that time 
_ gained which could not afterwards be defeated; and the ſeſſions 
beck, Burr, held it to be a ſettlement. Upon removing the order of ſeſſions, 
S. C. 198. it was quaſhed; and by the court—This would be making the 
— — — indenture good to one purpoſe, when by the 8 of Ann. c. . it is 
Cd. Id. declared, that ſuch indenture ſhall not be gvod to any purpoſe 
_ * P. - whatſoever ; and the poſitive words of an act of parliament, 
the confder. however hard the caſe is, are not to be broke through. 


ation-money is under 20 s. Baxter v. Faulam, 1 Wilf, 129. Rex v. Varmouth, Burr. S C. 379. where, 
in the caſe of a voluntary binding, it is paid by the pariſh officers, (for in that caſe it comes within the 
exception in the fortieth ſection of the act, as being at the publick charge of the pariſh) ; where it is given 
to any one elſe than to the maſier or miſtreſs: Rex v. St. Petrox in Dartmouth, 4 Term Rep. 146. 
or where the thing contracted for is not in truth in lieu of money or premium to the maſter or miſtrels, 
Rex v. Leighton, 4 Term Rep. 732. the ſtamp under this act is not neceſſary. ] 


Rer v. st. [By the act of 23 G. 3. c. 58. which impoſes a 6s. ſtamp 
— — upon agreements, it is provided, that it ſhall not extend to © any 
Rep. 452. memorandum or agreement for the hire of any labourer, arti- 
| « ficer, manufacturer, or menial ſervant, or to any memorandum 

« or agreement, where the matter of the memorandum or agree- 

« ment does not exceed the ſum of 201.“ It was holden, that an 
agreement for the aſſignment of an apprentice, from one maſter 

to another, was not within this proviſo, but that it muſt be ſtamped 


as required by the act.] f 
Suk. 612. A warrant of attorney for entering up judgment was written 
* upon a ſheet of paper, which likewiſe contained a bond, and had only 


4Am. one ſtamp; whereas by the ſtatutes impoſing ſtamp duties it ought 
to have had two. Judgment having been entered up by virtue of 
this warrant, the court was moved that the judgment and execu- 
tion thereupon might be ſet aſide : but by the court There may 
be reaſon to refuſe ſuch warrant of attorney in evidence, but 
there is none to hold it void; for there is nothing in either of the 
ſtamp acts which makes it ſo. 
This, which is an anonymous caſe, is very ſhortly reported; 
and there was probably ſome other reaſon for the judgment = 


| Stamps, 
that mentioned by the reporter is ſo inconcluſive, that the judg- 
ment of the court cannot be preſumed to have been thereupon 


| founded. It is not eaſy to conceive a caſe, wherein ſuch warrant 


of attorney could have been offered in evidence ; but to allow the 
poſſibility of ſuch a caſe, if the court would have been of opi-- 
nion, that it would not haye been admiſſible evidence, the judg- 
ment entered up upon it ſeems to be bad : for in the clauſe of the 
5& 6of V. & M. c. 21. and of the 9 @ 10 W. 3. c. 25. in 
which it is enacted, That no deed, inſtrument, or writing ſhall be 
pleaded or given in evidence in any court, until the vellum, parchment, 


or paper on which ſuch deed, inſtrument, or writing ſhall be written or 


made, ſhall be marked or flamped with a lawful mark or flamp, it 1s 
added, or be admitted in any court to be good, uſeful, or available in law 
or equity. 

Dos debate it was holden, that an abſolute rule ſhould be made 
in the firſt inſtance for judgment for five pounds, for not 
having filed common bail according to the 9g & 10 . 3. c. 25. 
the words of the ſtatute being, that the court ſhall immediately 
award judgment, whereupon the plaintiff may take out execu- 
tion, | 

In ejectment, the plaintiff offered to give in evidence an exa- 
mined copy of a bill in Chancery, contained in two cloſe ſheets of 
paper, each ſtamped with treble ſix-· penny ſtamps ; but the matter 
was equal in quantity to forty office-copy ſheets: and alſo an 
examined copy of an amended bill, in three cloſe ſheets, each 
ſtamped with a treble ſix- penny ſtamp, the matter whereof would 
have extended to fixty office-copy ſheets. By the ſtamp aQ, 
9 & 10 V. 3. c. 25. f 64. every copy of proceedings in Chan- 
cery is charged with a duty of three-penny ſtamps on each ſheet; 
otherwiſe, it cannot be given in evidence. And it is alſo pro- 
vided, that all proceedings in any court ſhall be written in the 
uſual manner. A verdict being obtained for the plaintiff, ſubject 
to the opinion of the court, whether this evidence ought to have 
been admitted, it was inſiſted for the defendant, that the copy 
meant by the ſtatute was an office-copy. But by Lord Mansfield 
When ſtamps were originally impoſed, there were two kinds of 
copies in common uſe: one an office- copy, to be made uſe of in 
the court to which the cauſe belonged. This contained only a 
ſtated number of words, by immemorial cuſtom, probably intro- 
duced to enlarge the fees of the officers. The other, a common 
cloſe copy to be uſed, when proved in any other court or place. 
Then comes the act, and lays (in one clauſe) a duty upon every 
ſheet of copy; and the next clauſe direQs all proceedings in any 
court to be written in the ſame manner as before. Is this latter 
clauſe a legiſlative proviſion that the office-copies only ſhall be 
uled in evidence, where they were not uſed before? It is not to 
be conceived, that in order to raiſe ſo ſmall a duty, (for originally 
it was only 1d. a ſheet,) the legiſlature intended to put the parties 
to the expence of 60 J. to take office-copies, merely to give in 
evidence, The ſtamp acts have not always been conſtrued 
iritly.. It has been determined that the ſtamp duties do — 

exten 


Str. 737. 
White v. 


Holland. 


7 Bl. Rep. 
288. 
2 Burr. 


1177. 


362 Stamps. 
extend to proceedings before either houſe of parliament.— Tle 
5 poſtea was delivered to the plaintiff. 24 210 
Stonelake v. By 1 Ann. fl. 2. c. 22. f 2. it is enacted, ©« That if any per. 
2 4 ſon ſhall write, or cauſe to be written, part of any writ, mandate, 
- og E bond, affidavit, or other writing, in reſpect whereof any duty is 
| &© payable, on any piece of vellum, &c. whereon there ſhall have 
| been before written any other writ, &c. in reſpect whereof any 
L „ duty is payable, before ſuch vellum, Oc. ſhall be again ſtamped; 
| 4 or ſhall fraudulently eraſe the name of any perſon, or any ſun, 
\ « date, or other thing, or cut off any ſtamp from any piece of 
| « yellum, &c. with intent to uſe ſuch ſtamp for any other writ- 
« ing, in reſpect whereof any duty ſhall be payable; every per- 
« {on ſo offending ſhall forfeit 20/. with coſts.” In an action 
for the penalty under this act, it was adjudged, that it was incurred 
by the eraſure of names and dates out of a letter of attorney that 
had been granted by the defendant to collect debts in Newfound- 
land, and the inſertion of others, without getting the inſtrument 
reſtamped. '| | 
Bowman v. A bill of exchange was drawn on a proper ſtamp, dated 2d 
3 September, payable 21 days after date. It was afterwards altered, 
| * and made payable 51 days after date; and on 3eth of September, 
it was again altered to 21 days after date, and the date was 
brought forward to the 14th of September. It was determined, 
that at the time when the laſt alteration was made, there ought to 
have been a new ſtamp, the operation of the bill, as it originally 
ſtood, being then quite ſpent ; and this being quite a new and dif- 
tinct granſaction between the parties. | 
Curry v. The plaintiff, through the medium of the defendant, his broker, 
. had made two purchaſes of cotton; and the defendant engaged to 
ng ” indemnify the plaintiff from any loſs on the reſale of them. At 
the trial, the plaintiff gave parol evidence of this contract of in- 
demnity; and for further proof, called upon the defendant to 
produce his book, wherein he had entered a minute of the con- 
tract for the purchaſe of the cotton, with the letter G. at the 
bottom, which was explained to fignify guarantee, It was ob. 
jected, that this entry ought to have been ſtamped by virtue of 
the 23 G. 3. c. 58. which requires a ſtamp on every piece of 
paper whereon any agreement ſhall be written, whether the ſame 
be only evidence of the contract, or obligatory upon the parties 
from its being a written inſtrument. - But the court held, that the 
entry required no ſtamp; for that it came within the exception in 
the fourth ſection of that act, whereby it is provided, that it ſhall 
not extend to any memorandum, letter, or agreement, made for 
relating to the ſale of any goods ; under which latter deſcription this 
contract fell, | 
| Mackenale In an action on the defendant's undertaking to pay the debt of 
Tier Res bis mother who was in trade, it appeared, that the debt aroſe in 
5. the courſe of her buſineſs, which the defendant aſſiſted her in 
carrying on, though without any ſhare in it. The evidence of 
the undertaking was a letter written by the defendant to the plain- 
tiff. The queſtion was, Whether the letter ought to * 5 
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Amped, as all agreements in writing are required to be by the 
above act of 23 G. 3. c. 58, or, whether the letter came within 
the exception of 32 G. 3 c. 51. § 1. whereby it is provided, 
% That the ſaid act ſhall not extend to make liable to the ſtamp 
« duty any letter paſſing by the poſt between merchants or other 
« perſons carrying on trade or commerce in this kingdom, reſiding 
« at go miles diſtance from each other.” The court held, that as 
it appeared that the defendant did carry on the buſineſs for his 
mother, and this debt aroſe in the regular courſe of trade, any let 
ter written by him on account of that very trade, whereby he 
bound himſelf to another tradeſman, might fairly be conſtrued to 
fall within the letter and ſpirit of the laſt act, which meant that 
the correſpondence of merchants and tradeſmen at a diſtance 
from one another, on the faith of which they had conſiderable 
dealings, ſhould not be ſettered with ſtamps. s 
A written agreement in theſe words, “ A. doth let and ſell to Pre v. 


nt B. for the term of three years,” Oc. was offered in evidence Pills, 
in an action of aſſumgſit on a ſpecial agreement. The defendant — * 
2d objected to its being read, becauſe it was a leaſe, and was not fiſes 1765, 
d, ſtamped, For the plaintiff it was ſaid, this was only a memoran- Fer- 
er, dum of a parol leaſe, which, being for three years only, is good as n 
is ſuch, and that the ſtatute in uſing the words „ indenture, leaſe, Pri, 269. 
ed, « or deed-poll,” meant only deeds, But it was holden, that Hearne v. 
to though a parol leaſe for three years is good, yet, if a man, through "be. Ch. 
ly caution, will reduce it into writing, he mult pay for the ſtamp; Rep. 30g. 
lit otherwiſe the court are inhibited from receiving it in evidence. n 
By an act which has juſt paſſed for more effectually ſecuring. 82 , 
er, the ſtamp duties on indentures, leaſes, bonds, and other deeds, a 3 
to penalty of twenty pounds is impoſed upon any attorney, ſolicitor, 
At clerk, officer, or other perſon, who ſhall engroſs, print, or write 
u any indenture, leaſe, bond, or other deed, on vellum, parchment, 
to or paper, not duly ſtamped according to the directions of that act, 
FRY and wha ſhall neglect to bring the ſame to be duly ſtamped within 
the the time thereby directed and allowed; and no ſuch indenture, 
ob. leaſe, bond, or other deed, ſhall be pleaded or given in evidence, 
» of or be good, uſeful, or available in any manner whatever, unleſs 
, of the ſame ſhall be ſtamped as required by that act. 
ame It was holden by all the judges of England, that in an indict- Rex v. 
ties ment for forging a bill of exchange, the inſtrument need not be eee 
the ſtamped in order that it may be received in evidence, though the yy pier, 1, 
on ſtatute of 23 G. 3. c. 29. which impoſes the duty, expreſsly ſays, in 2 Tem 
hall that no bill of exchange ſhall be received in evidence, unleſs it Rep. 606. 
Wa be firſt duly ſtamped, 
this Where the legiſlature have appropriated a ſtamp to any parti- Robinſon v. 
ticular form of inſtrument, a ſubſtitution of another ſtamp, P7YÞ"2%8", 
t of though of equal value, will not give validity to ſuch inſtrument ; png Rep. 
e in for as long as a diſtinction of the ſeveral ſtamps is preſerved by 
- in the legiſlature, it muſt be adhered» to by the courts of juſtice, 
ia Hence articles of agreement, under ſeal, ſtamped with an agree- 
lain - ment ſtamp, were bolden to be inadmiſſible in evidence, _ 
ho , 


the agreement ſtamp which they bore was of the ſame value with 


the ſtamp which they required, viz. a deed ſtamp. 
1 See further tit. Agreement, Vol. 1. 124-5. 


— 
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Statute. 
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Per Wilmot, * ſtatute law is the will of the legiſlature in writing; the 
C. J. z Will. common law is nothing elſe but ſtatutes worn out by time. 
(4) Hate's All our law began by conſent of the legiſlature, and whether it is 
Hiſt. of the now law by uſage or writing is the ſame thing. For many (a) of 
Com: Law, thoſe things that we now take for common law, were undoubtedly 

acts of parliament, though not now to be found of record. 
Reeves: Indeed our lawyers have made a diſtinction between ſtatutes 
Lan 18. themſelves; they have diſtinguiſhed between Ratutes made before 
+*'3* the time of legal memory, viz, 1 R. 1. and thoſe made ſince. 
The former are conſidered as part of the common law, the lege: 
non ſcripte ; for notwithſtanding copies of them may be found, their 
- proviſions obtain at this day, not as acts of parliament, but by im- 
memorial uſage and cuſtom. The latter, or thoſe ſince time of 
memory, are again diſtinguiſhed ; thoſe from 1 R. 1. to E. 3. are 
called antigua ftatuta : and all ſubſequent ſtatutes are called ny 

"— ſtatuta.) F 
tn , A ſtatute is a written law, made by the king and two houſes 


de more cor- of parliament (6). | 
rect to ſay, * — ( ) 
By the king, with the advice and conſent of the two houſes of parliament.” 


Hatton on [An act of parliament is a law agreed upon by the king or 

ene Statutes, queen of England, having regal authority, the lords ſpiritual and 

* temporal, and the commons, lawfully aſſembled; which taketh 
ſtrength and life by the aſſent royal; ſo that the reſt of the con- 
ſents may be accounted to be parcel of the ſubſtance, and the royal 
aſſent to be forma interna et informans, que dat rei efſe. 

2 Ack. 6534 No new laws can be made to bind the people of this land, but 

1 by the king, with the advice and conſent of both houſes of parlia- 
ment, and by their united authority; neither the king alone, nor 
the king, with the concurrence of any particular number or order 
of men, have this high power. | 

75. The binding force of theſe acts of parliament ariſeth from that 
prerogative which is in the king, as pur ſovereign liege lord; 
from that perſonal right which is inherent in the peers and Jords 
of parliament, to bind themſelves, and their heirs and ſucceſſors, 


in their honours and dignities; and from the delegated * 
5 veſte 


: 
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veſted in the commons as the repreſentatives of the people. And 
therefore Lord Coke ſaith, 4 Inf. 1. theſe repreſent the whole 
commons of the realm, and are truſted for them. By reaſon of 
this repreſentation, every man is ſaid to be party to, and the con- 
ſent of every ſubject is included in an act of parliament :—And * 
though it be undoubtedly true, that many amongſt the commons 
have no votes, as perſons having no freehold, freeholders in the 
ancient demeſne, women, W'c., yet that does not make it ceaſe to 
be an actual repreſentation of the people. Nobody ever imagined, 
that, in exerciſing a right of this kind, every perſon could poſſibly 
join, but ſome rule of qualification muſt be laid down, and that 
hath been taken from the moſt worthy, and ſuch as have the moſt 
valuable and fixed ſort of property; which alſo, to avoid confuſion, 
hath been reſtrained by later acts of parliament. ] 

The manner of paſling bills in parliament has been ſhewn un- 
der the title Court of Parliament. 


The remainder of what falls under this title ſhall be conſidered in 
the following order : 


(A) Of ſome Things neceſlary to the Validity of a 

Statute. // 346. | 
(B) Of ſome Things incidental to a Statute. 2 369- | 
(C) From what Time a Statute begins to have FEA. 44370 - 


(D) How long a Statute continues in Force. 
(E) Of the vaſt Power of a Statute. 

(F) Of a publick or private Statute. 

(G) Of an affirmative or negative Statute. 

(H) Whoſe Province it is to conſtrue a Statute. 


(J Rules to be obſerved in the Conſtruction of a 
Statute. 


1. Words and Phraſes, the Meaning of which in a Statute 
has been aſcertained, are when uſed in a ſubſequent Statute 
to be underſtood in the ſame Senſe. 
2. In the Conſtruction of one Part of a Statute every other 
Part ought to be taken into Conſideration. | 
3. If divers Statutes relate to the ſame Thing, they ought to 
bs all taken into Conſideration in conſtruing any one f 
them. | 
4. The common Law ought to be regarded in the Conſtruc- 
tion of a Statute, Baa 
5. The Intention of the Makers of a Statute ought to be 
regarded in the Conſtruction of the Statute, | 
6. In what Caſes a Statute ought to have an equitable Con- 
liruQion, 


* 
75 
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7. AStatute which concerns the publick Good ought to be 
conſtraed liberally, * 
g. A remedial Statute ought to be conſtrued liberally. 
9g. A penal Statute ought to be conſtrued ſtrictly. 
10. Some other Rules, which ought to be obſerved in the 
Conſtruction of a Statute. 


(K) How a Perſon guilty of Diſobedience to 1 
Statute may be puniſhed. 


{L) Of pleading a Statute. 


1. A publick Statute. 
2. A private Statute. | | 
J. Some general Rules for pleading a Statute. 
4. Some Rules for pleading a Statute, which relate to parti« 
cular Parts of the Pleadings. 
5. Of Mifrecital in pleading a Statute, 
6. Of Surpluſage in pleading a Statute. 


(A) Of ſome Things neceſſary to the Validity of 2 
4 Statute. | 


» Inſt. 535; ]* has been ſaid, that a parliament may be holden without ſums 
moning the lords ſpiritual thereto: but the better opinion is, 
that they ought to be ſummoned; becauſe they have by the law 
and cuſtom of parliament as good a right to fit in the Houſe of 
| Lords as the lords temporal. 
Bid, Tf the ſpiritual lords, after having been ſummoned, voluntarily 
abſent themſelves, the king, lords temporal, and commons may 
make a ſtatute without them. 


® Ind. 533, 'This is conſtantly the caſe, where a bill is brought into parlia 
55 nn ment for attainting a perſon, The lords ſpiritual are forbidden 
Ls). le the canon law to be preſent at the paſſing of ſuch bill; yet, if 
— — bill do paſs, it is a valid ſtatute (a). 

iſhops 


always decline to vote on acts of attainder, yet moſt of thoſe acts make expteſs mention of the lords 

ſpiritual. Vide fl. 16 Car, 1. c. 1. in Ruſhw, tr. Strafford, 756-7. and the act for attainting Sir John 

Fenwick, 8 W. 3. c. 4+ in 5 St. Tr. 44- 4th edit. } | 

Bid. If the ſpiritual lords, being preſent; refuſe to give their afſent to 
or proteſt-againſt-the paſſing of a bill, yet, if tbe bill do paſs, it is 
a valid ſtatute. 


4Inft. 316. Two bills being read in parliament, one intituled (5), A corfirms* 
6) 11 R. a. ien of the Patute of proviſors, and the forfriture of him that accepteth a 


2. C. 2. 


9 11R.2, Genefice again} that ſlatute, the other intituled (c), The penalty of him 
2.2 that bringeth a ſuminons or ſentence of excommunication againft any perſen 
upon the flatute of proviſort, and of a prelate executing it ; both which 

| tended to reſtrain the authority claimed by the pope of diſpoſing of 
eccleſiaſtical benefices within this realm, the Archbiſhops of Can 

terbury and York, in the name of the whole clergy of their pro- 

vinces, made a ſolemn proteſtation in open parliament, that the 

v 


would 
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would in nowiſe aſſent to any law in reſtraint of the pope's au- 
thority. This proteſtation was, at their requeſt, enrolled z yet both 
bills were paſſed by the king, lords temporal, and commons, and 


367 


are among the printed ſtatutes, 


As all votes in parliament, whether in the affirmative or in the » tat. 5385. 
negative, ought to be abſolute, if the biſhops annex any condition | 
to their votes, their votes are void, and the ſtatute is good with- 

out their concurrence, | | 

A bill was brought into parliament in the time of Henry the Rot. Part, 
Sixth, That no- man ſhould contract or marry WEAR to any queen of hs 6. 
England evithout the ſpecial licence and aſſent of the king, on pain of a 387. 
ſing all his goods and lands. The biſhops and clergy aſſented 2 
thereto, as far forth as the ſame ſawerveth not from the law of God 
and the church; and fo as the ſame importeth no deadly fin. This was 
holden to be no aſſent, and it was ſpecially entered, that the ſtatute 
was enacted by the king, lords temporal, and commons, 

Notwithſtanding it be ſpecially entered in the parliament roll, 2 Iatt. 58 f. 
that a ſtatute was enacted by the king, lords temporal, and com- 537- 
mons, it is not to be inferred that- the prelates were not ſum- 
moned to parliament : but it muſt be intended that they volunta- 
rily abſented themſelves z or refuſed to give their aſſent to, or pro- 
teſted againſt, the paſling of a bill; or gave ſuch votes as were — 
intra legem et conſuetudinem parliamenti. 

Some ancient ſtatutes are penned in the form of charters, ordi- Hawk. Pref. 
nances, commands, or prohibitions from the king, without men- _ "_ 
tioning either lords or commons, and ſome others have only the (Vide * ; 
general words, It is provided, or It is ordained, without ſaying by Reeves's. 
whom : but as theſe have conſtantly been received as ſtatutes, the e 3 | 
preſumption is, that they were made by lawful authority. — 5 
374. vol. 3. 143. 252+ 379. The mode of ſtating the enaQting authority hath varied exceedingly af . 
cifferent periods; but the preſent correct Ryle hath uniformly obtained from the 13 Car. 2. In the fa- 
mous act of Tonnage and Poundage, 12 Car. 2. c 4+ it is remarkable that the enactment is not ſtated 
to be by the royal authority. The language of the act is, by the commons, by and with the advice and 


arent of the lords in this pr ſent parliament aſſemb cd. Perhaps, as the ſtatute was to convey an-intereſh 
to the crown, the framers'of it might think the royal aſſent was ſufflciently implied, ] | 


The difference, according to Lord Cole, between a ſtatute and 4 Int. 25. 
an ordinance is, that the latter has not had the aſſent of the king, 
lords, and commons, but is made by only one or two of thoſe 
powers. ; 

Mr. Pryune, in his remarks upon this paſſage, ſays, there is no Prynne's 
ſuch difference, nor any difference — and an ordi- 2 
nance. To prove this, he produces more than a hundred printed prynne's 2 
ſtatutes, in which the words af and ordinance are uſed indif- Irenarch, 
ferently or coupled together as ſynonymous terms. He likewiſe —ͤ— - 
cites a clauſe, contained in all writs for electing knights, citizens, ¶ See farther 
and burgeſles to parliament, which runs thus, ad faciendum et con- 9 this fub- 


ſntiendum hijs gue de communi concilio regni noftri contingerint ordi- © 2 


| 2 | ; and Butl. 
art; and infers, that ſome acts of parliament have been called Co. Lit. 
ordinances from the word ordinari in this clauſe. 159˙ 6 


Whitlocks 
ea the Writ of Parliament, vol. 2. 294 3 Biſynge on-Paciiaments 23. and Barrington's-Obſervations' 
Y tie moe Ancie 


nt Statutes, p. 46.— With regard to the PAN LIANMEXTAAT Forms of enacting laws, 
4 Much ſrems to be agreed 3 tat where the proceeding conſiſted only of a petitioa from parliament, 
and 


— 
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and an anſwer from the king, theſe were entered on the PA LIAN Rot f; and if the matter wh; 


of a publick nature the whole was then uſually ſtyled an Ox D1NANCE : if, however, the petition and 


anſwer were not only of a publick, but a novel nature, they were then formed into an Ac by the king 
with the aid of his council and judges, and entered on the STATuTz Roti. Many inſtances of theſs 
diftiaRtions are to be found upon the rolls of parliament. See 22 E. 3. n. 20. 30. vol. 2. p. 203. Rot. 
Parlk—28 E. 3. n. 16. vol, 2. p. 257.37 E. 3+ n. 39. vol. 2. p. 280. — and 1 R. 2. n. 56. vol, 3. 


p. 17. Hargr. and Butl. Co. Litt. ubi ſupr. and 3 Reeves's Hiſt. Engl. Law, 146 An ordinance on the 


parliament roll, v ith the king's aſſent upon it, has nevertheleſs equal force with a ſtatute : and a r 


arur entered upon the roll in no degree ſeſſens its authority. See ſt. 11 H. 4. n. 28, cited and admitted 


In evidence on Lord Macclesfie1d's trial, St. Tr. vol. 6.-See The Report from the committee upon tem- 
porary laws, expired or expiring. ] - 5 


SRep. 118. If a ſtatute be againſt common right or reaſon, or repugnant, or 
Bonham's impoſſible to be performed, the common law ſhall controul it, and 
$ had way. adjudge it to be void. 

Finch, 74- L“ ARts of parliament that are impoſſible to be performed, are of no validity: and if 
« there ariſe out of them, collaterally, any abſurd conſequences, manifeſtly contradictory to common rea. 
« ſon, they are, with regard to thoſe collateral conſequences, void. I lay down the rule with theſe te. 
« ſtrictions; though I know it is generally laid down more largely, that acts of parliament, contrary to 
« reaſon, are void. But, if the parliament will poſitively enact a thing to be done which is unreaſonable, 
« I know of no power in the ordinary forms of the conftitution that is veſted with authority to controul 
*« jt; and the examples uſually alleged in ſupport of this ſenſe of the rule do none of them prove, that 
«© where the main object of a ſtatute is unreaſonable, the judges are at liberty to teject it; for that were 
46 to ſet the judicial power above that of the legiſlature, «which would be ſubverſive of all government. 
4c But, where ſome collateral matter ariſes out of the general words, and happens to be unreaſonable; 
« there, the judges are in decency to conclude, that this conſequence was not foeſeen by the parliament, 
« and therefore they are at liberty to expound the. ſtature by equity, and only guoad hoc diſregard it. 
«© Thus, if an act of parliament gives a man power to try all cauſes that ariſe within his manor of Dali; 


* 
1 


« yet, if a cauſe ſhould ariſe in which he himſelf is party, the act is conſtrued not to extend to that, be | 


« cauſe it is unreaſonable that any man ſhould determine his own quarrel. But, if we could conceive 
« jt poſſible for the parliament to enact, that he ſhould try, as well his own cauſes as thoſe of other per- 
c ſons, there is no court that has power to defeat the intent of the legiſlature, when conched in ſuch 
«« evident and expreſs words, as leave no doubt whether it was the intent of the legiſlature or no.” 
1 Bl. Comm. g1.] | 1 


* 


Hob. 87. Tt has been holden, that a ſtatute contrary to natural equity, as ts 
$ Rep. 118. nale a man judge in his own cauſe is void; for that jura nature 
unt immutabilia. 
10 Mod. But it is ſaid in another caſe wherein this caſe is cited, that the 
375-5. 62, Judges will not hold a ſtatute to be void, unleſs it be clearly con- 
3* trary to natural equity; for that they will ſtrain hard rather than 
hold a ſtatute to be void. pee 
2 Iaſt. 526. Before the art of printing was introduced into England all ſtatutes 
_ g. Were at the end of every ſeſſion of parliament tranſcribed on parch- 
{(a) en ment, and ſent to the ſheriff of every county, and with them a 
mode of pro- writ from the king, commanding him to proclaim them through- 


4 out his bailiwick (a). Aſter he had proclaimed them, which was 


| ſeemsto Uſually done in the county court, the tranſcripts were there depo- 


hare Tales ſited, that any perſon might read or take copies of them. 
to aitule 
very ſoon after the introduction of the art of printing. The laſt proclamation writ to be found upon the 


ſtatute rolls in the Tower, bears date 8 Rich. 2. viz. in the year 138 5.—See Report from the commitiet 


for promulgation of the ſtatutes, p. 5, 6. ] 


41nR. 26. But a ſtatute was even at the time when this laudable prac- 


Fc Oh tice prevailed equally binding, altough it had not been fo pro- 
Bandes were Claimed (6). 8 
never promulgated in this manner; but it was ſometimes recommended by the king to the Common! 
— by a charter ot patent) to pubkih chem in their counties. 3 Reeves 3 Hiſt, Eng. Lav, 
P. 147» ; . t 
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u bas been holden, that che title of a ſtatute is no part of the 5 Rep. 33 
ſtatute; becauſe this is uſually framed by the clerk of that houſe overs 


in which the bill firſt paſſes; and is ſeldom read more than _ * 
once (a). 5 * 5 ih 
(a) Hows. 


of the ſtatute of Diffributians, in a law, the title of which is, An act for the renewal and continuance f 
ral act of parliament ? 1 Ja. 2. c. 17. $$. or in an ad, the title of which is, An act ta enforce : 


s 
— ſhall alſo extend to Wales and Berwick- upon-Tweed, though not particularly named ? 
20G. 2. c. 42. F. It becomes indeed impoſſible, when ſtatutes relate to matters of a vey miſceilane= 
ous nature, that the title can be co-extenfive with the views of the legiſlature ; it is, therefore, to be 
wiſhed, that ſuch acts of parliament were diſtinct laws, and not thrown together in that very ſtrange 
confuſion, which hath now obtained the name of a bodge-podge act. Barrington's Obſervations on the 
more Ancient Statutes, p. 449 · See an inſtance of one ot theſe acts in 17 G. 2. c. 40.] 


The cuſtom of prefixing titles to ſtatutes did not begin till about LA. Raym. 
the eleventh year of the reign of Henry the Seventh (5). 77. Chance 


v. Adams. 
Hard. 324. [ () Inſtances have, however, occurred before this time. Barrington's 8 
the more Ancient Statutes, p. 449. notis. ] 


The preamble of a ſtatute uſually contains the motives and in- 6 Mod, 62, 
ducements to the making of it : but it has been holden, that it ig Mills v. 


Wilkins. 
no part of the ſtatute. | $ Med 1 


(B) Of ſome Things incidental to a Statute. 


WI EREVER the proviſion. of a ſtatute is general, every 1 In. 235. 
thing which is neceſſary to make ſuch proviſion effectual is 2 1k 2:2, 
ſupplied by the common law. | At 

If an offence be made felony by a ſtatute, ſuch ſtatute does by r Hawk. 
neceſſary conſequence ſubject the offender to the like attainder and IS 94. 
forfeiture, and does require the like conſtruction, as to thoſe who — ha 
ſhall be accounted acceſſaries before or after tlie fact, and to all 
othes intents and purpoſes, as a felony at the common law does. 

Miſpriſion of felony is as well incidental to a felony created by 1 H. H. p. c. 
a ſtatute as to one at the common law, | 6553. 

Wherever a power is given by a ſtatute, every thing neceſſary 12 Rep. 130, 
to the making of it effectual is given by implication : for the J. 300 
maxim is, Quando lex aliguid concedit, concedere videtur et id per ; 
devenitur ad illud. 

If an action of waſte ſhould now be given by a ſtatute againſt Bro. Waſte, 
tenant in tail after poſſibility of iſſue extinct, treble damages - 68. 
would, although not mentioned, be recoverable: for ſuch damages 
ate recoverable under a. former ſtatute, by which an action of 
waſte is given; and wherever an old action is given in a new caſe, 
all that before appertained to the action is likewiſe given. | 


Yor. VI. | Bb 


| 
l 
| 


rn "ITY TTY 7 TER . 
9 * * 2 7: Fa 
2 4 1 
o 


370 Statute. 


() From what Time a Statute begins to have Eſſect. 


EV RY ſtatute begins to have effect, unleſs ſome other time be 
3 appointed, from the firſt day of that ſeſſion of parliament in 
ce. Which it is made. N 
Bro. Relat. pl. 35. Bro. Parl. pl. 86. 4 Inſt. 25. 27. Hob. 309. Sid. 310. [6 Br. P. C. 653. 

Term Rep. 660. This doctrine, that where the commencement of an act was not directed ts be 
from any particular time, it ſhould commence from the firſt day of the ſeſſion of parliament in which 
it paſſed, though often productive of the moſt provoking injuſtice, was ſanctioned by ſo many deciſions, 
that the interference of the legiſlature was neceſſary to controul it. It is therefore enacted, that the clerk 
off the parliament, ſhall indorſe (in Engliſh) on every act, the time it receives the royal aſſent ; which 

indorſement ſhall be taken to be a part of the act, and to be the date of its commencement, where ao 
other is provided. St. 33 G. 3. c. 13-] 8 


Ld. Raym. But, where a particular time for the commencement of a ſtatute 
"op = is appointed, it only begins to have effect from that time: 


Plow. 79. Bro. Parl. pl. 86, Hob. 222. | 
If two ſtatutes relative to the ſame ſubject are made in the ſame 


I Koll. Abr. 


4 Jo. 22. 
—— ſeſſion of parliament, and no time is fixed for the commencement 
verſity o Of either, neither ſhall have priority: for both have relation to the 
Oxford. ſame day and inſtant of time; and they ſhall, although contained 
See now in two chapters, be conſtrued as if they had been only one ſta- 
ſtatute of Tute, s 
_-- 3 
It is in the general true, that no ſtatute is to have a retroſpect 
beyond the time of its commencement; for the rule and law of 
parliament is, that nova conſtitutio futuris formam debet imponere nun 
preteritis. | : 
2 Mod.zzo, A treaty of marriage being on foot between the plaintiff and 3 
| May v perſon whom he afterwards married, and had 2000 J. with, as 3 
— portion, Shooter, who was of kin to the plaintiff, promiſed to 
Shooter, give him as much, or to leave him as much, by his will. This 


promiſe was made before the 24th day of June 1677. S8hoater 
died in the September following, without having paid the money, 
or made proviſion by his will for the payment. An action wai 
brought againſt his executors, and the queſtion made upon 3 
ſpecial verdict was, Whether this promiſe, it not being in writing, 
was within the 29 Car. 2. c. 3. whereby it is enacted, “ That 
« from and after the twenty-fourth day of June, which ſhall be 
&« in the year of our Lord one thouſand fix hundred and ſeventy 
a & ſeven, no action ſhall be brought to charge any perſon upon 
<« any agreement made upon conſideration of marriage, unleſs the 
agreement upon which ſuch action ſhall be brought, or ſome 
© memorandum or note thereof, ſhall be in writing and figned." 
Judgment was for the plaintiff: and by the court It cannot be 
preſumed, that the ſtatute was to have a retroſpect, ſo as to take 
away a right of action which the plaintiff was entitled to before 
the time of its commencement. 

But a ſtatute may have a retroſpe to a time antecedent to that 

of its commencement, | 


be in 
indi 
tute. 

and afte; 


therefore 
i, Shi 


In a 
the af 
12 G. 
wards 
Was ob 


Statute. 3 
If a parſon hold a farm upon condition not to alienate, and = Brownl. 


. afterwards a ſtatute be made which inflicts a puniſhment upon pgrdu ten 
be a prin wp alienates a farm holden by him, the condition re- „. Rogers. 
7 mains | ; | 
* It is Lid that if A4. covenant not to do an act which is lawſul, Salk. 198. 
and a ſtatute be made afterwards which compels him to do the Rhell. 
53 8 ite 
be act, the ſtatute repeals the covenant: or, that if 4. covenant to wi. gw. 3. 
ich do an act which is lawful, and by a ſtatute made afterwards he 
wn be forbidden to do the act, the ſtatute repeals the covenant, 5 
ich But it has in a later caſe been holden, that in conſtruing a ſta- Ld. Rayms 
00 tute made after the entering into a contract, the ſenſe of the 3%: 
words ought not to be ſtrained ſo as to avoid the contract, to the . Meyer, > 
te denefit whereof ſome perſon was entitled at the time the ſtatute Eat 
was made. 10G. 1. 
8 (D) How long a Statute continues in Force. 
nt COME ſtatutes are temporary, others are perpetual. 
the A temporary ſtatute continues in force, unleſs it be ſooner 
ed repealed, until the time for which it is made expires ; a perpetual 
tar one until it is repealed. | ps 
[A temporary ſtatute is ſometimes made to continue in force 29 G. 4- 
after it has ceaſed to operate ſubſtantially, for the purpoſe of ſup- ** 2 
a” porting proſecutions againſt thoſe who have violated it during the 2566. 
% term aſſigned for its continuance.) 390-3. 


Every ſtatute for the continuance of which no time is limited is 
perpetual, although it be not expreſsly declared ſo. 

It is laid down, that if a ſtatute, which was to have continu- Lit. Rep. 
ance only for ſeven years, have been after the (expiration of that 213. 


caſe of the 
term made perpetual by another ſtatute, only the latter ſtatute is Cellege of 
to be conſidered as in force. Phyficians. 


This caſe does not ſeem to be law. The ſtatute againſt per- Owen, 135. 
jury, made in the fifth year of the reign of Queen Z/izabeth, was Welt's cate. 
only to have continuance till the end of the next parliament. An- _ ” 
other parliament commenced in the thirteenth year of her reign, Luvs. 221. 
another in the twenty-ſeventh, and another in the twenty-eighth : — 9 —9 
but this ſtatute was not made perpetual till the twenty-ninth year coutt of 
of her reign, The firſt ſtate has however been always holden to King's 


be in force, and the offence of perjury is conſtantly charged in an Bench held 


be 1 N | with 
indictment to have been committed againſt the form of that ſta» — 


© tute expire, 
ind afterwards be revived by another ſtatute, the law derives its force from the firſt ſtatute ; and that 
therefore the ſtatute of 21 Jac. 1. c. 4. extends to ſtatutes made fince, which revive ſtatutes made before 
. Shipman v. Henbeſt, 4 Term Rep. 109.] | 


In an inditment-for perjury in an affidavit for holding to bail, Str. 1066. 
the affidavit was alleged to have been taken by virtue of the _ + 
12 C. 1, c. 29. a ſtatute made for five years, but which was after 
wards continued with ſome alterations by the 5 G. 2. c. 27. It 
K Was objeCted for the defendant, that it ought to haps hegn alleged 

Bb 2 at 


* 
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dt hat the affidavit was taken by virtue of the latter act, and eſpe- * 
| cially as this is not a mere continuing ſtatute, the former being ha 
thereby altered, The objection was over-ruled ; and by Lord | 
Hardwicke, Ch. J.— When a ſtatute is continued, every perſon is N 
eſtopped to ſay that it is not in force; and as there is no alter. lan 
ation in the latter ſtatute as to the ſubject- matter of the preſent hi 
88 it is no more than a continuance of the former g d 0 
4 Lutw. 221. It is moreover in divers books laid down, that if, before the * 
rect lag. Expiration of a temporary ſtatute, it be made perpetual by another b 
Go. Elis, ſtatute, the former ſtatute is as much in force, as if it had been at 
750. firſt made perpetual. . 
4 loft. 433. Divers parliaments have attempted to prevent the repeal of their the 
. _ Ratutes by ſubſequent parliaments; but this never could be the 
effected; for a ſubſequent parliament has always power to abto- the 
gate, ſuſpend, qualify, or make void, in the whole or in part any 
atute made by a former parliament, notwithſtanding any word ] 
2 of reſtraint or prohibition contained in ſuch ſtatute. be 
Jen. Cent. © Some parts of magna charta, although it be expreſsly declared pea 
. by the 42 E. 3. c. 3. that all ſtatutes contrary thereto ſhall be par 
void, have been repealed, and other parts have been altered by poſ 
ſubſequent ſtatutes; yet ſuch ſtatutes have been conſtantly holden f 
to be in force, | the 
36 G. 3. [But an act cannot be altered or repealed in the ſame ſeſſion is ſibl 
2% 21z which it is paſſed, unleſs there be a clauſe inſerted expreſoly te- of t 


98 ſerving a power to do ſo.) | 
2 Ing. 686. If a ſtatute, which has been repealed, be afterwards revived, the 
repealing ſtatute becomes of no force. 


12 Rep. 7 By the repeal of a repealing ſtatute the original ſtatute is re- 


TheBiſhops' ,; . 
. red 


1 686. 3 alle 

12 Rep. 7. If a ſtatute have been repealed by three different ſtatutes, and ; 

— only two of the repealing ſtatutes are repealed, the third continues 5 

in force, aud repeals the original ſtature. bi 

Jenk. 233. If a ſtatute be repealed, all acts done under it whilſt it was in 6-0 

pl. 6. force are good: but, if a ſtatute be declared to be null, all ach ie 

h done under it whilſt it was in force are void. | F ; 

II Rep. 61. Every affirmative ſtatute is a repeal, by implication, of a pre- = 

Foſter's caſe. cedent affirmative ſtatute, ſo far as it is contrary thereto: for legs 

* 2 — poſteriores priores abrogant. þ 

160. 4 Init. 43+ [The datute of 5 G. 1. c 27. inflits a4 fine, not exceeding 100 J. and three the 
months impriſonment, on ſuch perſons as ſhall be c-nvifted of ſeducing artiſicers.— The 23G. 2+ c. 13 of 

inflicts a penalty of zool. and twelve months impriſonment. for the ſ imo offence. Lord Mansfield held, 

that the latter ſta: ute was in this reſpect a virtual tepeal of the former, Rex v. Cator, 4 Burt. 2036. com 

So, & converſo, where a latter ſtatute inflicts a milder puniſhmeat than a preceding ftatute for the (ame / 

offence, Rex v. Davis, Leach's Caſes, 228. tail 

Ravm. 297 If a ſtatute, before perpetual, be continued by an affirmative ſla- the 

= Aon. tute, for a limited time, this does not amount to à repeal thereof u mai 

the end of that time. 1 if 

Cowy. 297. [But ſubſequent ſtatutes, which add accumulative penalties, and take 


2 Ack. 675 · inſtitute new methods of proceeding, do not repea} former ** 
25 6 N 


Statute. 


and methods of proceeding ordained by preceding ſtatutes, with- 
out negative words. Nor hath a latter act of parliament ever 
been conſtrued to repeal a prior act, unleſs there be a contrariety 
or repugnancy in them, or at leaſt ſome notice taken in the former 
law of the preceding one, ſo as to indicate an intention in the 


law-makers to repeal it. Neither is a bare recital in a ſtatute, put 
without a clauſe of repeal, ſufficient to repeal the poſitive provi- 2 Term Rep, 


fons of a former ſtatute.” 


365. 


If two ſtatutes, repugnant to each other, be made in the ſame 6 Mod. 287. 


ſeſſion of parliament, the latter only ſhall have effect. 


The Inha- 
bitants of 
St. Clement's v. The Inhabitants of St, Andrew's. 


If the latter part of a ſtatute be repugnant to the former part Fitzgib. 


thereof, it ſhall ſtand, and, ſo far as it is repugnant, be a repeal of 
the former partz becauſe it was laſt agreed to by the makers of 
the ſtatute, 


195. The 


Attorney» 
General v. 


The Governor of Chelſea Water Works. 


But the law does not favour a repeal by implication, nor is it to 11 Rep. 64. 


be allowed, unleſs the repugnancy be quite plain: for as ſuch re- 
peal carries with it a reflection upon the wiſdom of the former 
parliament, it has ever been confined to the repealing, as little as 
poſſible, of the preceding ſtatute, 

Although two acts of parliament are /eeming/y repugnant, yet if 
there be no clauſe of non obfante in the latter, they ſhall, if poſ- 
ible, have ſuch conſtruction, that the latter may not be a repeal 
of the former, by implication. 11 Rep. 63. 


(E) Of the vaſt Power of a Statute. 


A Statute can do no wrong; but it may do ſome things which 
ſeem very ſtrange: for it may diſcharge a perſon from the 
allegiance he lives under, and reſtore him to a ſtate of nature. - 


An eſtate may be made to ceaſe by a ſtatute in the ſame manner 
as if the party poſſeſſing had been dead; as is done by the 21 H. 8. 
c. 12, which declares, that if a perſon accept a ſecond benefice, the 
= ſhall be void, in the ſame manner as if the incumbent had 

ied, 

A man may be enabled by a ſtatute to have, or be an heir, who 
otherwiſe could not have, or be an heir. 


An eſtate- tail may be limited by a ſtatute without a donor; and 
the validity of ſuch a limitation is not to be meaſured by the rules 
of the common law: for a ſtatute can controul the rules of the 
common law. 4 | 

A man can only forfeit ſuch eſtate as he has, as if tenant in 
tail, with remainder over, forfeit, the remainder is ſaved. But, if 
the land of tenant in tail be given to the king by a ſtatute, the re- 
mainder is not ſaved. . | 

If the king become entitled by a ſtatute to the land of J. S. he 
takes it diſcharged of all tenure, 
| Bb 3 


- 


Foſter's caſe. 


1 Roll, Rep. 
88. 10 Mod. 
118. 


Dyer, 347. 
Weſton's 
caſe. Bro. 
Parl. pl. 9+ 
Hard. 344, 


12 Mod. 
688, The 

City of Lon- 
don v. Wood. 


Godb. 3 15 
Sheffield v. 
Ratcliffe. 
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Bro, Pai. If land, ſubject to a rent-charge, be given to a perſon by a fta. 

as. tute, the rent- charge is thereby diſcharged. N 

. 32 Mod. A ſtatute cannot make it lawful for A. to commit adultery with 
Ci Lor. the wife of B. for the law of Gop forbids this: but it may diflolye 

don v. Wood. her marriage with B. and ſo enable her to marry A. 


$ A ſtatute may make a woman a mayor or a juſtice of the 
— — . 1052 a) * 


(F) Of a publick or private Statute. 


_ Rep. 138. A Statute which relates to all the ſubjects of the realm is a pub. 
Barringtgo's lick ſtatute. SF Le, ' 


caſe, : 
[The diſtinction between publick and private acts is marked with admirable preciſion in the 

note in the printed report from the committee for the promulgation of the ſtatutes. —PvztIicx ax» 
PRIVATE ACTE=—IN LEGAL LANGUAGE.t. Acts are deemed to be ick and general af, 
which the judges will take notice of without pleading, viz. acts concerning the king, the queen, and 
the prince; thoſe concerning all prelates, nobles, and great officers ; thoſe concerning the whole ſzi. 
ritualty ; and thoſe which concern all officers in general, ſuch as all ſheriffs, &c.—Acts concetning 
trade in general, or any ſpecifick trade ; acts concerning all perſons generally, though it be a ſpecial or 
| 122 thing, ſuch as © ſtatute concerning aſſises, ot wbods in foreſts, chaſes, &c. &c. Com. Dig. tit, 
Parliament (R. 6). 2. Private acts are thoſe which concern only a particular ſpecies, thing, or perſon, 
of which the judges will not take notice without pleading them, viz, acts relating to the biſhops only; 
acts for toleration of diſſenters; acts relating to any particular place, or to divers particular towns, or to 
one or divers particular counties, or to the colleges only in the univerſities, Com Dig. tit. Parliament 
(R. 7). 3. In a general a# there may be @ private clauſe; ibid ; and @ private act, if recognized by i 
publick act, muſt ards be noticed by the courts as ſuch. 2 Term Rep. 569.2, In PARLIAMENT. 
Arty LAnGUAGE,—T. The diſtinction between publick and private bills Rands upon different grounds u 
to fees All bills whatever, from which private perſons, corporations, &c. derive benefit, are ſubject t 
the payment of fees, and ſuch bills are in this reſpe& denominated private bills. Inſtances of bills within 
this deſcription are enumerated in the ſecond volume of Mr. Hatſel's Precedents of Proceedings in the 
Houſe of Commons, edit. 1796, p. 267. &c.—2, In parliamentary language, another ſort of diſtinction 
is alſo uſed ; and ſome acts are called publich general ac; others, publith local act, via. church aft, 
canal acts, &c. To this claſs may alſo be added ſome acts which, though publick, are merely per. 
ſonal, viz. acts of attainder, and patent acts, &c. Others are called private ach; of which latter 
claſs ſome 09 Tis viz. incloſure acts, &c. and ſome perſonal, viz. — to names, eftatei, 
divorces, &ec, | 


roRep.zox. Although the words of a ſtatute are particular: yet if the in. 
_— tent be general, it is a publick ſtatute. 


Plow. x04. If the intent of a ſtatute be particular, it ſhall, notwithſtanding 


—— v. the words are general, be deemed a private ſtatute. 


4 Rep. 77. A ſtatute which concerns the king is a publick ſtatute: for 
Holland's every ſubject has an intereſt in the king, who is the head of the 
8 Rep. 28. body politick; and conſequently ought to be as ſenſible of that 
138, which affects him, as a member of the natural body is of what the 
Hod. 227. head at any time feels, 

Sid. 209. The preamble of the 13 && 14 Car. 2. c. 12. recites divers miſ- 


Rex v. 


Paulin. chiefs to the publick which ariſe for want of proper regulation 


* r 
YR II — — * 


— —— II 


_— * * —_ ad A. tt * — N at. W 1 IS 


It muſt give additional authority to the extracts which have been made from the Reports of the 
Committees for inquiring into the ſtate of the temporary ſtatutes, and the means of better protmulgat- 
ing the laws, to mention, that they come from the pen of a gentleman univerſally allowed to have 4 
very exa@ knowledge of our laws and conſtitution, I mean, Mr. Abboty one of the repreſentatives for 
the borough of Helſtofle in the laſt and preſent pailiament, and the mover of the reſolutions which 
formed and gave activity to thoſe meſt ulelal committees. ] ä 


concerning 


» 


ſolve 


Statute. 


concerning the poor ; and by 5 4. it is enacted, “That, for the 


« redreſs of the miſchiefs intended to be remedied, a workhouſe 
e ſhall be erected in the county of Middleſex.” This ſtatute has 
been holden to be a publick ſtatute ; becauſe it concerns the ſafety 
of the king's perſon, and the publick peace, that a ſtop ſhould be 
put to ſuch miſehiefs. And the clauſe for erecting a workhouſe 
has been holden to be publick; becauſe as it refers to the miſ- 
chiefs mentioned in the preamble, a remedy is thereby provided 
for ſuch miſchiefs in the county of Middleſex. 

A ſtatute which -concerns the publick revenue is a publick 
ſtatute : but ſome clauſes therein may, if they relate to private 
perſons only, be private; for a ſtatute may be publick in one part 
and private in another, | 


Although a ſtatute be of a private nature, as if it concern a 
particular trade, yet if a forfeiture. be thereby given to the king, it 
is a publick ſtatute. 

In an action of debt upon a bond the defendant pleaded a cer- 
tain ſtatute for the diſcharge of poor priſoners, but did not ſet. it 
out. Exception was taken, that the ſtatute ſhould have been 
pleaded at large, becauſe it is a private ſtatute ; inaſmuch as it 
does not extend to all poor prifoners, but to ſuch only as were in 
priſon at a time therein mentioned: but by the court - This ſhall 
be conſtrued to be a publick ſtatute. 1. Becauſe all the people of 
England may be intereſted as creditors of the priſoners. 2. It is 
a charitable act and therefore ought to have a more favourable 
conſtruction. 3. As it is a long act and difficult to be pleaded, 
poor priſoners could never bear the expence of pleading it ſpecially, 

But the 8 &' g V. 3. c. 18. for the relief of creditors by making 
compolition with their debtors, in caſe two thirds in number and 
value agree thereto, was holden to be a private ſtatute, 


37S 


12 Mod. 
249. 

non. 12. 
12 Mod. 


613. 10 Rep. 57. Plow. 65. Hob. 227. Sid. a4, 


Skin. 429. a | 
Rex v. 
Baggs» 


Ld. Raym. 
120, Jones 
V. Axen. 


Ld. Raym. 
390. Pitta 
v. Pole- 
hampton. 


12 Mod. 249. 


The judges are not obliged to take notice of a ſtatute of general 
pardon, unleſs they are by ſuch ſtatute directed ſo to do: for as 
a ſtatute of general pardon only relates to offenders, it is not a 
publick ſtatute z and it is by no means a conſequence, that be- 
cauſe a man is enabled to give ſuch ſtatute in evidence upon the 
general iſſue, the judges mult take notice of it as to any other 
purpoſe, | 

A ſtatute which concerns trade in general is a publick ſtatute ; 
the genus trade being compoſed of all kinds of trade. 


But a ſtatute, which relates only to a particular trade, or to a 
particular perſon of that trade, is a private ſtatute ; becauſe the 
particular trade is a ſpecies of the genus trade, and the particular 
perſon is an individual of that ſpecies. 

The ſtatute _ againſt non-refidenee and that againſt pluralities 
are publick ſtatutes 3 becauſe they extend to every ſpecies of the 
ſpiritualty. 


Abr. 465. 
B b 4 But 


Ld. Raym. 
709. 
Ingram v. 
Foot. 


11 Mod. 


613. 


4 Rep. 76. 
Holland's 
caſe. 


4 Rep. 76, 
Holland's 
caſe. | 


4 Rep. 120. 

Dumpor's 

caſe. 2 Roll, 
wy Rep. 76. N 


* 


\ N I 
, ; . 
Ri * 
' * 
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W 716. But a ſtatute which concerns only a certain ſpecies of the ſpi⸗ 


Holland's ritualty, as the biſhops; or an individual of a certain {pecies, as 


— Abr. a particular biſhop ; is Aa private ſtatute, | 
466. Cro. Jag. 112. 3 Mod. 57. Fa: 


4Rep. 76, The ſtatute of firſt We/iminfler, which ſays, that no ſberiff or 

3 other miniſter of the king ſhall take any reward to do his office, but be 

& ſatisfied with what he receives from the king; is a publick ſtatute; 
becauſe it extends to all officers, 


2 Saund. The 23 H. 6. c. 10. which is confined to ſheriffs, has in divers 
154 Caſes been holden to be a private ſtatute. 


Welby, Trin. 22 Car. 2. Plow. 65. Sid. 24+ 439+ 


» 


2 Ley. 103 But the e er been laid down in other caſes; and in 
8 one {ſubſequent to the caſe in Saunders, Holt Ch. J. was of opinion, 
3 2. that this is a publick ſtatute; [and that opinion has been ſince 


3 Lev, 83- confirmed by the court of King's Bench.) 
[Samucl v. Evans, 2 Term Rep.-569.] 


l . { | 

Plow. . he ſtatute made in the time of Henry the Sixth, by which al! 
Dyery- corporations and licences granted by that prince are declared to be vuid, 
Manning- - , d 

ham. Bro. Was holden to be a private ſtatute z becauſe, as it does not extend 
Pal. pl. 6. to all corporations, it is not general, but particular in a gene- 


—_—_— ralty, or to ſpeak with more propriety, general in a particularity, 


Note, the In many ſtatutes which would otherwiſe have been private, there 
| — 2 are clauſes by which they are declared to be publick ſtatutes. 
vate acts, and publick, was firſt made in the reign of Richard III. who applied this new invention to the 
purpoſe of deſtroying his enemies by parliamentary attainders. Reeves's Hiſt. Engl. Law, vol, 3. 379. 

vol 4+ 129, 130+] 


* 


(G) Of an affirmative or negative Statute. 


COME ſtatutes are from their being in affirmative terms called 
affirmative ſtatutes; others obtain the name of negative ſta- 
tutes ; becauſe they are penned in negative terms. | 


2 Inf. 2000 It is a maxim of law, that an affirmative ſtatute does not take 


x Inſt. 111+ away the common law. 
115. Show. ! | . 


Parl. Ca. 64. 

Bro. Pal. By the 43 E. 3. c. 11. it is enacted, . That the pannel of aſſiae 

pl-70- © ſhall be arrayed four days before the day of aſſize;“ yet, if this 
be done two days before the day of aſſize, it is good; for two 
days were ſufficient at the common law, and where a ſtatute is 

affirmative it does not take away the common law. 

Bro. Parc, The ſtatute of Aarlbridge, c. 21. and the ſtatute of 2 Vim. 

0s. c. 39. are, „That after complaint made to the ſheriff he may 

take the paſe comitatus, and make replevin.” Notwithſtanding 

this ſtatute the ſheriff may take the poſſe comitatus to ſerve any 

proceſs with, as he could before at the common law ; for an 

afirmative ſtatute does not take away the common law. 


Although 


r 


It is in the general true, that if an affirmative ſtatute, which is Plow. 205. 
introduCtive of a new law, direct a thing to be done in a certain Sradling v. 
manner, that thing ſhall not, even although there are no negative ch 298. 
words, be done in any other manner. Sid. 56. 
But, where the queſtion was, Whether an appointment of over- Stra. 1123. 


| ſeers, made after the expiration of the time limited by à ſtatute - Ve 


for ſuch appointment, was valid? It was holden to be ſo; and — 
by the court The 43 Eliz. c. 2. ought to have a liberal conſtruc- Stubbs, 
tion; becauſe it is a ſtatute under which proviſion is to be made 3 
for the poor. As it was not in the power of the pariſh to compel 395+ 8. F.] 
the juſtices to make an appointment within the time, the ap- 

pointment ought ex nece/ſitate to be holden good. Although that 

ſtatute be introductive of a new law, no negative ought to be im- 

plied againſt the meaning and juſtice thereof. 

If a new power be given by an affirmative ſtatute to a certain 11 Rep. 64. 

rſon, or to certain perſons, by the deſignation of that one perſon, *oſtercale. 
although it be an affirmative — all other perſons are in the 

eneral excluded from the exerciſe of the power; it being a maxim, 
that incluſio unius ęſt excluſio alterius. 

If an action founded upon a ſtatute be directed to be brought Plow. 206. 
before the juſtice of G/amorgan in his ſeſſions, it cannot be brought Stradling 
before any other perſon, or in any other place. * 

It being by the 31 E. 3. c. 12. provided, © That error in the 11 Rep. 59. 
« Exchequer- chamber ſhall be amended before the chancellour Foſter ec 
« and treaſurer,” ſuch error cannot be amended before any other 
perſon or perſons.. , | 
By the 26G. 2. c. 22. for eſtabliſhing the Briti/h Muſeum, ſome 
aQts are directed to be done by the majority of the truſtees. It 
was ſo clear, that theſe acts could not be done by the majority 
of the truſtees preſent at a meeting, unleſs that majority were 
likewiſe a majority of the whole — that the 27 6. 2. c. 16. 
was made for enabling the majority of thoſe truſtees who ſhall 
be preſent, provided that ſeven are preſent, at any meeting to do 
theſe acts. 7 | 
| But the deſignation of a certain perſon, to whom a new power 21 Rep. 64. 
is given by an affirmative ſtatute, does not exclude another per- Fer 
lon, who was, by a precedent ſtatute, authorized to do it, from 
doing the ſame thing. 2 
By the 8 H. 6. c. 16. it is provided, That after office found he Stamf. Prer. 
who finds himſelf aggrieved may within a month offer his traverſe, and _ Fg 
to take the premiſes to farm ; and that the chancellour, treaſurer, or other tl 
officer ſhall demiſe them to him to farm. By the 1 H. 8. c. 16, liberty 
15 given to the perſon aggrieved, to do this at any time within the 


pace of three months. Afterwards the 32 H. 8. c. 40. authorizes 


the maſter of the wards, 10 grant a leaſe of the lands of a ward or 
an idiot while they remain in the hands of the crown. This laſt ſtatute, 
8 | - Ot» 


5% Statute. 
notꝛwithſtanding the deſignation of a new perſon, ſhall not take 
away the power given by the former: for if, before any leaſe is 
granted by the maſter of the wards, the chancellour, or treaſurer, 
grant a leaſe of the premiſes, the maſter of the wards cannot after. 
| wards demiſe them, 1 | 
Rep · 6 An affirmative ſtatute, even if there are negative words in it 
— does not, in many caſes, exclude the furiſdition of the court of 
og ob Bench Aa nay _ pleas there are before the king himſelf, 
Bro. Parl. ative ſtatute ſo binds the common law, that a man ca 
ph. 72. altered make uſe thereof. | PER 1 
2 Inft. 205. At the common law, if a lord diſtrained for cuſtoms, ſervices, 
* Parl. or other duties, when none were behind, an action of treſpaſs 
Pe 7% lay: but fince the ſtatute of Maribridge, the words of which are, 
Si quit major vel minor diſtrictiones faciat ſuper tenementum ſuum, pro 
ſervitijs vel conſuetudinibus que ſibi deberi dicat, vel pro re alters, 
unde ad dominum feodi pertineat diſtrictiones facere, et poſtea convin- 
catur guad tenens ea ſibi non debet, non ides puniatur dominus per ri- 
demptionem, it has been holden that in ſuch caſe no action lies at 
the common law. | | 
init. 68. A woman, as well as a man, might at the common law hare 
ro. Farl. had an appeal of the death of one of her anceſtors: but a woman 
can now only have an appeal in the caſe of her huſband's death; 
it being by Magna Charta, c. 34. declared, quod nullus capiatur aut 
| empriſonetur propter appellum famine de morte alterius guam viri ſui. 
| Sr 11. An affirmative ſtatute does not take away a cuſtom. 
[ls anther place Lord Coke lays down the like rule as to an affirmative ſtatute not taking away the 
common law, but with mere particularity. For his words are, that a flatute made in the affirmative with- 
out any negative expreſſed or implied, does not take away the common law. 2 Inſt. 200, This ſeems to 


be the julteſt way of ſtatintz the tule both as to common law and cuſtums, Hargr. & Butl. Co, Litt. 
115. 3+ voti. } 


xInft, 118. It is laid down that a cuſtom is good againſt a negative ſtatute, 
| unleſs a new law be thereby introduced : for that if the ſtatute 
be only declaratory of the common law, as a man might have al- 
| 1 a cuſtom againſt the common law, ſo he may againſt ſuch 
atute. 

x Jon. 2751, But it has been fince holden, that no preſcription or cuſtom is 
3 good againſt a negative ſtatute, whether it be declaratory of the 

1 alt, 36. common law, or introductory of a new law. 


Show. 420. Show. Parl. Ca. 175. [Sed vide Hargr. & Butl. Co. Litt. 115. a, note (9). Lide nian 
4 Hawk. P. C. c. 10. $8.} 
v . 


(H) Whoſe Province it is to conſtrue a Statute. 
Hob. 546. HE power of conſtruing a ſtatute is in the judges ; who hare 
— by authority over all laws, and more eſpecially over ſtatutes, 
Plow. 109. to mould them according to reaſon and convenience to the beſt 
3 Rep. 7. and trueſt aſe, 


Mar. But only the jadges of the temporal courts have che power & 
3 Lea: conſtruing a ſtatute. | 


[If the miſinterpretation of af act of parliatnent ditectory to an inferior court, In à proceeding confefſedly 
within their jurifdi@ion, be the ſubject of appeal, and not of probibition, as ſeems to be pretty 
adrnitred, the,goftion in the text is ftated tov broadly, 2 H. Bl. 536. 4 Term Rep. 393.] 


An 


Statute. | 379 
An ordinary cannot impoſe a new condition in à bond of ad- Hb. $4. . 
miniſtration, but muſt take ſuch bond in the words of 21 H. B. 48. 
c. g. and when an action is 8 it, the meaning of that 


ſtatute, and of the condition, muſt 
of common law. | | 
A queſtion ariſing, whether a perſon were a bankrupt ? it was 2 Jen. 142. 
objected, that as the jury had only found the evidence, and had © — 8 
not drawn the concluſion, the court cannot do this. The objec- * : 
tion was not allowed; and by the court—The court may conclude 
from the evidence, whether the perſon were a bankrupt within 
the meaning of any ſtatute. 5 AN | 
In an action brought for the penalty given by the 5 Ann. c. 14. Sayer, 182. 
it was ſound by a ſpecial verdiR, that the defendant carried on the 2 
trade of a poulterer; that for the carrying on of thig trade he kept pours. - 
an open ſhop, wherein he bought and fold geeſe, chickens, and Hil. a8 0.2. 
other poultry; that he had a hare in his cuſtody, and did ſell the 
hare to 50 S. for four ſhillings; and that at the time of having the 
hare in his cuſtody, and of ſelling it, he was ſeiſed in fee of an 
eſtate of one hundred pounds a year. The queſtion being, whe- 
ther the plaintiff were a chapman within the meaning of the 
5 Ann. c. 14.? it was holden that he was not. In arguing this 
queſtion it was ſaid, that as the jurors have only found facts, and 
have not expreſsly found that the defendant was a chapman with- 
in the meaning of that ſtatute, the plaintiff ought not to have 
judgment, although the court ſhould be of opinion, that the Ue- 
fendant was a chapman within the meaning of that ſtatute. The 
opinion of the court upon this point was, that as the queſtion, 
whether the defendant were a bankrupt within the meaning of 
that ſtatute ? does in a great meaſure depend upon the conſtruc- 
tion of that ſtatute, it is a proper queſtion for the determination 
of the court; and that the facts found are ſufficient to enable the 
court to determine it. In this caſe the authority of Dod/werth * 
v. Anderſon, 2 Jon. 142. was recognized. 


(J) Rules to be obſerved in the Conſtruction of a 
Statute. 


I. Words and Phraſes, the Meaning of which in a Statute 
has been aſcertained, are,when uſed in a ſubſequent Statute, 
to be underſtood in the ſame Senſe. 


FXCEPTION was taken to an indictment upon the 14 Car. 2. Salk. 60g. 


be aſcertained by a court 


c. 12. againſt churchwardens and overſeers, for not having Rex v. Bar- 


made a rate to reimburſe a conſtable, that the ſtatute only puts it — 
in their power by the word may to make ĩuch rate, but does not | 
require the doing it as a duty, for the omiſſion of which they are 
puniſhable : the exception was not allowed: and by the court 

Where a ſtatute directs the doing of a thing for the ſake of juſtice 

or the publick good, the word may means the fame as the word 

Hall. The 23 H. 6. ſays the ſheriff may take bail; but the con- 
ſtruction bee berg that he Hb do this, 9 

1 | Every 


| 
N 
| 


Bro. C very crime, the perpetrator of which is by any ſtatute ordain. 
11:8. 301. ed to have judgment of life or member, is a felony ; although the 


I . . 
2 Inſt. _ word felony be not contained in the ſtatute, 


3lafſt. 91. Hob. 293. 1 Hawk. c. 41. 4 2. 


'2 Inſt. 391. But, if an offence be only prohibited by a ſtatute upon pain of 

2 145, forfeiting all that the offender has; or of forfeiting his body and 

— wh 270. goods; or of being at the king's will for body, land, and goods; 

293. it ſhall amount to no more than a miſdemeanor. 

4 Inſt. 171. If an act of parliament ſay, an offender ſhall be puniſhed according 

to his demerit, theſe words import only, that he ſhall be puniſhed 
in the ordinary courſe of juſtice by indictment. 

Balk. 666, When a ſtatute gives a penalty 76" be recovered before juſtices of 

Anon, the peace, but preſcribes no method of recovering it, the proper 

method is by indictment. 

MS. Rep. An information, exhibited againſt the defendant, a ſadler, for a 

— penalty given by the 1 Fac. 1. c. 22. was quaſhed; and by Lord 

30 C. a. Mangfield, Ch. J.— Where a power is given, as is done in the pre- 
ſent caſe, by a ſtatute, to inquirg, hear, and determine, it always 
means according to the courſe of the common law by a jury; and 
the proceeding muſt, in ſuch caſe, be by indictment. 


4. In the Conſtruction of one Part of a Statute every other Part 
ought to be taken into Conſideration. 


1 inf. 331. The moſt natural and genuine way of conſtruing a ſtatute is to 
conſtrue one part by another part of the ſame ſtatute: for this 
beſt expreſſeth the meaning of the makers; and ſuch conſtruction 
is ex viſceribus actur. | 

Plow, 365 If any part of a ſtatute be obſcure, it is proper to conſider the 

Zoch, other parts; for the words and meaning of one part of a ſtatute 

13 Med. frequently lead to the ſenſe of another. 

101. 6; i 

1Show. 18. A ſtatute ought, upon the whole, to be ſo conſtrued, that, if it 

—_ Ber- can be prevented, no clauſe, ſentence, or word ſball be ſuperfluous, 

Hard. 344. void, or inſignificant. 

Parker, 233. [Where words in a ſtatute are expreſs, plain, and clear, the 

mg 93* words ought to be underſtood according to their genuine and na- 

; tural ſigniſication and import, unleſs by ſuch "expoſition a contra- 
diction or inconſiſtency would ariſe in the ſtatute, by reaſon of 
ſome ſubſequent clauſe, from whence it might be inferred that 
the intent of the parliament was otherwiſe. And this holds with 
; reſpect to penal as well as other acts.) | 

Hard, 324. he title of a ſtatute is not to be regarded in conſtruing it, bee 

cauſe this is no part of the ſtatute. | 


Plow. 369. It is in the general true, that the preamble of a ſtatute is a key 
Howell v. to open the mind of the makers, as to the miſchiefs which are in- 
x int. 79, tended to be remedied by the ſtatute (a). 

Lea) So, the civilians ſay, Ceſſante legit proemis, ceſſat et ipſa lex .— But, if the preamble to a ſtatute de a 


Key to its conſtruction, it is to be lamented, that it ſo rarely ſtates whe real occation of the law, My 


view, it is void. 


Statute. 381 


views of the propofer of it, The moſt common recital for the introduction of any new regulation, is to 
ſet forth, that doubt have ariſen at common law, which frequently never exiſted ; and ſuch preambles 
have, therefore, much weakened the force of the common law, in ſeveral inſtances. See Mr. Barting- 
ton's Obſervations on the more Ancient Statutes, p. 394+ 411. 477. to which add 3a O. 3. c. 60,] 


But this rule muſt not be carried ſo far as to reſtrain the ge- $ Mod. 146 
neral words of an enacting clauſe by the particular words of the 3 3 
preamble: for there was a time when ſtatutes were made without 6 Mod. 6e. 
preambles; and the preamble of a ſtatute, is no more than a re- Palm. 486. 
cital of ſome inconveniences, which does not exclude any other, Jon. 164+ 
for which a remedy is given by the enacting part of the.ſtatute. 1 

It was ſaid by Lord Cowper, that he could by no means adopt 1 p, was. 
the notion, that a preamble ſhall reſtrain the operation of an enact- 320. 
ing clauſe ; and he added, that if the preamble of the Coventry act Semen v. 
had only recited the barbarity of flitting Coventry's noſe, and the [(a) But this 
enacting clauſe had been general againſt the doing of any thing 2 of 
whereby a man is disfigured or defaced, it might, agreeably to with 
that notion, have been faid, that cutting off the lip, or putting out to the opera- 
an eye, would not have been within the. meaning of this ſtatute, tion of w_ 
becauſe neither of theſe is mentioned in the preamble (a). ann = 
diſapproved of by Lord Chief Baron Parker and Lord Hardwicke, in Ryal v. Rowles, 1 Atk. 174. 182. 
and x Vez. 365, 371. For though, in many caſes, the preamble will not reſtrain the general purview, as 
in Sir W. Jones, 163. Palm. 484. on the conſtruction of the ſtatute of the 13th Eliz. yet it is a rule, 
and ſo agreed there, that where the not reſtraining the generality of the enacting clauſe will be attended 
with incnnvenience, the preamble ſhall reſtrain it. So, though che preamble cannot controul the enact- 
ing part of a ſtatute, which is expreſſed in clear and unambiguous terms, yet, if any doubt ariſe on the 
words of the enacting part, the preamble may be reſorted to, to explain it. 4 Term Rep. 994. —How- 
ever, where enacting words will take in the miichief intended to be prevented, they ſhall be extended 
that purpoſe, though the preamble does not warrant it; and innume:able inſtances of this kind ate in 
the law- books. 3 Atk. 204. Cowp. 543-] 


The general words in one clauſe of a ſtatute may be reſtrained 8 Mod. 8. 
by the particular words in a ſubſequent clauſe of the ſame ſtatute, 1 
| of Armagh, 
If by a ſtatute lands are diſgavelled to all intents and purpoſes, and 1 Lev. 80. 
made deſcendible as lands at the common law, the former general pow 4 
words are ſo reſtrained by the particular ſubſequens words, that, "EY 
although the partibility of an eſtate by which many families have 


been reduced to a low eſtate be thereby put an end to, the cuſtom 


to deviſe is not taken away: for this cuſtom is a privilege at the 
common law, and no part of the cuſtom of gavelkind. | 
The general enacting words of a ſtatute are not to be reſtrained 8 Mod. 144. 


by any words introductory to the enacting words. 1 


Palm. 486. 1 Jon. 164. 


If a particular thing be given or limited in the preceding part » jon. 26. 
of a ſtatute, this ſhall not be taken away or altered by any ſub- Standon v. 


ſequent general words of the ſame ſtatute. 3 


A ſaving in a ſtatute, which is repugnant to the purview. of the tou bet 
ſtatute, is void, „ Wood'scafe. Plow. 564+ 


The purview of a ſtatute may be qualified or reſtrained by a 1 Jen. 339. 


ſaving in the ſtatute; but, if the ſaving be repugnant to the pur- — 
If 
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362 Sͤtatute. 

irg · 206. If a proviſo in ſtatute be directly contrary to the purview of 

Ator- the ſtatute, the proviſo is good, and not the purview : becauſe it 
7.6 80. 0 ſpeaks the later intention of the legiſlators. | 


- vernors of Chelſea waterworks, 


* 


— 226. [As one chapter in a ſtatute may be both general and particular, 

ker, 13, becauſe one chapter may contain divers acts and laws, which may 
* be as ſeveral in their natures as if they were in ſeveral chapters; 
ſo, by parity of reaſon, where there are different proviſions for 
different purpoſes, and penned in different words in the ſame 
chapter, they ought to be ſo conſtrued, to avoid inconſiſtency, as 
if they had been in different chapters, | | 


3. If divers Statutes relate to the ſame Thing, they ought to be 
all taken into Conſideration in conſtruing any one of them. 


Bough, 90. 2 is an eſtabliſhed rule of law, that all acts in pari materia, are 

to be taken together, as if they were one law.] 

Plow. x06. If one ſtatute prohibit the doing of a thing, and another ſtatute 

Stradling v. be afterwards made, whereby a forfeiture is inflifted upon the per- 
ſon doing that thing, both are to be conſidered as one ſtatute. 

Bro. When an action founded upon one ſtatute js given by a ſubſe- 

Waſte, Þ g 7 

Pl. 68. uent ſtatute in a new caſe, every thing annexed to the action by 
the firſt ſtatute is likewiſe given. | n 

A4 Rep. 4+ A ſtatute lately made may be.holden to be within the equity of 

Vernon's a ſtatute made long ſince; and there are in our books frequent 

. inſtances of its having been ſo holden. 

Id. Rm. If a thing contained in a ſubſequent ſtatute be within the reaſon 

1 tan Of a former ſtatute, it ſhall be taken to be within the meaning of 

1 that ſtatute. | | 

2 Jone 63 · 


1 vent. 246. The 13 liz. c. 10. concerning leaſes made by ſpiritual perſons, be- 
Bayley „ing enlarged by the +4 #/iz. c. 11. although only the former of 
We  , theſe ſtatutes be recited in the 18 Eliz. c. 11. * been holden, 
| that the latter is virtually recited therein. | 
In the ſame caſe it is laid down, that there is ſuch a conneQion 
betwixt all the ſtatutes concerning leaſes made by eccleſiaſtical 
perſons, that they are all to be taken into conſideration in the 
eonſtruction of any one of them. The 32 H. 8. c. 28. is not re- 
cited in the 1 Elis. c. 19. nor in the 13 Elia. c. 10. yet a leaſe is 
not warranted by either of theſe ſtatutes, unlaſs it have the quali- 
fications required by the 32 H. 8. c. 28. 
Barn. Chan. The 22 & 23 Car. 2. c. 10. for the berter ſettling of inteflates 
Rep. 276. eſtates, is continued with ſome additional clauſes by the 1 Fae. 2. 
oo c. 17. It was holden by Lord Hardwicke chancellour, that for 
this reaſon the latter ſtatute muſt be conſtrued as if the former 
had been therein recited. ; 
MS: Rep. A queſtion ariſing, whether juſtices of the peace had a power 
+ aug to appoint five overſeers for the pariſh of Sr. Chads in Shrewſbury ? 
. it was holden, that they had not: And by Lord Mansfield Ch. J. the 
u. 30G.z. number of overſeers was by the 39 £liz. o. 3. to be preciſely A. 
3 5 
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As this number might in ſome places have been found too large, 
power is given by the 43 Elia. c. 2. of appointing four, three, or 

two, reſpect being had to the greatneſs of the pariſh ; but no 
power is given to exceed, in any place, the number of four. 'The 

rule of law as to a ſpecial authority is, that every thing done un- 

der the colour thereof which is not within it is void. There was 

no need to inſert negative words in either of the ſtatutes : 

nay, ſince war had been ever given to appoint five over- 
{cers, it would have been quite nugatory to have ſaid that 

fve ſhall not be appointed. As the 39 Elia. was undoubtedly 
under the conſideration of the legiſlature when the 43 Elia. was 
made, it ought, although long ſince expired, to be taken into 
conſideration in conſtruing the latter ſtatute :; for it is a rule in the 
conſtruction of ſtatutes, that all which relate to the ſame ſubject, 
notwithſtanding ſome of them may be expired or are not referred 

to, muſt be taken to be one ſyſtem and conſtrued conſiſtently ; 

2nd the practice has been ſo to do in caſes of bankruptcy, church 
leaſes, and in other caſes, | | 


' 4. The common Law ought to be regarded in the Conſtruction 


of a Statute. 


If a ſtatute make uſe of a word the meaning of which is well 6 Mod. 143. 
known at the common law, the word ſhall be underſtood in the — ” 
ſame ſenſe it was underſtood at the common law. Py 


To know what the common law was before the making of a plow, 365. 


| ſtatute, whereby it may be known, whether the ſtatute be intro- Touch v. 


ductory of a new law or only affirmatory of the common law, is . - 
the very lock and key to ſet open the windows of a ſtatute. er 


1 Rep. 13. Hob. 53. 92. 


In order to conſtrue a ſtatute truly, four things are neceſſary to 3 Rep. 2. 
be underſtood and conſidered. 1. What the common law was erden! 
before. 2. What the miſchief was for which the common law I ja, aga. 
had not provided. 3. The remedy- that is by the ſtatute pro- 2 lat. 303 
vided for the miſchief. 4. The true reaſon of the remedy. 

The beſt conſtruction of a ſtatute is to conſtrue it as near to 1 P. Wan, 
the rule and reaſon of the common law as may be, and by the 255: Miles 
courſe which that obſerves in other caſes. Plow, 4 

2 Inſt. 148. 301. 1 Saund, 240. 10 Mod. 245. 


By the ſtatute de denis it is enacted, that a fine levied of entailed ern 
lands 15% jure fit nullus : yet the conſtruction has been, that ſuch fe C f 
fine ſhall not be a nullity, and only a diſcontinuance ; becauſe at Hob. 97. 
the common law, if a biſhop ſeiſed in the right of his church, 
or a huſband in the right of his wife, had aliened by a fine, it 
3 a diſcontinuance. dect to th . 

en the proviſion of a ſtatute is general, it is ſubject to the 1$how.455. 
controul and order of the common law. | — 

: (In 


384 | Statute. 
21 Mod. IIn alt doubtful matters, and where the expreſſion is in gener 
150 — — ſtatutes are to receive ſuch a conſtruction, as may — 
g able to the rules of the common law in caſes of that nature; for 
ſtatutes are not preſumed to make any alteration in the common 
law, farther or otherwiſe than the aft expreſsly declares; there. 
fore, in all general matters the law preſumes the act did not 
intend to make any alteration ; for if the parliament had had that 

| deſign, they would have expreſſed it in the act. | 

rr Rep. 59. If a new remedy be given by a ſtatute in a particular caſe, this 
 Forſters ſhall-not be extended to alter the common law in any other than 
Hob. 298. that caſe. [Or, as it ſeems better expreſſed by my Lord Vaughan, 
Cart. 365. When a ſtatute alters the common law, the meaning ſhall not 


Vaugh-179: be ſtrained beyond the words, except in caſes of publick utility, 
when ” end of the act appears to be larger than the enadting 
words. 
The ſtatute of 1 Vm. c. 20. de malefaForibus in parcis et viv. 
rits ſhall not extend to forefts : becauſe it is in reſtraint of the com- 
. mon law, and ſuch ſtatute is to be conſtrued ſtrict ly. 


An obſcure ſtatute ought to be conſtrued according to the rules 
of the common law. ; 2, 


5. The Intention of the Makers of a Statute ought to be te- 
garded in the Conſtruction of the Statute, 


Plow. 232, Such conſtruction ought to be put upon a ſtatute, as may beſt 
— anſwer the intention which the makers had in view z for, gui 


heret in litera, haret in cortice. ; 


Plow. 20g. The intention of the makers of a ſtatute is at ſometimes to be 
Stradling v. collected from the cauſe or neceſſity of making a ſtatute ; at other 
14 2. times from other circumſtances. Whenever this can be diſcover- 
212. ed, it ought to be followed with reaſon and diſcretion in the con- 
11 Mod. 161. ſtruction of the ſtatute, although ſuch conſtruction ſeem contrary 
1 aw, 49. to the letter of the ſtatute. 


1 Jon. 105. | , | 
Great regard ought in conſtruing a ſtatute to be paid to the 
conſtruction, which the ſages of law, who lived about the time 
or ſoon after it was made, put upon it; becauſe they were belt 
able to judge of the intention of the makers. It is moreover 3 

maxim, that contemporanea expoſitio eft fortiſſima in lege. 
Plow. 57. Wherever any words of a ſtatute are obſcure or doubtful, the 
 Wimbiſhy. intention of the legiſlators is to be reſorted to, in order to find 
Talons. the meaning of the words. 


11 Rep. 73. 


2 Inſt. 11. 
136. 181. 


Plow. 366. A thing, which is within the intention of the makers of a ſtatute, 
Zouch 7. is as much within the ſtatute, as if it were within the letter. 


10 Rep. 101. b 

Plow. 366. By the 4 H. 7. c. 24. it is provided, that the right of a perſon, 
Touch v. who was within the age of twenty - one years at the time of levy- 
ing a fine, ſhall not be thereby bound: yet, if the difſeiſce die leav- 
ing a wife with child, and the diſſeiſor levy a fine, and altern 
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the child be born, the child, although not within the letter of the 

ſtatute, (becauſe, as the age of a child begins only from its birth, 

it cannot be ſaid to have been at the time the fine was levied with- 

in the age of twenty-one years,) is within the meaning; and his 

right ſhall be ſaved. 

The words of 2 Wem. 2. c 23. are, in caſu quando wir amiſit Plow. 57: 
per defaltam tenementum quad fuit pus uxoris ſuæ, durum fuit quod — — 
uxer poſt mortem viri ſui non habuit aliud recuperare quam per breve 
de recto, propter quod dominus rex flatuit, quod mulier poſt mortem viri 
ſui habeat recuperare per breve de ingreſſu, cui ipſa in vita ſua contra= 
dicere non poteſl. Only a loſs by default of the huſband is within 
the letter of the ſtatute 3 but the conſtruction has been, that a 
woman ſhall have a writ of cui in vita, although the loſs was by 
default of both herſelf and huſband ; becauſe, as ſhe is preſumed 
to have ated under the coercion of her huſband, this caſe is with- 
in the intention of the makers of the ſtatute, | : | 

A thing which is within the letter of a ſtatute, is not within 
the ſtatute, unleſs it be within the intention of the makers. 

The ſtatute of Marlebridge, c. 4. prohibits generally the driving Plow. 18. 
if a diftreſs taken in one county into another. It has however been Jo 
xdjudged, that if land holden of a manor in one county lie in 
another county, the lord may diſtrain upon the land, and drive 
the diſtreſs into the county where the manor lies; for as it would 
be inconvenient and a great loſs to the lord, if he could not drive 
the diſtreſs to his manor, this caſe, although within the letter, is 
not within the meaning of the ſtatute. 

By the ſtatute of Glouceſter, c. 1. it is provided, © That the Plow. 203. 
„ difſeiſee ſhall recover damages, in a writ of entry founded upon radlng v 
« 2 diſſeiſin, againſt him who becomes tenant after the difſeiſor,” "T3 
Yet, if the diſſeiſor make a feoffment by deed to three perſons, 
and make livery of ſeifin to two of them, but the third was not - 
preſent at the livery, nor ever agreed to the feoffment, nor received 
any of the profits, he ſhall not, although he become, by the death 
of the other two, tenant after the diſſeiſor, be liable to anſwer in 
damages to the diſſeiſee: for the legiſlators cduld not intend to 
make him, who never aſſented to the wrong done to the diſſeiſee, _—_ 
anſwerable for it. | = 

[Where it is manifeſtly the intention of the legiſlature, that a £- 2 Ae. 
ſubſequent act of parliament ſhall not controul the provifions of a _ f. 
former act, the ſubſequent act ſhall not have ſuch operation, even . 42 
though the words of it, taken ſtrictly and grammatically, would A 
repeal the former act. 

Thus, in Bro. tit. Parliament, 52. «© Where a ſtatute is, that 
the merchant ſhall import bullion of two marks for every ſack 
of wool exported, and then another ſtatute was made, that the 
* merchant ſhould not be except for the ancient cuſtom, 
© this does not the firſt ſtatute.” Vide cauſam, 4 K. 4. 12. 

And the reaſon is, that it clearly was not the intent of the legiſla- - 
ture that it ſhould have that effect. 

Again, houſes built on lands embanked from the Thamgs, in — 
purſuance of 7 G. 3.6. 37+ 18 veſts thoſe lands in the owners * 1 

Vox. VI. "{Cc | N free Rep. 2. 
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free from taxes, were holden not to be liable to be aſſeſſed to the 
general land-tax impoſed by 27 G. 3. For though (ſtrictly ſpeak- 
ing) the land-tax is an annual ſtatute, and the words of the land- 
tax act, which was paſſed in the 27th year of G. 3. are general 
and ſufficiently large to ſubject theſe lands to the payment of the 
tax in queſtion, yet, as the land-tax is one of the ways and means 

for raiſing the ſupplies every year, and is now become part of the 

conſtant reſources of the country, the legiſlature in paſſing the 

27 G. 3. could not intend to repeal the proviſions of 7 G. 3. which 
_ exempted theſe lands from the land-tax.] 


j | 6. In what Cafes, a Statute ought-to have an equitable Con- 
| ſtruction. 


By an equitable conſtruction, a caſe not within the letter of 2 
ſtatute is ſometimes holden to be within the meaning, becauſe it 
is within the miſchief for which a remedy is provided. The rea- 
ſon ſor ſuch conſtruction is, that the law-maker could not ſet 
| down every caſe in expreſs terms. 

Flond ae. In order to form a right judgment, whether a caſe be within the 
| „equity of a ſtatute, it is a good way to ſuppoſe the law-maker pte- 
1 + =, ſent; and that you have aſked him this queſtion, Did you intend 
at to comprehend this caſe ? Then you muſt give yourſelf ſuch an- 
— ſwer, as you imagine he, being an upright and reaſonable man, 
+ 2:7" would have given. If this be, that he did mean to comprehend 


% a" 


„it, you may ſafely hold the caſe to be within the equity of the ſta- 


„ tute: for while you do no more than he would have done, you do 
not act contrary to the ſtatute but in conformity thereto. 
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In ſome caſes the letter of an act of parliament is reſtrained by 
an equitable conſtruction; in others it is enlarged ; in others the 
conſtruction is contrary to the letter. | 
Bow. 455. That equitable conſtruction, which reſtrains the letter of a ſta- 
t tute, is defined by Ariſtotle in this manner. Aquitas oft corrects 
"" * 1f the Jegis generatim late qua parte defecit; or, as the paſſage is explained 
: *nii had by Peronius, Æquitas eft correctio quedam legi adhibita, quia ab ea 
foe bn abeft aliquid propter generalem fine exceptione comprebenſionem (a). 

- -»t1i.duQtien of the gloſs would not have been neceſſary, We tranſcribe the paſſage :—K; *piy 


r gue; 7 gnitineg » Enogroghwpan, TY N Y f- Ma Ts a-fo)gp, Ariſt. Ethic. ad Nicom, 
n. 3 E. 10. 


g. The words of 2 Weſftm. c. 11. are general, that all bailiffs and 

„receivers, who in paſling their accounts before auditors aſſigned 
ſhall be found in arrear, may be committed to the next gaol: yet, 
if an infant bailiff or receiver be found in arrear, he ſhall not be 
committed; ſor he is not by reaſon of his want of diſcretion with- 
in the equity of the ſtatute. | | . 
„ I a law be made, that whoever does a certain act ſhall be ad- 
4 Y- jadged a felon and ſuffer death, yet, if a madman do this, he ſhall 
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be excuſed : for, as the action is not to be imputed to him, but to 
| 6 3 


gener, 
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an involuntary ignorance brought upon him by the hand of God, 
he is not within the reaſon of the law. f 
But, if a felonious act be done by a drunken perſon, it is felony; 
and, although he did not, when drunk, know what he did, he (hall, 
becauſe he brought the ignorance upon himſelf, ſuffer death. He 
does indeed deſerve to be doubly puniſhed ; for he has been guilty 
of two offences, the ſetting of an ill example to others in being 
drunk, and the doing of a thing which the law prohibited. | 
Actions, which proceed from involuntary ignorance, are in legal 
phraſe ſaid to have been done ex ignorantia; actions which proceed 
from ignorance that might have been avoided, are ſaid to have 
been done ignoranter. 


That equitable conſtruction, which enlarges the letter of a ſta- 
tute, is thus defined: Afquitas eff verborum legis directio efficiens, 
cum una res ſolummodo legis cavetur verbis, ut omnis alia in aquali 
genere eiſdem caveatur verbis. 

The words of the 13 E. 1. are, Circumſpecte agatis de negotiis 
tangentibus epiſcopum Norvicenſem ; yet this ſtatute, although only 
the Biſhop of Norwich be named, has been always extended by an 
equitable conſtruQion to other biſhops. | 

The remedy given by the 9 E. 3. c. 3. againſt executors has 
been always extended by an equitable conſtruction to admi- 
niſtrators ; becauſe theſe are within the equity of the ſtatute. 

A ſtatute ought ſometimes to have ſuch equitable conſtruction 
28 is contrary to the letter. | 


By the 1 F. 2. f. 2. the breaking of a priſon by a priſoner 
confined for felony is made felony : yet, if a priſon be on fire, 
and a priſoner break it in order to fave his life, he ſhall be excuſed, 
notwithſtanding the excuſing of him be directly contrary to the 
letter of the ſtatute. : 

By 2 Weſtm. c. 12. the party acquitted upon. an appeal may 
recover damages againſt all who have been abettors of the appeal: 
yet if a ſon abet his mother in bringing an appeal, he ſhall not, 
although he act contrary to the letter of the ſtatute, be liable to 
damages; for the common law and reaſon both ſay, that it is the 
duty of a ſon to aid and abet his mother. 

If a deed reſpecting lands ſituate in any of thoſe counties 
where the legiſlature have required regiſtration, is not regiſtered, 
and afterwards the ſame lands are fold or mortgaged by a deed 
properly regiſtered z if the perſon claiming under the ſecond deed 
has notice of the firſt. deed, the perſon claiming under the firſt 
deed, though it is not regiſtered, ſhall be preferred to him; for 
though the regiſter act veſts the legal eſtate according to the prior 
regiſtry, yet it is left open to all equity; and there is no danger to 
the ſubſequent purchaſer, who might refuſe, if he had notice of 
the prior conveyance. And a ſimilar conſtruction has prevailed 


upon the ſtatute of enrolments 27 H. 8. c. 16. And fo on the i 


ſtatute of frauds, 29 Car. 2, c. 3. the. courts have decided, that as 
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it was made with a deſign to prevent, either in marriage or any 
other treaties, uncertainty, perjury, and contrariety of evidence, 
_  » the caſes not liable to theſe inconveniencies are not within it.) 
10 Mods, A ſtatute, which is to take away a remedy given by the com- 


83. mon law. o never to have an equitable conſtruction, 
oo PG = _= "7 by 


Vaugh. 373. If the words of a ſtatute do not extend to a miſchief which 
Bolev. rarely happens, they ſhall not be extended by an equitable con- 
ſtruction to that miſchief : but the caſe is to be conſidered as a 
caſus omiſſus ; for the objects of ſtatutes are miſchiefs gue fre- 
quentius accidunt. [But it is no reaſon, when the words of a law 
do enough extend to an inconvenience ſeldom happening, that 
they ſhouid not extend to it as well as if it happened more fre- 
quently, becauſe it happens but ſeldom.) 

Leon. 133 A ſtatute ſhall never have an equitable conſtruction, in order 


roth v. ö 
The Coun. to overthrow an eſtate. 


teſs of Suſſex, i 


Carth, 396. The ſenſe of words uſed in an explanatory ſtatute ought not to 


Inhabitants be extended by an equitable conſtruction; but their meaning, 
of Dalbury a way , 
v. Foſton. the explanatory ſtatute being a legiſlative conſtruction of the words 
_ mY uſed in a former ſtatute, ought to be ſtrictly adhered to. 

t this 
rule, that ſtatutes of explanation ſhall always be taken literally, is denied by Lord Hobart, in 2 Roll. Rep. 
500, 501 Winch, 123. Sir Wm. Jon. 39. ; for no ſtatute-law, he ſays, ſhould exclude all equity. 
And ous. Co. 75. a. it is faid in argument, and ſeems admitted by the court, that ſtatutes of explanz- 
tion are always interpreted beneficially. ] 
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Horton. 


7. A Statute which concerns che publick Good ought to be 
conſtrued liberally, 


21 Rep. 71. The crown is bound by the general words of a ſtatute made for 


Magoaten the maintenance of religion, the advancement of learning, or the 
bo ſupport of the poor: becauſe all ſtatutes, in which the publick are 
S:ra. 517 intereſted, ought to be ſo conſtrued that they may be effectual. 
18, 519. | 
Feuer 4 The general rule is, that the king's rights ſhall not be barred or reſtrained, unleſs he be 
pecially named. I he inſtances mentioned in the text, which are adduced as exceptions to it, open ( 
very uncertain latitude, ** In ſuch caſes,” faith a very ſenſible writer, „I preſume, he may be pre- 
«« cluded of ſuch inferior claims as might belong indifferently to the king or to a ſubjeR, as the title to 
« an advowſon or a. landed eſtate, but not ſtripped of any part of his ancient prerogative, nor of thole 
46 rights which are incommunicable, and are appropriated to him as eſſential to his regal capacity. 
1 Wooddeſ. 31, 2. Parker, 180,] 


Keilw, 298. Every word in an act of general pardon ſhall be taken moſt 
p. 1. © ſtrongly againſt the king. | 5 
Str. 253+ A ſtatute made pro bono publico ſhall be conſtrued in ſuch man- 


rags ner, that it may as far as poſſible attain the end propoſed. 

Wem. 431: The New River water act was holden, although only the city of 

— London be therein mentioned, to extend to places adjacent; be- 

Graves. * cauſe all ſtatutes made for the conveniency of the publick ought 
=> have a liberal conſtruction. | 
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It has been holden, that a ſtatute diſcharging inſolvent debtors 12 Mod. 
ought to be conſtrued 2 7 becauſe it gives away the property 5 f wy 
of ſome ſubject ; and by Holt, Ch. J.—Ler a ſtatute be ever fo 
charitable, if it give away the property of a ſubject, it ought to 
be conſtrued ſtrictly. | | 


8. A remedial Statute ought to be conſtrued liberally. 


Such conſtruction ought to be put upon a remedial ſtatute as 3 tnft. 381. 
will tend to ſuppreſs the miſchief intended to be remedied. b. . 
A ſtatute made for the ſuppreſſion of a fraud, or to give a more Plow. 57. 
ſpeedy remedy for a right, ought to be conſtrued liberally ; be- bot ono 

cauſe ſuch conſtruction is for the furtherance of juſtice. TM 

It is the duty of judges to put ſuch conſtruction upon a ſtatute 3 Rep. 7+ 
as may redreſs the miſchief; guard againſt all ſubtle inventions 3 | 
and evaſions for the continuance of the miſchief pro privato com- 1 Rep. 133. 
modo, and give life and ſtrength to the remedy pro bono publico, ac- 11 Rep. 71 


cording to the true intent of the makers of the law. Mn 


A fine levied by a huſband ſeiſed in the right of his wife is 1 lad. 381. 
within the letter of the ſtatute of Glouceffer; but as the heir 
would be thereby barred of the inheritance of his mother by the 
warranty of his father, although no aſſets did deſcend upon him, 
the conſtruction, in order to prevent this miſchief, has been, 
that _ fine does not bind the heir, unleſs aſſets did deſcend 
upon kim, | 
"By the 13 Elia. c. 10. it is enated, ©& That from henceforth 11 Rep. 74, 
« all leaſes, gifts, grants, feoffments, conveyances, or eſtates to be Mow 
« made, had, done, or ſuffered by any maſter and fellows of a Colleges 
« college, to any perſon or perſons, bodies politick or corporate, caſe. 
« other than for the term of twenty-one years or three lives, ſhall 
e be utterly void and of none effect, to all intents, conſtructions, 
* and purpoſes.” After the making of this ſtatute, the maſter 
and fellows of Magdalen College granted certain premiſes by in- 
denture to the queen, her heirs and ſucceſſors for ever, with con- 
dition that ſhe ſhould, before a day mentioned in the indenture, 
convey and afſure the ſame, by letters patent under the great ſeal, 
to Benedict Spiuala a merchant of Genoa. The queſtion was, 
Whether the grant to the queen were ? or, in other words, 
Whether the queen were bound by the general words of the ſta- 
tute? It was holden, that where the crown has by prerogative 
any eſtate, right, title, or intereſt, this is not barred by the general 
words of a ſtatute; but that, in this caſe, as the queen would not 
be deprived of any eſtate, right, title, or intereſt which ſhe had in 
the premiſes before the making of the ſtatute, ſhe is bound there- 
by; and that ſuch conſtruction is neceſſary, for the preventing of 
ſubtle inventions and evaſions, by which this act, made for the 
maintenance of religion and the advancement of arts and ſciences, 
might be eluded, 
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yr 9. A penal Statute ought to be conſtrued ſtrictly. 


Plow r79, he rules of the common law will not ſuffer the general words 

— * „of a ſtatute to be reſtrained, to the prejudice of a perſon upon 

Bes. Pal. Whom a penalty is inflifted : but there are a multitude of caſes to 

pl. 13. ſhew, that the general words of a ſtatute ought to be reſtrained in 
flavour of ſuch perſon. 18 

Iſt, 4638, Wherever a greater puniſhment is inflicted by a ſtatute for a 

* * * fecond offence, an offender is not liable thereto, unleſs there has 

been judgment againſt him for a former offence ; for a penal ſta- 

tute ought to be conſtrued ſtrictly, and it does not appear, that he 


has been guilty of a former offence, unleſs there has been ſuch 


judgment. 
Bro. Parl. The ſtatute which gives an action of attaint in a plea real, being 
2% a penal ſtatute, has never been extended to a plea perſonal. 
Salk. 205, It was in one caſe holden, that ſtatutes which give coſts are to 


— be conſtrued ſtrictiy; coſts being a kind of penalty. 


Rep. in time And in another caſe, wherein the authority of the laſt-men- 
of Hard. tioned caſe was recognized, it was ſaid by Lord Hardwicke, Ch. J. 


25 rag to be a ſettled rule, that ſtatutes which giye coſts are to be con- 
ants of ſtrued ſtriAly. , 


3 Rep. 7. However true it may in the general be, that penal laws are to 
Heydon's be conſtrued ſtrictly, yet, even in the conſtruftion of theſe, the 
8 Nod. 65. intention of the legiſlators ought to be regarded. 
Plow. 16. It is declared by the 25 E. 3. to be treaſon for a ſervant to kill 
l, his maſter. A queſtion ariſing upon this ſtatute, Whether a ſer- 
vant who had killed his maſter's wife ought to have judgment to be 
drawn and hanged, or only to be hanged ? it was holden by all the 
Judges, that this is treaſon, and the judgment was that he ſhould 
rawn and hanged : and by Coke, J,—Notwithſtanding that a 
ſtatute, which increaſes a puniſhment beyond what it was at the 
common law, ought not to be extended by an equitable conſtruc- 
tion, yet the words of ſuch ſtatute ought to be conſtrued according 
to the true intention of the makers of the ſtatute, 
ro Caf. 71. The 7 H. 7.c. 1. and the 3 H. 8. c. 1. make the departure of 
Aae, a ſoldier from his captain without licence felony. A queſtion 
225 ariſing, Whether the departure of a ſoldier without licence from his 
conductor, to whom he was delivered to be brought to the ſea-ſide, 
was felony? It was reſolved by nine judges againſt three that it 
was felony ; for that a conductor is a captain within the meaning 
of the ſtatutes, and that a penal ſtatute, when made for the publick 
ſervice, and good of the king and realm, ought to be conſt 
according to the intention of the makers of the ſtatute. - 
11 Rep. 34, It was holden, that an offender who had been guilty of arſon 
s ce. Was not entitled to the benefit of clergy, notwithſtanding this was 
not expreſsly taken from him by any ſtatute z and it is added, 


that there are many caſes in our books where penal ſtatutes ag 
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been conſtrued by intendment for the ſuppreſſion of a miſchief, 
the advancement of juſtice, and the putting of a {top to heinous 


ds offences. . | 
A ſtatute which is made for the good of the publick ought, al- + role 


oF though it be penal, to receive an equitable conſtruction. 3 . 

in A ſtatute, which is penal to ſome perſons, may, provided it be pu. :; 
beneficial to all others, have an equitable conſtruQtion ; for every Platt». 

2 ſtatute is penal to ſome perſons: and if the extending of a penal Ne | 

Jag ſtatute by an equitable conſtruction be more advantageous than N 

ta- prejudicial to the greater part of the people, it may by the rules of 10 U 

he law be ſo extended. 2 ls 3 2 

ch 3 2, 


The ſtatute of Marlebridge, c. 24. againſt committing waſte is 10 Mc. 

| penal; yet it has been conſtrued liberally. The words of this 283. 

"g ſtatute are, firmarii non faciant vaſium : but it hag been holden, - —_ 
that the word firmarii extends to ſtrangers; it has likewiſe been 


0 holden, that this ſtatute extends to waſte cmittende, although the 
word faciant in the ſtrict ſenſe of it does only mean active waſte. 
en- It was inſiſted, that the ſtatute againſt ſimony, being a penal Prec. in ©. 
]., law, 1 to receive no aid from a court of equity: but by . 
on- Wright, Lord Keeper This court will aid remedial laws notwith- Genera 
ſtanding they are penal, not indeed ſo as to make them more penal, Sudel. 
but to let them have their proper effect. 
to Even ſtatutes which take away clergy are in ſome caſes to be 10 $:. . 
the taken by equity; and if a ſtatute is made ſuppletory to the com- 436. 


mon law, and in a ſimilar caſe, and takes away clergy, it muſt be 2 285 
conſtrued liberally. J i 


10. Some other Rules which ought to be obſerved in the Con- 
ſtruction of a Statute. 


Such conſtruction ought to be put upon a ſtatute as does not _ 07. 
ſuffer it to be eluded, Heſſey. 3 Rey. 7. 11 Rey. ; 

Every ſtatute ought to be conſtrued for the preventing of delay 2 lu 6:-. 
as much as poſſible. . | hu 

A ſtatute ought to be ſo conſtrued, that no man who is inno- Inst. C0 
cent be puniſhed or endamaged. | 

No ſtatute ſhall be conſtrued in ſuch manner as to be incon- cart. 


venient or againſt reaſon, Tn v, 
ughes. 


1 Inſt. 97. 5 Rep. Cawdiie's c 

By the 12 Car. 2. c. 17. all perſons preſented to benefices in Sid. 22. 
the late times, who ſhould conform as in the ſtatute was direct- DO 
ed, were to be confirmed therein, notwith/landing any act or thing 1 
whatſoever : yet it was holden, that the ſtatute did not extend to 
the 3 of a perſon, who had been ſimoniacally pro- 
moted. 

It the meaning of a ſtatute be doubtful, the conſequences are 10 U. 
to be conſidered in the conſtruction: but, where the meaning is 34" Anf 
plain, no conſequences are to be regarded in the conſtruction; e, 
for this would be afſuming a legiſlative authority. LY 

Cc 4 If 


* 


* 
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Vengh.163, If a ſtatute be penned in dubious terms, uſage is a juſt rule to 

- 370. conſtrue it by; for jus et norma loquendi is governed by uſage, and 

Goſnels, the meaning of words ſpoken or written ought to be allowed to 

[Parker,q4-. be as it has conſtantly been taken to be: but, if the uſage have 

* Rep. been to conſtrue the words of a ſtatute contrary to their obvious 

725. meaning, ſuch uſage is not to be regarded; it being rather an 
oppreſſion of thoſe concerned than a conſtruction of the ſta- 
tute. | 


2874. 63, A ſtatute which gives a new remedy ought not to have a liberal 


Pool v. : 
Srl conſtruction. 


Stra. 2:8, A ſtatute creating a new juriſdiction ought to be conſtrued 
260. Pierce ſtrictly. | 

v. Hopper. 

10 Rep. 7 5» 


Bunb. 106. It has been holden, that the 6 G. 1. c. 21. which gives the 
OS v. commilhoners of exciſe a juriſdiction to condemn in a ſummary 
ae way certain goods therein mentioned, ought to be conſtrued 
ſtrictly; becauſe it breaks in upon the ancient juriſdiction of the 

court of Exchequer. 


2 Mod. 57. A private ſtatute ought not to have a liberal conſtruction. 
Threadneedle v. Lynam. 1 


4 


(K) How a Perſon guilty of Diſobedience to a 
Statute may be puniſhed. 


1 Inſt. 1594 WW HEN a ſtatute giveth a forfeiture or penalty, againſt him 
2. 90. who wrongfully detaineth or diſpoſſeſſeth another of his 
duty or intereſt, he that hath the wrong ſhall have the forfeiture 
or penalty, and ſhall have an action therefore upon the ſtatute at 
the common law; for the king ſhall not have the forfeiture in 
ſuch caſe; and ſo it was adjudged in the Exchequer upon confer- 
ence with the other judges, in an information for the treble value 
— not having ſet out tithes at {c{ngton in the county of Cam- 
idge. 
2 Inſt. 55. As every ſtatute made againſt an injury, miſchief, or grievance, 
does impliedly give a remedy; the party injured, if no remedy be 
expreſsly given, may have an action upon the ſtatute. 
6 Mod. 26. If a ſtatute command or prohibit a thing for the advantage of a 
Anon. particular perſon, that perſon ſhall have an action upon the ſta- 
tute, to recover ſatisfaCtion for an injury done him contrary there- 
to; for it would be ſtrange that there ſhould in fuch caſe be no 
| remedy except in a, court of equity. 
Poph. 175 If a penalty be given by a ſtatute, but no action for the reco- 


wg very thercof be given, an action of debt will lie for the penalty. 


2 And. 727, If a thing be prohibited by a ſtatute under a certain penalty, 


42 N and the penalty, or any part of it, be given to him who will ſue for 


74+ 
10 Rep. 75+ 


2 Hauk. the ſame, any perſon may bring an action or information for the 
c. 26. F 17. penalty, 
Salk. 178. If the penalty given by a ſtatute is to be recovered in a court 


nh. of record, this can only be recovered in one of the ſuperior courts 
| at 


Smi 
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at Weſtminſter ; for being a penal law it ought to be conſtrued 
ſtrictly, and theſe are the courts in which the king's Attorney- 
General is ſuppoſed to attend. 

If an action upon a ſtatute giving a penalty be brought againſt 2 Elia. 


ſeveral defendants, only one penalty can be recovered. Partridge v. Naylor. 


But, if a conviction be upon a ſtatute giving a forfeiture, each Salk, 182. 
defendant muſt pay the forfeiture : for the forfeiture in ſuch caſe FX Queen 
is not in the nature of a ſatisfaction to the party injured, but a 
puniſhment of the offender z and although debts be joint, crimes 
are ſeveral. | 

When a ſtatute commands or prohibits a thing of publick con- Cro. Elie. 


cern, the perſon guilty of diſobedience to the ſtatutes, beſides 3 


being anſwerable in an action to the party injured, is likewiſe te. 2 tac. 


liable to be indicted for the diſobedience. 131. 163. 1 Hawk. c. 23. & 5. 


If the thing commanded or prohibited by a ſtatute can only be 2 Sid. 20g, 
prejudicial to one or two perſons, as, if it be to repair the bank Rex»: 
of a river, for want of having done which the ground of a cer- -- 
tain perſon has been overflowed, no indictment lies; the remedy 
being by an action upon the caſe, 

If a ſtatute, although it extend to all perſons, chiefly concern 1 Mod. 72. 
diſputes of a private nature, as thoſe relating to diſtreſſes between _— Le 
lords and tenants, an offence againſt the ſtatute is not indict- J. 268. 
able. | 
If a ſtatute inflict a new puniſhment upon the perſon guilty of Fitzg. 66. 
an offence, before puniſhable at the common law, the offence is Rex *: 
ſtill puniſhable as it was before the making of the ſtatute. The % Nied. 
crime of forgery, notwithſtanding the 5 Elix., is at this day puniſh- 337. 
able in the 2 manner as it was at the common law. 

An indictment againſt a perſon for having acted as a juſtice of Cro. Jac. 
peace, whereas he had not lands to the value of forty pounds $43: 
per ann., was holden to be bad; becauſe this is a new offence, and mich, 
the method of recovering the penalty given is preſcribed in the 21 Jac. 2. 
ſtatute; and by the court Where a ſtatute creating a new of- 
fence gives a penalty, and directs how it ſhall be recovered, the 
offence cannot be puniſhed in any other way than that directed 
by the ſtatute. | 

Since this caſe it has been holden, that if the thing commanded 1 Mod. 
or prohibited by a ſtatute be of publick concern, an offender againſt ©*2%on's 
the ſtatute may be indicted, although the offence be a newly-cre- 21 Car. 2. 
ated one, and the method directed for recovering the penalty 1 Vent. 63. 
given be not indictment; for that the giving of other affirmative * © 
remedies ſhall not, unleſs theſe words, and not otherwiſe, are 
added, take away the general way of proceeding which the law 
has appointed for the offence. | 

The former, however ſeems to be the better opinion; for it is 2 Hawk. 
laid down in divers books, that if a ſtatute creating a new offence ©; 25: 54: 
appoint a particular method of proceeding againſt the offender, as 

commitment or information, without mentioning an indict- Fig. 47. 
ment, no indiment lies; becauſe, as other methods of proceeding 
are 
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are expreſsly mentioned, that by indictment ſeems to be excluded 
dy implication, | 
3 Burr, In a modern caſe the doctrine of the laſt-mentioned books is 
$ * recognized; and by Lord Mansfield, Ch. J., Croftor's caſe has been 
Wright. Often denied to be law. 
See =; a v. Penſax, 1 Barnard. B. R. 127. Rex v. Robinſon, 2 Burr. 803. Rex v. Boyall, 
834. | ; 
Rex v. [Where a new offence is created by a ſtatute, and a penal 
raum Rep. anne xed to it by a ſeparate and ſubſtantive clauſe, it is not neceſ- 
— . ſary for the proſecutor to ſue for the penalty, but he may pro- 
ceed on the prior clauſe by indictment, on the ground of its being 
| a miſdemeanour.] | 
2 Hawk. It has been holden, that if a ſtatute creating a new offence and 
«.25- 94. inflicting a penalty, provide, that the penalty may be recovered by 
action, bill, plaint, information, or otherwiſe, an indictment will lie 
upon the ſtatute. | 
Stra. $28, By the 12 G. 1. c. 35. a penalty of twenty ſhillings per thouſand 
Rec v. is given for burning place-bricks and ſtock-bricks together; but 
there is no appropriation of the penalty, nor is any method of re- 
covering it directed. Upon a demurrer to an indictment for this 
offence, the court held, that this, like every unappropriated pe- 
nalty, is in the nature of a debt to the crown, and recoverable by 
action in a court of revenue; but that an indictment does not 


lie. 
(L) Of pleading a Statute. 


1. A publick Statute, 


4 Rep. 76. A Publick ſtatute may be pleaded without reciting it : for the 
_— rule of law is, that the judges are ex cio bound to take no- 
Pari pl. 69. tice of every publick ſtatute. 


s Roll. Abr. 465. Cro. Eliz. 601. Doct. pl. 337. 


$ Rep. 28. Upon this principle, that the judges are bound to take notice of 

3 every publick ſtatute, it is holden, that uu tiel record cannot be 

Cro. Car. Pleaded to a publick ſtatute : and by the court—God forbid, that 

355. if the record of a publick ſtatute ſhould be loſt or deſtroyed by fire, 
this ſhould tend to the prejudice of the commonwealth, In ſuch 
caſe, the judges may, from ſome printed copy, or from ſome re- 
cord in which it has been pleaded, or in ſome other way, inform 
themſelves of the contents of the loſt or deſtroyed ſtatute. 

10 Rep. 579. If part of a ſtatute be publick, and the reſidue thereof private, 

TheChan- there is no neceſſity that the part which is publick ſhould be re- 

ce or Vt »« . . 

ford's caſe, Cited in pleading. 

Hob. 227. Sid. 24. 


2. A private Statute. 


4 Rep. 76. If a private ſtatute be pleaded, it muſt be recited ; for, unleſs 
Holland's this be done, the judges cannot take notice of any thing therein 
Koll. Abr. contained. ; 


466. 2 Mod, 57. Dot pl. 33. It 
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Tt is in the general true, that if a private ſtatute be pleaded, 
yl tiel record may be replied: but, if the exemplification of a 
private ſtatute under the great ſeal be pleaded, nul tiel record can- 
not be replied, | 


3. Some general Rules for pleading a Statute. 


In pleading a ſtatute, it is not neceſſary to recite the title; be- 
cauſe this is no part of the ſtatute. 


In pleading a ſtatute, it is not neceſſary that the preamble 
ſhould be recited; for this, although it uſually contain the mo- 
tives of making it, is no part of the ſtatute. 


If a ſtatute make certain circumſtances neceſſary to the validity 
of an act, which was valid at the common law without ſuch cir- 
cumſtances, this does not alter the manner of pleading, which was 
uſed before the making of the ſtatute. 

A tenant for years cannot ſince the 29 Car. 2. c. 3. aſſign over 
his term without doing it in writing; but, as he might have done 
this by parol at the common law, an aſſignment may be pleaded 
without alleging it to have been in writing; and it may be given 
in evidence that it was in writing. 


Where the power to do an act was originally granted by a ſta- 


tute, it muſt be ſhewn in pleading the ſtatute, that the act was 
done according to the direction of that ſtatute, and of every ſub- 
ſequent ſtatute relative to the ſubject. | 

If a will of lands be pleaded, it muſt be ſhewn, that the will is 


in writing, as by the 32 H. 8. c. 1. by which power to make ſuch 


will was firſt given, is directed: and it muſt be likewiſe ſhewn, 
that the requiſites, made neceſſary to the validity of ſuch will by 
the 29 Car. 2. c. 3. have been complied with. 

When a temporary ſtatute, which has expired, is continued by 
a ſubſequent ſtatute, it is ſufficient to plead the former, without 
taking any notice of the latter. 

If one ſtatute have prohibited the doing of an act, and another 
be afterwards made, which inflits a forfeiture on the perſon who 
ſhall do the act, the perſon who ſues for the forfeiture muſt plead 
both ſtatutes, | 

Exception was taken to a replication, that only part of a ſtatute 
therein pleaded was recited, and it was infiſted, that the whole 
ſtatute ought to have been recited : but the whole court agreed, 
that the replication was good; for that no perſon is obliged to 
recite in pleading any more of a ſtatute than the clauſe which 
makes for himſelf. 

But, if there be in that clauſe of an act of parliament, which 
is pleaded, any proviſo or exception, this mult be recited, although 
it ſhould make againſt the party reciting it: for, as the pro- 
viſo or exception 1s parcel of the clauſe which is pleaded, if this 
ſhould be omitted, it would amount to a miſrecital of the clauſe. 


395 
H. H. C. L. 
16. 
8 Rep. 28. 
The Priuce's 
caſe. 


Ld. Raym. 
77. Chance 


v. Adams. 


6 Mod, 62. 
Mills v. 
Wilkins. 

8 Mod. 144 


12 Mod. 


540. 
rch LO 


Bellamy. 


Ihid. 


Lid. 


Lid. 


Stra. 1066. 


Rex v. 
Morgan. 


Plow. 206. 
Stradling v. 
Morgan. 


Plow. 106. 
Fulmeritone 
v. Steward, 
Plow. 65. 
410. 

Cro. Jae. 
140. 

2 jo. 50. 
Plow. 410s 
Newys v. 
Lark. 

Bro. Plead. 
pl. 164. 
Ld. Raym. 


120 


Ide Spier; v. Parker, 1 Term Rep. 141. Rex v. Hall, 14. 322.1] 


It 


Pa 


* 


396 Statute. 
Cro. Jac. Tf one party have only pleaded ſuch part of a ſtatute as it was 
2 0 for his intereſt to plead, the other party may plead any other part 
Porter, of the ſtatute. 50 8 
Ld. Raym: 120. 


Ld. Rym. If in pleading a ſtatute it be ſaid, that the parliament, at which 
8 the ſtatute was made, continued uſque ad a certain day, the words 
Rothwell, #%/que ad in this caſe include the day to which they relate; for 
it is uſual to ſay, that a parliament continued v/que ad a certain 
day, quo die it was prorogued; but in all other cafes the day to 


which they relate is excluded by the words «que ad. 


4. Same Rules for pleading a Statute, which relate to particular 
Parts of the Pleadings. 


: Toft. 12x. If a ſtatute give a new action, the ſtatute muſt be recited in the 
Bro. Act. Writ. f 
tur le Stat. 


pl. 47. Bro. Parl. pl. 75. 


Bro. Ad. But, if a ſtatute giving a new action aſcertain the form of a 

fur te Stat» Writ to be uſed, as is done by the ſtatute giving a formeden is 

Part. pl. 75. deſcender and by other ſtatutes, it is not neceſlary to recite the ſta- 
tute in the writ z for the writ itſelf is in ſuch caſe in the words of 
the ſtatute, | 

Ibid. If an action which lay at the common law be given by a ſtatute 
in a new caſe, the ſtatute by which it is given need not to be re- 
cited in the writ. 

Ibid. If an action of treſpaſs be brought. by an executor de bonis aſ- 
portatis in vita teſtatoris, there is no neceſſity that the writ ſhould 
recite the ſtatute by which the action is given; becauſe an action 
of treſpaſs lay at the common law in other caſes. 

11 Mod. If a ſtatute in any caſe direct what ſhall be pleaded, the plea 

207 Hall v. muſt be in the words of the ſtatute, | 


Holliday. 

5. Of Miſrecital in pleading a Statute. 
Bro. Parl, If one party in pleading a ſtatute miſrecite the matter, year, 
FR. day, or place, the other party may demur generally, there being 
411. no ſuch ſtatute; for he who takes upon him to recite a ſtatute muſt 
2 Hawk. do it truly. 
©. 25. 104. , f 
Plow. 9 If a party recite a ſtatute as made upon a certain day, which 
Partridge v. was not made on that day, he has, although the ſtatute be a pub- 


Straunge. lick ſtatute, failed: for he does not refer to the knowledge of the 

Bro. Parl. judges, as he would have done if he had ſaid againſt the form of 

ops the ſtatute in ſuch caſe. provided. If he had ſaid ſo, the law 
would have referred the pleading to ſuch ſtatute as had been apt 
for it; but, as he has recited a particular ſtatute, if there be not 
ſuch * his pleading is grounded upon a thing which does 
not exiſt. 

Plow. 79. The 32 H. g. c. g. was recited to have been made at a parlia- 


atri 0 * 3 e 4 
— — „ment holden the twenty- eighth day of Apri/ in the thirty 2 — 


prece 


from 


upon 
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year of the reign of Henry the Eighth, whereas In truth the par- 

ſiament began the twenty-eighth day of April in the thirty-furſt 

year of that prince's reign, and was continued by prorogation to 

the time of making this act. It was inſiſted that the miſrecital 

was fatal: but it was holden, that it was not, and by Hales, J.— 

Every meeting of a parliament, after a prorogation, is a new ſeſſion, 

and a ſtatute can never relate further back than to the firſt day of 

the ſeſſion in which it was made. 

In an action of debt upon the ſtatute of E, 6. for not having vel. 126, 
ſet out tithes, the plaintiff declared, that whereas the fourth day 727: _— 
of November in the ſecond year of the reign of Edward the Sixth 1 Mod. 21. 
it was enacted. It was ſaid in arreſt of judgment, that there is Skin. 170, 
no ſuch ſtatute z becauſe the parliament began in the firſt year of 11. ©: 
that prince's reign, and was continued by prorogation to the time a 
of making this ſtatute: but by the court — There are a thouſand 
precedents to the contrary, and, as the conſtant uſage has been to 
recite this ſtatute as the plaintiff has done, we will not depart 
from that uſage, the doing of which would diſturb a great num- 
ber of judgments. 

The ſafeſt way of pleading a ſtatute is to ſay, that it was made 14. Rm. 
at a parliament holden upon a certain day of a certain year of a 35 5 
certain king's reign, without taking any notice of the commence- 1 Ler. par? 
ment of the parliament : for the judges are bound to take notice of Le. Raym. 
the commencement of every parliament, and likewiſe of its pro- f, 
rogations and ſeſſions. Tp 


In pleading a private ſtatute, there was a miſrecital of the day Mo. 551. 
of the commencement of the parliament in which it was made. The Bitop 
This was holden to be fatal, upon a general demurrer; for, al- _ On 
though the judges cannot, ex icio, take notice of the contents of Raya. 210. 
a private ſtatute, they are bound to take notice of the commence- 343. 


ment of a parliament. | Dougl. 97. 


If a ſtatute is recited to have been made at a parliament holden 12 Mod. 
upon a day to which the parliament was adjourned, this is ſuch a _ 
miſrecital as is fatal: for, as an adjournment of a parliament does , Mod. 242. 
not put an end to a ſeſſion, the meeting after the adjournment is Ls. RA 
only a continuance of the ſeſſion. 343- 

It is ſaid, that a miſrecital of the day of making an act of par- 1 Browal, 
liament, which would have been fatal in a declaration, is not fo in 19% . 
a plea in bar. here x 

Nl in reciting the day of making a ſtatute is fatal: Mo. 302. 
as, if it be ſaid, that a ſtatute was made on a certain day in the Ls v. 
firſt and ſecond year of the reign of a certain king; it being im- Haak. 
poſſible, that the ſame day ſhould be in two different years. c. 25. $104. 

A ſtatute was to have been made upon the twelfth day L4. Raym. 
ot November in the year of the reign of William the Third, Ang. 


whereas 
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398  - Statute, 
whereas Queen Mary being at that time alive, it ſhould have been 
in the ſixth year of the reign of William and Mary. For this miſ- 
recital judgment was arreſted, | 


LA. Rim. It has been holden, that as the title of a ſtatute is no part of the 


77+ Chance ſtatute, a miſrecital of this is not fatal. 
v. Adams. 


Paſch. 8 W. 3. "> 
Hardr,'324 This caſe, which was in the court of Common Pleas, appears to 
The Ator- have been determined upon the authority of one in the time of 


8 Hale, Ch. B. which had been determined the ſame way. 


ſon. Paſch. 15 C. 2. 


b Mod. 62, But in a later caſe it was holden, that a miſrecital of the title 

py of a ſtatute is fatal: and by Holt, Ch. J. —ůklt is very true, that 

Mich. the title of an act of parliament is no more a part of the law 

2 Am. than a title of a book is a part of the book; and there is, for that 
reaſon, no neceſſity to recite it: but, if a party do take upon him 
to recite the title of a ſtatute, he thereby ties himſelf up to an act 
ſo entitled, and if he cannot produce it, he is gone. Notwith- 
ſtanding my great veneration for him, I cannot agree with what is 
reported to have been ſaid by Hale as to this point. Gould, J. 
agreed with the Ch. J. Powell, J. gave no opinion; but ſaid, 
that he had concurred with the other judges of the Common 
Pleas, merely upon the authority of the opinion of Hale as re- 
ported in Hardres. | 

Eco. Elis. A publick ſtatute need not be recited in pleading; but, if a 

236. Ya"- take upon him to recite a publick ſtatute, and miſrecite it, the mil- 

3 recital is fatal. n 

Cro. Car. 232. 2 Mod. 99. 


d. Raym. If, after pleading a publick ſtatute, the concluſion be, contra fer- 
or” Saba mam flatuti in hij uſinadi caſu editi, a miſrecital is not fatal; for, 
Plow, 79. as it was not neceſſary to recite the ſtatute, the judges, although 
84. Cro. it be miſrecited, will take notice of the true contents. But, if 
. after pleading a publick ſtatute the concluſion be, cantra 

* flatuti prædicti or vigore flatuti prædicti, a miſrecital is fatal; for 

by the concluſion the pleading is tied up to the miſrecited ſtatute. 
Cro. Eliz. A miſrecital of a publick | Ks is ſo fatal, that the court, well 
245. ove knowing there is no ſuch ſtatute, cannot, even if both parties 
Dougl. 97. ſhould conſent, give judgment. | 
yce v. Whitaker. ] 


Sid. 356, A private ſtatute being miſrecited in pleading, the plaintiff de- 
—— 19 murred: but did not ſhew the miſrecital for cauſe. The court 
olby y, doubted, whether, in the caſe of a private ſtatute, they could, 
ray. from a printed copy, or from the record, or in any other way, 
take notice, that the ſtatute was not as the defendant had recited 

| it; and the caſe was adjourned. Nee 
14. Raym. It has been ſince holden, that, although a private ſtatute be 
A I miſrecited in pleading, the court muſt take it to be as recited, 
— * Anm. unleſs it is denied to be ſo by pleading uu tiel record; or ſhewn 
2 Mod. 241. to be otherwiſe, by alleging how it ought to have been . 
N very 


* © 
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Statute. 309 
Every miſrecital of a ſtatute in a material part is fatal. Cro, Car, 


136. 522, 
| Ld. Raym. 332+ 2 Mod. 98. 
The words of the 8 H. 6. c. 9. are, if it be found by verdict, or Cro. Ens. 
in any other manner by due form of law, that the 3 In re- 136. Fire 
citing this ſtatute the words, or in any other manner, were omitted. La. Ra 
The miſrecital was holden to be fatal; becauſe the ſenſe of the 382. 
ſtatute is thereby altered, it being tied up to a recovery by verdict 
only: but it was ſaid, that if the miſrecital had been of a part 


not material, the miſrecital would not have been fatal. 


extending to all actions, whereas it did in truth extend only to 
ſonal aCtions. 


A miſrecital of a ſtatute in an immaterial part is not fatal. Cro, Car. 
Ld. Raym. 382. 2 Mod. 98. [But gu. if it be ſet out unneceſſarily, for in that caſe the — 
of the miſrecited part ſeems not to be conſiderable; the court will hold the party to half a letter. 
Doug. 97+ and vide Mills v. Wilkins, ſupra. ] 

In an action of falſe impriſonment, the defendant juſtified un- Godb. 246. 
der the 1 M. c. 3. which ſtatute was recited in theſe words, f C'9fe v- 
any perſon ſhall maliciouſly and contemptuouſly moleft, It was upon a 2 Bld , 
general demurrer inſiſted, that the words of the act are in the diſ- 48, 49. 
junctire ma/iciouſly or contemptuouſly : but by the court—Where 
the word which precedes and the word which follows are of the 
ſame import, the disjunctive or means the ſame as the copulative 
und but, if the two words are of different import, as by word or 
deed, it is otherwiſe, Another part of this act was thus recited, 
by the ſaid juſtices or by the better part of them, To this recital it 
was objected, that the words are by the ſaid juſtices or by the more 
part of them : but the objection was over-ruled, 

The words of the ſtatute of Winchefter are, foraſmuch as from 2 Mod. 99. 
day to day robberies, murders, burnings and theft be more often uſed. 2 Jon. 51+ 
In an action upon this ſtatute, brought by a perſon who had been 
robbed, the recital was in theſe words, feraſmuch as from day to 
day robberies, murders, burning of houſes, and theft be more often 
ved : But, as the plaintiff's caſe was founded upon a robbery, the 
_ were unanimouſly of opinion, that the miſrecital was not 

atal. 

A miſrecital of a publick ſtatute is not cured by a verdict: nor Cro. Eliz. 
can the court, who are bound to take notice of the contents of 245: 
every publick ſtatute, give judgment; becauſe they know the ſta- wan. 
tute to be otherwiſe, Ps 

It is laid down, that a miſrecital of a publick ſtatute, in a part Styles, 
which does not go to the ground of the action, is after a verdict Boomer v. 
cured by the ſtatute of jeofails. _ 

A miſrecital of a private ſtatute is cured by a verdict: for ad- LA. Raym. 
Yantage ſhould have been taken of the miſrecital, by pleading nul 2 * 
tie record, or by ſhewing the ſtatute to be otherwiſe. 11 


6. Of 2 Mcd. 241. 


6. Of Surpluſage in pleading a Statute. 


Bro.Nug. An act of parliament, for the reſtitution of an heir after the 
& Supe attainder of his anceſtor for treaſon, enabled the heir to enter. 
re. He did enter, and brought a. ſcire facias againſt J. N. quare terra 
| reſumi non debet, et liberari querenti. The word reſumi was not in 
the act: yet the better opinion was, that the ſurplulage, although 

in a judicial 1 was not fatal. 


Summons and Severance, 


Tus title is diſtinguiſhed in the beck by the name of Sum- 
mont and Severance : but the proper name of it is Severance; 
for the ſummons is nothing more than a proceſs, which muſt in 
certain caſes iſſut before judgment of ſeverance can be given, 


It will here be proper to ſhew, 


(A) The Neceſſity of Judgment of Severance i in 
ſome Caſes. | 


(B) By whom Judgment of Severance may be | 
given. | 

(C) Where a Summons muſt iſſue, before Judgment 
of Severance can be given. 


(D) At what Time Judgment of Severance muſt be 
prayed in a Writ of Error. N 


E) Who may pray Judgment of Severance. f 
F) In what Actions Judgment of Severance may be 12 
given. p 
(G) Where the Writ abates notwithſtanding there tr 
1s Judgment of Severance. - 
(H) The Conſequence of Judgment of Severance i ap 
the a ſevered, Ju 
ſu 
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(A) The Neceſſity of Judgment of Severance it 
ſome Caſes. 


13 a rule of law, that if two or more have a joint tight to 4 
thing, they muſt join in an action for the recovery thereof. 

Joint-tenants muſt emplead jointly : for they claim under one 1 Iidft. 180. 
title, . 

Parceners, who make but one heir, muſt, in order to recover 1 Inſt. 163, 
the poſſeſſion of their anceſtor, join in one præcipe. W 

Executors, becauſe the right of their teſtator devolves on all of Godolphs 
them, muſt join in an action for the recovery of any thing due nb -· Legs 
to their teſtator. 95 Salk: 4 Cheek. 615 

If two or more perſons, who have a joint right of action, have Cro. Elis. 
not all joined in an action which is brought, the defendant may 55+, 
plead in abatement : for if any one could recover in ſuch caſe Noor. 
ſingly, 2 other might; the conſequence of which would be, 9 Rep. 37. 


that the defendant would be liable to anſwer in divers actions for * 39 — 
the ſame matter. ä ae 


g Ys 


It is indeed in the power of one or more of the perſons, who 1 laſt. 139. 
have a joint right of action, to commence a ſuit in the name of — 
all in whom the right is: but, notwithſtanding a plea in abatement = eg 
would be thereby prevented, it would till be in the power of any 
one of them, by neglecting to appear, or by refuſing to proceed 
afterwards in the ſuit, to render it fruitleſs. 5 

For if an action be brought in the name of two or more, and Bro. Summ, 


one make default, the nonſuit of him is the nonſuit of all. and Sev. 
pl. 2. pl. LL pl. 7. 


So, if a writ of error be brought in the name of two or more, ceo. Elz. 
the aſſignment of error cannot be by one without the other or 892. 
others, | 1 

romwell, 

To prevent the inconvenience and the failure of juſtice, which Hard. 418. 
would be, if all the other perſons having a joint right of action Manley v. 
ſhould be precluded by the negligence or colluſion of one from Bie. $9 
having the effect of a ſuit, the law has provided, that if one of the and Sev, 
perſons, in whoſe name a joint action is commenced, do not ap- f.. 4. pl. 16, 


* pear, or do after appearance make default, the other or others 


may have judgment ad ſequendum ſolum, or in other words judg- 

ment of ſeverance. 

If two bring an aſſize, and one come not at the day, a ſummons Bro. Summ, 

ed ſequendum ſimul may iſſue ; and if the party ſummoned do not and Sev. 

appear at the return of the ſummons, the other party may pray 

judgment ad ſequendum ſolum. | 
If eight have joined in an aſſize, and five of them are non- Bro, Summ- 


. , . nd Sey, 
22 will not ſue, judgment of ſeverance may be had againſt 22 


Vox. VI. Dd if 


pl. 4 pl. . 


Fs 


| 
| 
| 
| 
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40 Summons and Severance, 

Fits. N. B. If in a writ of quo jure by two, one make default, judgment of 

1 1g 126, ſeverance may be had by the other; in which caſe the nonſuit of 

39* the one ſhall not be the nonſuit of the other. : 

After judgment of ſeverance againſt one or more of the plain. 

tiffs in an action, the other plaintiff or plaintiffs may proceed in 

(B) By whom Judgment of Severance may be 
e given. | | 


Bro. Summ. JUSTICES of ni, prius have no power to give judgment of ſe- 
_— verance; for ſuch judgment can only be given by the juſtices 
2 Roll. Abr. of the court in which the record is. | 


(C) Where a Summons muſt iſſue, before Judgment 
PE of Severance can be given. 


1 Inſt. 139. FF two or more are joint plaintiffs in an action in which there 
Bro. Summ. A may be judgment of ſeverance, and one of them has not ap- 


— — eared, he mult be ſummoned before judgment of ſeverance can 
2 Roll. Abr. be given againſt him ; becauſe a writ may have been purchaſed in a 
*. a perſon's name without his privity. | ji 
Bro. Summ. But, if two or more joint plaintiffs in an action have both ap- f 
ny Ser. peared, and afterwards one make default, the court may, without a 
7 Rep.135. à previous ſummons, give judgment of ſeverance againſt him. 
Hard. 317. b. 
| c 
(D) At what Time Judgment of Severance muſt be m 
| prayed in a Writ of Error. 
Cro. Ja JUDGMENT of ſeverance cannot be given in a writ of error, Wi 
117. unleſs it be prayed before the defendant has pleaded in nullo ef m. 
Blunt v. 
Sned tone. aum. | | 
a Lilly Pr. But ſuch judgment may be given after a joinder in the aſſign- or 
Reg. 663. ment of error. | - joi 
| 
| | E 
(E) Who may pray Judgment of Severance. ey 
Bro. Summ. FF two of four joint-tenants diſſeiſe the other two, the two, who - 
and Sev. are diſſeiſed, may bring an aſſize in the name of the four, and 
P37: may have judgment of ſeverance againſt the two difſeiſors. lead 
Mod. 150, Judgment of ſeverance may be prayed by one joint-tenant againſt 
2 3 r 4 
x51 Pullen any other joint-tenant who has joined in an avowxy. | bat 
Noy, 1. But, where two joint-tenants, who had acknowledged a ſtatute — 


Farmer v. upon which their land was taken in execution, did afterwards join 
in bringing an audita querela upon the ſtatute, it was holden, that 
judgment of ſeverance could not be given; for the wrong done 

” Wo 


ers 7 ” wo 


- 


t 


re 
p- 
m 
in 


Summons and Severance, 403 
to one by taking the land in execution being no wrong to the other, 
they ought not to have joined, but each ought to have brought an 
audita querela. 8 . 

One tenant in common cannot in the general pray judgment 2 Inft. 197, 
of ſeverance ; for, as the titles of tenants in common are diſtin, 5 Mod. 11. 
they are not in the general obliged to join in an action: but one 
tenant in common may pray judgment of ſeverance in an action 
of quare inipedit for the recovery of an advowſon; becauſe, as an 
advowſon is not diviſible, tenants in common muſt join in that 
action. : 

If two or more parceners have joined in an action for recover- 1 Iaſt. x64 
ing the eſtate of their anceſtor, judgment of ſeverance may be 
prayed ; becauſe they could not avoid joining in ſuch action. 

If a perſon having two daughters be diſſeiſed, and the daughters ig, 
die leaving iſſue, any of their iſſue may pray judgment of ſever- 
ance : for, as a joint right deſcended upon them from their com- 
mon anceſtor, they muſt all join in a precipe; and it makes no 
difference, whether the anceſtor, ſeeing he was out of poſſeſſion, 
died before the daughters or after; — in either caſe the iſſue 
muſt make themſelves heirs to the perſon laſt ſeiſed. | 4 

But, if the two daughters had in this caſe been actually ſeiſed, Bro. Copare. 
and afterwards diſſeiſed, none of their iſſue could have prayed 33 
judgment of ſeverance; becauſe, as diſtinct eſtates deſcended * _—_ 
from ſeveral anceſtors, it was not neceſſary for the iſſue to join in 
a præcipe. 

55 of ſeverance may be prayed. in an action of treſpaſs Godolph. 
by executors for an injury done to the goods of their teſtator; be- OB. Meg 
cauſe, as in repreſenting him they make but one perſon, they Mr UPI 
muſt all join in ſuch action. EAT 


If two or more perſons, who have joined in a writ of error, 6 Rep. 25- 
were under a neceſhty of joining therein, judgment of ſeverance 
may be prayed. Elis. 892. 


No judgment of ſeverance can be prayed in a caſe wherein two 2 Roll. Abr. 
or more perſons, who might have brought ſeparate actions, have 30, 
joined in an action; for it was their folly ſo to do. 

If four perſons join in an action of guare impedit for the re- Bro. Quar. 
corery of an advowſon, and one vary from the others in making . 
title to the advowſon, judgment of ſeverance cannot be prayed, 
but the writ ſhall abate; for they ought not to have joined in the 
action, unleſs their title had been joint. 

A., B., and C. being jointly ſeiled of certain premiſes made a Bro. Sum. 
leaſe thereof to D. for life; and afterwards B. and C. releaſed to a4 
4. In an action of waſte by A. the leaſe was pleaded by D. in ** ** 
abatement z and it was infiſted that B. and C. ought to have bop 
joined in the action: but it was holden, that as the a hy , 
and C. was gone by the relcaſe, A. might ſue without them. 
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Summons and Severance, 


( In N what Actions Judgment of Severance may 


be given. 


5 ed UDGMENT of ſeverance may be given in an aſſize; in a writ 
Bro. Judg. 


of coſinage; in a writ of quo jure; and in all real actions. 


10Rep.135- Judgment of ſeverance cannot be given in a writ of quid juri; 


ead v. Red- ęlamat ; becauſe the tenant ſhall not be compelled to attorn to one 


rſon. 


1 Int. 286. Judgment of ſeverance may be given in an action of detinue of 
charter: for this action ſtandeth in the realty. 


Bro. Chart. 


de Terre, 
pl. 74 


Bro. Summ· But judgment of ſeverance cannot be given in an action of cham. 
perty ; becauſe this action, as only damages can be recovered 
therein, is perſonal. | 

x Inſt. r39. Judgment of ſeverance may be given in all mixed actions. 


and Sev. 


pl. 20» 


Bro. Chart 


de Terre, pl. 74+ 
Judgment of ſeverance may be given in an ejectione firme, be- 
cauſe. the land itſelf, as well as damages, may be recovered in the 


Keilw. 47+ 


action. 


Bro. Summ.” And for the ſame reaſon judgment of ſeverance may be given in 


2 du. an action of waſte. 

Abr. 488. f 8 WE 

x.inſt. :39- Tt is in the general true, that judgment of ſeverance cannot be 
Bro. Chart given in a — war aQtion. A 


pl- 74+ Bro. Summ. and Sev. pl. 8. Cart. 191. 


Gilb. Rig. 
Of. 196, they muſt join in an action; yet no judgment of ſeverance can 
. Hi, be given: 


Cro. 


Cart. 191. 


Rickfield v. 


Udall, 


Went, Off. may g 


If a 


way refuſe to ca 


treſpaſs be committed upon the eſtate of two joint-tenants, 


or, as either might have releaſed the damages, either 
on a ſuit for the recovery of damages. 


an action of debt be brought by two obligees of a bond, judg- 
ment of ſeverance, although they muſt join in the action, cannot be 


given: 


becauſe either may lifcharge the debt; and the law does 


hot provide for a caſe, in which one man has by his own folly put 
himſelf into the power of another. | ; 
But judgment of ſeveranoe may be given in a perſonal action 


brought by two or more executors; for although any one of them 


ive a releaſe, the releaſe would be a devaſtavit in him: but, 


of Exec. 96. as the refuſing to join in carrying on the ſuit is not a devaſavit, 
if judgment of ſeverance could not be given, any one of them 

may, by colluding with the debtor, prevent the recovery of a debt 
due to his teſtator, without being guilty of a devgſlavit. 


104. 


Hard. 317. 


Manly v. 
Lovell. 


a Roll. Abr. 


* 


If two executors however declare in an action of trover for: 
bond loſt in the time of their teſtator, but lay the converſion after 
his death, judgment of ſeverance cannot be given; becauſe as the 
converſion, which is the gilt of this action, was in their own ow 
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it is like an action of treſpaſs upon their own poſſeſſion, in which 
judgment of ſeverance cannot be given. - | 

Judgment of ſeverance may be given in an action of attaint upon 1 Inft. 239. 
areal action; for wherever ſuch judgment might have been given Bre. Summ. 
in the principal action, it may in an action of attaint ſounded upon yy, a. pl. 7. 
that action. 55 7 | 

Judgment oF ſeverance may be given in a ſuit upon a writ of . Inf. 1496 
error, or in a ſuic upon a ſcire facias, provided it might have been N 255 
given in the original action; for theſe actions, although perſonal, 649. 
ſhall follow the nature of the actions upon which they are founded. 

Judgment of ſeverance may ſometimes be given in ſuit upon a 6 Rep. 25. 
writ of error, although it could not in the original action. - Ruddock's 


Cro Jac. 177. 616. Cro. Eliz. 649, 
The diſtinction ſeems to be, that if any thing may be recovered 10 Rep 133. 


by two or more plaintiffs in a writ of error, judgment of ſeverance Read v. 
cannot be given; but where a writ of error is brought by two or F 


. . . . 6 R 0 . ; 
more plaintiffs to diſcharge themſelves from ſome burden, judg- Cro. Elis. 
ment of ſeverance may be given, 649. Cro. Jac. 117. 616, 


If two plaintiffs in an action of debt are barred by an erroneous Oro. Elis. 
judgment, and coſts are taxed againſt them, and they afterwards 3 
bring a writ of error to get rid of the coſts, judgment of ſeverance 22 
cannot be given; becauſe, as either of them might before judg- Cro. Jae 
ment have releaſed the original action, it is now in the power of 17. 16. 
either of them to give a releaſe of error, which ſhall bind the 
other. „ i 1 

But, if divers are defendants in an action, and judgment is cro. e. 
againſt them, and they bring a writ of error to diſcharge them- 616. 
ſclyes of the coſts and damages of the action, judgment of ſeverance —— on 
may be given: for, although the coſts and damages are a mere 6 Rep. 25» 
perſonal duty, it would be hard, that a releaſe of error by one, 2* Bop. 13 
with whom the others are compelled to join in bringing a writ of 6% © 
error, ſhould be prejudicial to the others: nay, this would put Cro. Jac. rg. 
it into the power of a plaintiff, to ſecure himſelf always againſt 7+ 
a writ error, nothing more being neceſſary, than to make ſome 
perſon, upon whom he can depend to collude with him, a defendant 
in the action. | i 

It has been holden, that if there be judgment of outlawry Salk. 496. 
againſt two, a writ of error to reverſe the judgment muſt be in the Ammos ve 
name of both; that if only one appear, judgment of ſeverance may 
be given againſt, the other ; and that the judgment in the original 
action may in ſuch caſe be reverſed for the benefit of him who 
does appear, | i 

This determination, if not miſtaken by the reporter, ſeems to 6 Rep. 2g. 
have been a haſty one; for it is laid down, and in books of the Ruddock's 
beſt authority, that where four had joined in a writ of. error to — 
reverſe a judgment of outlawry, and two of them had made de- Ses. pl 11. 
fault, judgment of ſeverance could not be given; becauſe, as they 


might have had ſeveral writs of error, it was their folly to join in 
one writ. | | 
Dd 3 Judgment 


9 
\ 


gob Summons and Severance. 


— 139. —— of ſeverance may be given in a ſuit upon a writ of 
ro. umm» audita guerela, brought by two upon a judgment in a perſonal 
„ action: for, ab the fuit is by way of defence, it would be hard, 


6 Rep. u5 that the nonſuit of one ſhould be the nonſuit of the other. 
bas. Cro. Jac. 616. 


Godb. 59. It is ſaid, that judgment of ſeverance may be given in an aclion 


Juen s caſe. upon the caſe, quare exaltavit flagnum, per quod ſaum pratum fuit 
2 | 


(G) Where a Writ abates after Judgment of Seve- 


rance. 


10 Rep 134. FF two joint-tenants join in a ſuit upon a writ of /cire faciat, and 
v. one die after judgment of ſeverance, the ſuit does not abate z 

zaman. becauſe it is founded upon a judicial writ. 

Cro. Car. But, if two joint-tenants join in a real action, and ono die after 

5 — ag v. judgment of ſeverance, the action does abate; becauſe it is founded 
10 Rep. 134. upon an original writ, ; 

Cto. Jac. 19. 

zoRep.134. For the ſame reaſon, if two parceners join in a real action, 


— and one of them die after judgment of ſeverance, the action does 


Cro. Jac. 19 abate. 
Cro. Car. 574. 


21 Rep. 45. The reaſon why an original writ abates in the two latter caſet 
is, that the ſurvivor, who upon the death of the other became 
A 4 Entitled to the whole, may have an original writ to recover the 
xSaunda3s. Whole: for if an original writ, which when it was ſued out was 
proper, become afterwards uutrue or unfit for the party's caſe, 
and he may-have another original writ which agrees with the real 
truth of his caſe, the original writ does abate, notwithſtanding 
the alteration was occaſioned by the act of God; becauſe the law 
will not ſuffer a party to recover under an original writ, the 
words of which are falſe or unfit for his caſe. 

yoRep.134 But, if an original writ become after judgment of ſeverance un- 
Ready. true or unfit for the party's caſe by ſome act of his own, the writ 
does not 15 facto abate, it being only abateable; becauſe it would 
in ſuch caſe, provided there had been no judgment of ſeverance, 

have only been abateable. | 
1 Inſt. 1979. If two parceners or two joint-tenants join in a writ guare im- 
256. 124. edit, for the recovery of an advowſon, and one die after judg- 
Theben ment of ſeverance, the writ, notwithſtanding it is an oxiginal writ, 
given, does not abate: becauſe, as the advowſon is not devifable, the 
den not #>- party who proceeded in the ſuit would have recovered the whole 
Docks refer. if the other party had lived, and conſequently no new right 1s 


— acquired by his death. 


references applicable even to the ſubject.] 


15 'Y 
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If two perſons join in a writ of error brought to reverſe a judg- 10Rep. 135. 
ment, and one die after judgment of ſeverance, the writ, although — v. 
it be an original writ, does not abate.;; becauſe, as the defign of 6 Rep. 23. 
the plaintiffs is only to diſcharge themſelves of a judgment, the Cro. Eliz. 
deceaſed party could not, although there had been no judgment 825. 
of ſeverance, have releaſed the error. Ion 
The death of one of the plaintiffs after judgment of ſeverance 1 laſt. 239. 
in a ſyit upon a writ, audita querela does not abate the writ, al- os Elia. 
though it be an original writ, becauſe nothing can be recovered 8 
in the ſuĩt; the deſign thereof being only to get rid of a charge 6 Rep. 2 56. 
to which the plaintiffs are liable. 10 Rep. 235. 
If an action of debt be brought by two executors, and one die ro. Elis. 
after judgment of ſeverance, the writ does not abate: for the 652+ 
right of the ſurvivor, who might, if the other had lived, have re- _— 6 
covered the whole debt, is not thereby altered, Hard. 3 = 
; | Went. Off. of Exec. 96. 104. 


A writ does not abate, after judgment of ſeverance, becauſe Bre Brief, 
the party againſt whom judgment has been given was an alien; #3!» 
for advantage ſhould have been taken of this in pleading. 


(H) The Conſequence of Judgment of Severance to 
the Party ſevered, 


THE power, which a party againſt whom judgment of ſever- Bro. Proe. 
ance has been given, had over an action, is thereby ſo entirely Pl. 12. 

at an end, that his name can never after be made uſe of in any of 3 

the proceedings. i | 

An action of debt had been brought by fix executors, but there Cro. Car, 
was afterwards judgment of ſeverance againſt three of them; and . 
final judgment was entered in the names of the three who had parkhurft. 
proceeded in the ſuit. It was aſſigned for error, that the other 2 Roll. Abr. 
three, notwithſtanding the judgment of ſeverance, were ſtill exe- 9% 
cutors, and conſequently, that they ought to have been named in 
the final judgment: but the court held, after ordering precedents 
to be ſearched, that the final judgment ought to be entered only in 
the names of the executors who had proceeded in the ſuit. 

Two executors had joined in an action; but there was judg- Wentw Off. 
ment of ſeverance againſt one of them. The other proceeded to *f Exec. 
final judgment, and then died. As the ſurvivor was no party to * * 
the final judgment, it was holden, that he could not take out exe- pl. 17. 53. 
cution upon it. | pl. 30. 

One executor may indeed, although judgment of ſeyerance be Godolph. 
given againſt him, releaſe the debt, for which an action is brought 4. 
in the name of him and another executor, at any time before final Dal. 51, 
judgment: but this does not proceed from any power he hag over pl. 17. 53» 
the ation, but from an intereſt which he al has in the debt. 9 
The preſumption of law is moreover, that, as he is liable to of Exec. 104. 
zuſwer for the debt ſo releaſed, it being a devgflavit, his co-cxe« 


cutor is not thereby injured, 


, Summons and Severance. 
Tf a writ of Men be brought in the name of three parceners, 
and there be judgment of ſeverance againſt one, that party ſhall, 
— the judgment, have a third = of the eſtate z 
the deſign of the ſuit being to make partition of the cſtats. 


Superſedeas. 


$uperſedeas, in the ſtrict ſenſe of the word, means the ſetting 
aſide or annulling of an act. 
But the word in its legal acceptation, means the nn as 
well as the ſetting aſide or annulling of an act. 


The matter which falls properly under this title ſhall be ranged in 


e following order ; 


(A) Of the different Kinds of Superſedeas. 
(B) Who may award a Writ of Superſedeas. 


(C) In what Caſes a Writ of Superiedens may be 
awarded, 


6 Of certain Writs which are Superſedeaſes by 
mplication. 


1. Of a Writ of Audita Duerela. 

2. A Writ of ſecond Deliverance. 

3. A Writ of Habeas Corpus ad faciendum & recipiendum. 
4+ A Writ of Certiorari. 

5. A Writ of Error, 


IE) Of certain Requiſites, which are neceſſary to the 
making of a Writ of Error a Superſedeas, 


I, It muſt be allowed. 
2. Bail muſt be put in thereto. 
3. It muſt be proceeded in without Delay. 


(F) To what Time a Writ of Error relates as a 
Superſedeas. 


(G) What the Effect of a Superſedeas is. 


H) How Diſobedience to a Superſedeas may be 


puniſhed, 


Hs He . Ht} Hs Py, 


he 
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Superſedeas. 


| (A) Of the different Kinds of Superſedeas. 


A Superſedeas ĩs ſometimes expreſs, at other time it is implied. 
An expreſs ſuper/edeas may be by writ, or without writ. 
When it is by writ, the perſon, to whom the writ is directed, 
is commanded, to forbear the doing of an act therein mentioned; 
or, if the act have already been done, to annul it as far as poſ- 
ſible. | : 
If an exigent have been awarded againſt a perſon, he may pitzh. NM. n. 
have a writ directed to the ſheriff, commanding him, upon the 236. 
on's finding ſureties to appear at the return of the exigent, 
that if he have not arreſted him, he do not arreſt him, but ſuffer 
him to go in peace; and that if he have arreſted him, he diſcharge 
him. 
Or the perſon againſt whom an exigent has been awarded may, pid. 
upon finding ſureties in a court which has power to award it, have 
a writ of /uper/edeas, directed to the ſheriff, to the ſame effect. 
An expreſs /uperſedeas without writ is, where a perſon who has 
purſuant to an authority in him veſted, made an order for the doing 
of an act, does, by a ſecond order, forbid the doing of the act. 
If a juſtice of the peace have made an improper order, he may, sti 6. 
upon finding that he has ſo done, by a ſecond order ſuperſede the e — 
former order. . Pancras v. The Inhabitants of Rumbald, 
But, if the act directed by the former order to be done were 
done before the delivery of the ſecond order, it is doubtful whe- 
ther this ſhall annul the act; and it may perhaps be proper, that 
= a writ of ſuperſedeas ſhould have a retroſpective power. 
very writ is a ſuperſedeas by implication, by which, although 
no writ of ſuperſedeas have iſſued thereupon, the doing of an act 
is prevented. 
But a writ, which is only a ſuper/edeas by implication, cannot 
annul an act, which was done before the writ iſſued, 


(B) Who may award a Writ of Superſedeas. 


A Writ of Pers does not lie from any other court to the 
court of Chancery; but this court may award a writ of ſu-- 
þerſedeas to a writ from the ſame court. 
If one perſon have ſued out a writ of ſapplicavit from the court Fiuh. N. n. 
of Chancery, for arreſting another to find ſureties of the peace, 235 
the perſon againſt whom this writ is awarded, may have a writ f 
ſuperſedeas from the ſame court, commanding the ſheriff to for- 
bear to arreſt him. 
A writ of ſuperſedeas may at any time be awarded from the 
court of Chancery to any ** court. | | 
A capias ad ſatisfaciendum having iſſued from the court of King's Bro. Superf. 
Bench, a writ of ſuper/edeas was awarded by the court of Chance- bl. 5. 
Ty, commanding the juſtices of that court to ſurceaſe. This writ 
was 


Superkedeas. ä 


was by ſome thought to be contrary to the law: but Finch, be. 

cauſe it was gut of a higher court, did ſurceaſe, and no further 

proceedings were had. . 

Bro. Peace, If, after ſurety of the peace have been granted by the court of 

N. 17. King's Bench, a writ of /uper/edeas come from the court of Chan. 
cery to the juſtices of that court, their power is at an end. 

Any court of record at We:/minfter may in term-time award 3 
writ of /uper/edeas, to any writ or proceſs which has iſſued from 
the ſame court; or to the proceedings of any other court, in caſe 
the other court have proceeded in a matter properly conuſable in 

the court from whence the writ of /uper/edeas is awarded. 
Fitzh, N. B. If a capias or an exigent have been awarded againſt a perſon, 
236. he may in term-time have a writ of ſuper/edeas out of the court 
which awarded it, 1 
Bro. Superſ. If after a perſon, who is ſued in a court Chriſtian, have ob- 
pl 13- tained a writ of prohibition, the ſpiritual court proceed to excom- 
itzh. N. B. 8 h . 8 h it of * 
— munication, he may in term- time have a writ of /uperſedeas out of 
7 the court, from which the writ of {prohibition was awarded. 
Salk. 293. Heretofore a writ of fuperſedeas to a writ de excommunicato capiends 
Rex v. could only be had fram the court of Chancery, unleſs the court 
Fowler. iſti . mo 4 
Chriſtian had proceeded after the awarding of a writ of prohi- 
bition : but, ag every writ de excommunicato capiends muſt, purſuant 
to the 5 Elia. g. 23. he entered af record in the court of King 
Bench, before it be delivered to the ſheriff, and muſt likewiſe be 
returned to that court, a writ of faperſedeas may at this day be 
awarded by that court. f 

Bro. Superf, If an accountant of the court of Exchequer be ſued in the 

pl-33- court of Common Pleas, the court of Exchequer may in term» 
time award a. writ of /uper/ſedeas to the juſtices of the court of 
Common Pleas, commanding them to ſurceaſe. 

hid. The court of Exchequer cannot award a writ of /uþer/edeas to 

(%) The the juſtices of the court of King's Bench; becauſe te pleas in 
Junior baron the latter court are before the king himſelf : but the record of the 
the writ= Court of Exchequer may be ſhewn to the court, and if the perſon 
book of the therein ſued appear to be an accountant of the court of Exche- 
— quer, the court of King's Bench will diſmiſs the ſuit (a). 
of King's Bench, and ſhew it to them, and there demand cognizance of the ſuit, in conſequence of 
which the court ſurceaſed. But this practice, which aroſe from this odd technical reaſon, that the 
king cannot command himſelf, has fallen into difuſe, as indeed has the practice of ſending a ſuperſedeas 
to the court of Common Pleas ;; all actions in which the revenue is concerned, being removed as well 
out of the courts of King's Bench and Common Pleas, as out of every other court having juriſoiQion, 
into the office of pleas of the court of Exchequer, fimply by an order of that court, which operates in 
the'ciature of an injunctton. Anftr. 207, 208. ] 


Bro. Super, If, after the plaintiff have recovered in an action of debt upon 
pl. 1. a bond in the court of Common Pleas, the defendant bring a writ 
of error in the King's Bench, and the plaintiff, pending the writ, 
bring another action of debt upon the ſame bond in the court of 
Common Pleas, this court cannot award a writ of fuperſedeas to 
the ſecond aCtion : but the court of King's Bench may. 
By the 2 E. 3. c. 8. it is provided, That it ſhall not be com- 
« manded by the great nor little ſeal to diſturb or delay 275 
; . c«c rig tz 


on 
nt 3 


x Superſedeas, 
right; and though ſuch commandment do come, the juſtices 
4 (hall not therefore ſurceaſe to do right in any point.“ 
In an action of treſpaſs there was judgment for the plaintiff, Bro. Superf. 
and 2 capiar was awarded for the fine due to the king. And an 92% . 
exigent was afterwards awarded. Hereupon the defendant ob- ,,z 


417 


ined a writ of a ſuper/edeas under the privy ſeal, commandin 
ihe dealer to 222 «1 proceſs for the Ying: The writ of ke 
perſedeas was holden to be confiſtent with the 2 E. g. c. 8. for 
although the fine aroſe upon the ſuit of the party, the king may at 
his pleaſure, as the _ was not executed, put a ſtop to all pro- 
ceedings for his fine: but, if a defendant have in ſuch caſe been 
arreſted upon the capias, the king ſhall not, unleſs the plaintiff be 
ſatisfied, ſet him at liberty; for the plaintiff may elect to have the 

as for his execution, | 

An expreſs ſuperſedeas without writ can only be granted by the 

rſon or perſons, who did the aft which is intended to be ſuper- 

ded. 

Two juſtices of the peace may by a ſecond order ſuperſede a Stra. 6. 
former order made by themſelves. A et Prncree u. The Inkebltrate 2 — hs, 


But a court of quarter- ſeſſions cannot by their order ſuperſede Salk. 472. 
an order made by two juſtices of the peace. | The Inks 
Oſwell v. The Inhabitants of Woking. 


The ſame juſtices, by whom reſtitution was awarded upon a 1 Hawk. 
conviction on an indictment for a forcible entry found before 5; ct. 51. 
them, may, upon the inſufficiency of the indictment appearing to H. H. P. C. 
them, ſuperſede the award of reſtitution, in caſe it have not been 140. 
executed. | 

And it is ſaid, that if the award of reſtitution were made by co. Elis. 
— « five juſtices, it may be ſuperſeded by any ny or two of 4 


But it ſeems to be agreed, that no other juſtice or juſtices of the 1 Hawk, 
— nor other court whatſoever, except the court of King's 8 64. $ 6r. 
nch, have a power to ſuperſede ſuch award. Dyer, in. 
If one juſtice of the peace have iſſued a warrant to compel a 1 Hawk. 
perſon to find ſurety of the peace, any other juſtice may, upon f. C. 6. 66. 
him for 


the perſon's entering 'into a recognizance before ing Lamb. 

the peace, ſuperſede the former warrant. 95. 99. 

(C) In what Caſes a Writ of Superſedeas may be 
awarded, 


F a capias or an exigent have been awarded, the perſon againſt. Fiteh. N. M 
] whom it was awarded may, whether he has or has not been ar- 236. 


reſted: thereupon, have a writ of ſuperſedeas. 


But if a perſon have been arreſted upon a capias ad ſatisfacien- Fitzh, N. B. 


2 no uit of ſuperſedeas lies; becauſe he is taken in execu- 57. 


If 
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Superſedeas, 


$ Mod. 306 If a declaration be not filed againſt a defendant, who is in pri. 


Hen ley Vs 
Roſſe 


- 


Bro. Superſ. 
pl. 34- 


Fitah. N. B. 
237. 


1 Hawk. 
P. C. c. 66. 


ſon, within two terms, he may have a writ of ſuperſedeas : but the 
plaintiff may bring a ſecond action; for notwithſtanding the 
former action was for want of declaring in due time ſuperſeded, 
the cauſe/of action remains. | 

Two ſheep having been diſtrained, the owner applied for a writ 
of ſuperſedeas. It was hereupon ſaid, that this writ lies only for 
3 and not for any chattels: but by Lacon it lies fot 

th. 

A writ of ſuperſedeas lies to proceſs of outlawry. 


If one juſtice of the peace have granted a warrant to compel a 
perſon to find ſurety of the peace, any other juſtice may, upon the 
perſon's entering into a recognizance before him for keeping the 
peace, ſuperſede the former warrant. 

If a writ of ſupplicavit have iſſued from the court of Chancery, 
to compel a man to find ſurety of the peace, he may, upon find- 
ing ſurety in that court, have a writ of /uper/edeas. 

Heretofore if a juſtice of the peace had granted a warrant, to 
compel a perſon to find ſurety of the peace, the court of Chancery 
or King's Bench might, upon the perſon's finding ſurety, have 

anted a writ of /uper/edeas to the warrant. | 

But by the 21 Jac. 1. c. 8. f 3. after reciting, that divers tur- 


| bulent and contentious perſons, deſervedly fearing to be bound to 


the peace or good behaviour by juſtices of the peace of the 
counties where they dwell, do oftentimes procure themſelves to be 
bound to the peace or good behaviour, in the court of Chancery 
or King's Bench upon infufficient ſureties, or upon colourable pro- 
ſecution of ſome perſon. or perſons, who will be ready at all times to 
releaſe them at their own pleaſure ; whereupon his Majeſty's writs 
of ſuper/edeas are oftentimes directed to the juſtices of the peace, and 


others his Majeſty's officers, requiring them and every of them to for- 


bear to arreſt or impriſon the parties aforeſaid ; by means whereof 
the ſaid turbulent and contentious perſons miſdemean themſelves 
amongſt their neighbours with impunity, to the great offence and 
diſturbance of their neighbours amongſt whom they converſe and 


live, to the affront of the juſtices of the peace, and to the evil ex- 


ample and encouragement of like ill-diſpoſed perſons, it is enacted, 
« That all writs of /uper/edeas, granted by either of the courts 
i aforcſaid, ſhall be void and of none effect, unleſs ſuch proceſs 
o ranted upon motion in open-court firſt made, and upon 
* ack ſuſhcient ſureties, as (hall appear unto the judge or judges 
© of the ſame court reſpectively upon oath, to be aſſeſſed at five 
« pounds lands or ten pounds in goods in the ſubſidy book at the 
« leaſt; and unleſs it ſhall alſo appear unto the faid judge or 


s judges, from whom ſuch rms is deſired, that the proceſs 


„of the peace or good be 


aviour is proſecuted againſt him or 
« them defiring ſuch /uper/edeas, bond fide, and by ſome _ 
« grieved, in that court out of which ſuch fuperſedeas is d 

de to be awarded.” 4 4 1 


5 


Superſedeas, -*_- ˙ 
It a perſon in a writ of right in a court-baron, or in any other Fitch. N. B. 
court, vouch a foreigner to warranty, the tenant may ſue forth a 239. 
writ of ſuperſedeas direQed to the court, commanding them not to 
proceed till the warranty is determined, | | | ; 

If a court Chriſtian, after a writ of prohibition has been award- 7;9. 
ed, proceed to excommunication, and a . writ de excommunicato cupi- 

endo be awarded, a writ of ſuperſedeas lies. | | 
It has been holden, that no writ of /uper/edeas ſhall be awarded 18d. 18. 
by the court of King's Bench to a writ de excommunicato capiends, Anon. 
before the writ is returned; becauſe the party, as the contrary 
cannot till then appear, may have been excommunicated for one of 
the cauſes mentioned in the 5 Eliz. c. 23. 

But, if from the entry of a writ de excommunicato capiendo in the 10 Mod. 
court of King's Bench, it appear to have iſſued upon a ſentence of . 352. 
excommunication for ſome cauſe not within the 5 Eliz. c. 23. the — 
court may award a writ of ſuperſedeas without waiting till it is re- Sti. 47 
turned; otherwiſe the party, who, if taken into cuſtody, muſt at 
the return of the writ be diſcharged, may in the mean time be 
deprived of his liberty, upon a writ which ought not to have been 
awarded, | 

It was in a modern caſe holden upon great conſideration, that Sayer, 257, 
a writ of ſuperſedeas ought not to be awarded to a writ de excom- Rex v. 
municato capiendo, which iſſued from the court of Chancery in hene. 
England, upon a fignificavit from a court of delegates in Ireland, 
which ſat under an authority derived from the court of Chancery 
in England. * 

If a plea of treſpaſs vi et armis be holden in a ſheriff's court, Fitzh. N. B. 
the defendant may have a writ of ſuperſedeas, with a recital, that 239. 

lea of treſpaſs vi et armis ſhall not be holden in a leſs court than 
before the king himſelf, or other juſtices by his commandment. 

If a ſheriff hold plea of forty ſhillings, a writ of ſuperſedeas Ii. 
lies. 

If a man ſue in the ſheriff's court for an entire debt of more 4. 
than forty ſhillings, by divers plaints each under the ſum of forty 
ſhillings, the defendant may have a writ of ſuper/edeas, command- 
ing the ſheriff not to hold plea of thoſe plaints. 

If the conſtable of Dover hold plea of a thing which he ought Fitzh. N. B. 

not to hold plea of, a writ of /uper/edeas lies. 240. 

If a perſon, who on the account of privilege ought only to be Vaugh 168. 
ſued in a certain court, be ſued in any other court, he may have a Buſhe caſe. 
writ of /uper/edeas. | 

But, where a peer, being in cuſtody upon a bill of Middleſex, Sty. 177. 
moved for a writ of /uperſedeas, upon a ſuggeſtion, that he ought EariRivers's 
not to haye been arreited, the court directed him to plead his 
3 and ſaid they could not upon motion take notice there- 
- 


If a proceſs or writ have iſſued erroneouſly, or improperly, a 
writ of ſuperſedeas lies. 

In an action upon the caſe for words ſpoken in London, the de- Lit. Rep. 
fendant juſtified for words ſpoken in the county of Sl. _ 314- 

, plainti 


EAA EE . Gr et ad oe one a 


= 


4t4 Superfenens. 

d, bi replied &+ rf. fret and fund out # Genre fil 

= Oro. for London. A writ of ſuperſedeas was awarded; becauſe —— 
#3* faciar ought to have been for the county of Senf. | 


Jenk. Cent. If a writ of habere facias poſſeſionern have iſſued erroneouſly and 
88. 2 executed, a Writ of ſuperſedear will lie to reſtore the poſ- 
| eſſion. | 
Skin, 422 It is in the general true, that a writ of /uperſedeas does not lie 
The caſe of where a writ of attaiiit is brought; —＋ verdict having been 
— found upon the oath duadecim legalium et proborum hominum, the law 
pl. 24 will not, upon ſo ſlight a ground as the bringing of a writ of at- 
Dyer, 81. taint, preſume that it is a falſe verdict, 
Fitzh. N. 3. But if, after the defendant in an action of treſpaſs vi et armiz 
237» 238. have brought a writ of attaint, the plaintiff ſue out an elegit, and a 
capias be awarded for the fine due to the king, the defendant may 
have a writ of ſuper/edeas as to the capias, upon a ſuggeſtion, that 
2 the bringing of the writ of attaint the plaintiff has ſued out 
an . a 5 
2 Roll. Abr. "EY querela be brought, the plaintiff, if the audita gue« 
493, ela be founded upon matter of record or writing, may have 2 
Parrie. Writ of ſuperſedeas to ſtay execution; but not if it be founded 
Fitzh. N. B. upon matter in pais. 4 


104. | 
Bro, Superſ. pl. £4. Noy, 145. Cro. Eliz. 354. Salk: 92. 


2 Roll Abr. If an audita querela be brought, after the party who brings it 

493: .-,, bas been taken in execution, he may have a writ of fuperſedeas ay 
- Conyers. to his body; but as he is only thereby diſcharged for a time, that 

Salk. 92. he may the better proſecute the audita guerela, in cafe he be not 

relieved upon the audita guerela, he ſhall again be a priſoner in 
execution. 

Bro. Superſ. If the plaintiff in an audita guerela, after having been non- 
pl. 35. 55 ſuited, bring a ſecond audita querela, he ſhall not have a writ of 
— * ſuperſedeas. 

Heretofore, if a writ of error were brought, execution might in 

all caſes be ſtaid by a writ of ſuperſedeas, | 
[For caſes But by the 3 Ja. 1. c. 8. after reciting, that his Highneſs's ſub» 
upon 4 jects are now more commonly withholden from their juſt debts, 
. vel. and often in danger to loſe the ſame, by means of writs of error, 
— 333] which are now- more commonly ſued than they have heretofore 
been, it is enacted, „That no execution ſhall be ſtaid or de- 
« layed upon or by any writ of error, or ſuperſedeas thereupon to 
« be ſued, for the reverſing of any judgment, given or to be given 
« in any action or bill of debt upon any ſingle bond for debt, 
% or upon any obligation with condition for the payment of 
& money only; or in any action or bill of debt for rent, or upon 
ce any contract; in any of the courts of record at We/ftminſler, 
“ or in the counties palatine of Chefter, Lancaſter, or Durham, or 
« in the courts of great ſeſſions in Wales, unleſy ſuch perſon or 
« perſons, in whoſe name or names ſuch writ of error ſhall be 
brought, with two ſufficient fureties, ſuch as the court —_— 

4 . « jy 
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. 8. and that divers other caſes within the ſame miſchief are not 


Superkedeas. 4 
« fach judgment is or ſhall be given ſhall allow of, ſhall, before 
« — ay made, or /uf — be awarded, be bound, unto the 
« party for whom any uch judgment is or ſhall be given, by 
« recognizance to be acknowledged in the ſame court, in double 
« the ſum adjudged to be recovered by the ſaid former judg- 
« ment, to proſecute the ſaid writ of error with effect, and alſo 
« to ſatisfy and pay, if the ſaid judgment be affirmed, all and 
« ſingular the debts, damages, and coſts adjudged, or to be ad- 
« judged, upon the former judgment, and all colts and damages 
« to be awarded for the ſame delaying of execution.” 

The defendant, an executrix, pleaded plene adminiſtravit, and Cro. Jace 
there was judgment againſt her de bonis te/tatoris. Upon bringing Sant 
2 writ of error it was moved, that ſhe ſhould not have a writ of , Platt. 
ſuperſedeas to ſtay execution, unleſs bail were put in as is required 
by the 3 Ja. 1. c. 8. It was holden, that the ſtatute does not 
intend that there ſhould be bail where the judgment is againſt 
the party himſelf, or where it is general againſt executors: but 
where the judgment againſt executors is ſpecial, namely, that exe- 
cution ſhall be of the goods of the teſtator, and damages only 
of their own goods, it is not reaſonable, nor the intent of the 
ſtatute, that the executor ſhould be obliged to find ſureties, to pay 
all the judgment may be affirmed for with his own goods; and 
Cole, Ch. J. faid, it had been ruled according to to this difference 
in the court of Common Pleas, when he was there. f 

It has been holden, that no bail is neceſſary where a writ of Show. 14. 
error is brought upon a judgment in an action of debt upon a ginnt“. 
bond for payment of money upon a bottomree contract; for — 323. 
that ſuch bond is not within the meaning of the ſtatute. ; 

But it is in a later caſe laid down, that if the contingency Str. 476. 
mentioned in a bottomree bond have happened, it is in every tr. 
reſpect a bond for the payment of money only, and that bail muſt ** 
be put in, in caſe a writ'of error be brought upon a judgment in 
an action of debt upon the bond. | 

A bond was, with condition to pay money, and to do a collateral Carth. 29. 
act. It was holden, notwithſtanding the breach - aſſigned was Gerrard v. 
only the non-payment of the money,' that the bond was not andy. 
within the 3 Fac. 1, c. 8. and a writ of error brought upon a 
r in an action of debt upon the bond was allowed with- 7 
out bail, 

But where the condition of a bond was for the payment of -$tra..g5g... 
500 J. at a certain day, being the ſum mentioned in certain in- Deſborde v. 
dentures, it was holden, that there ought to be bail in a writ of * 
error brought upon a judgment in an action of debt upon the : 
bond; for that the material part of the condition is the payment oY 
cf the money, the other words being only added to ſhew, that the 
8 the indentures are both ſecurities for the ſame ſum of 


By the 13 Car. 2. fl. 2. c. 2. f 9. after reciting the 1 


thereby provided for, it is enacted, „ That no execution ſhall, 
: 0 ſtaid, in any of the courts therein mentioned, hy any writ 
« of 
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« of error, or ſuperſedeas there upon, after any verdict, and Judge 
« ment thereupon, in any action of debt, grounded upon the ſtatute 
« made in the ſecond year of the reign of Edward the Sixth for not 
; & ſetting forth of tithes, nor in any action upon the caſe upon any 
« promiſe for the payment of money action ſur trover, action of 
& covenant, detinue, or treſpaſs, unleſs ſuch recognizance, and in 
&« ſuch manner as by the ſaid act is directed, ſhall be firſt ac. 

& knowledged in the court where ſuch judgment is given.” 
By the 16 & 17 Car. 2. c. 8. F 3. it is enacted, © That no 
& execution ſhall be ſtaid, in any of the courts mentioned in a 
e ſtatute made in the third year of the reign of James the Firſt, 
C by writof error or ſuperſedeas thereupon, after any verdict and 
c judgment thereupon, in any action perſonal whatſoever, unleſs 
cc a recognizance, with condition as in the ſaid ſtatute is directed, 
cc ſhall be firſt acknowledged in the court where ſuch judgment 
« ſhall be given: and that, in a writ of error to be brought upon 
« any judgment after a verdict in any writ of dower, or in any 
& action ejeione frme, no execution ſhall be thereupon or thereby 
« ſtaid, unleſs the plaintiff or plaintiffs in ſuch writ of error ſhall 
tc be bound unto the plaintiff in ſuch writ of dower or action of 
& ejeftione firme, in ſuch reaſonable ſum as the court to which ſuch 
« writ of error ſhall be directed ſhall think fit, with condition, that 
« if the judgment ſhall be affirmed in the ſaid writ of error, or 
tc that the ſaid writ of error be diſcontinued in default of the 
« plaintiff or plaintiffs therein, or that the ſaid plaintiff or plain- 
« tiffs be nonſuit in ſuch writ of error, that then the ſaid plaintiff 
ce or plaintiffs ſhall pay ſuch coſts, damages, and ſum or ſums of 
« money, as ſhall be awarded upon or after ſuch judgment af- 

c firmed, diſcontinuance or nonſuit had.” | 

But by F 5. it is provided, „That this act, or any thing 
« therein contained, ſhall not extend to any writ of error to be 
« brought by any executor or adminiſtrator; nor unto = action 
tc popular, nor unto any other action, which is or hereafter ſhall 
4 be. brought upon any penal law or ſtatute, except actions of 
& debt for not ſetting forth of tithes; nor to any indictment, 
© preſentment, inquiſition, information, or appeal; any thing 
ec hereinbefore expreſſed to the contrary thereof notwithſtand- 


« ing.“ 55 | 
Beo. Superſ.. It is in the general true, that a writ of ſaperſedeas cannot be had 
| upon a ſecond writ of error, after the plaintiff in error has been 


Fl. 55. nonſuited in a former writ of error in the ſame court, or ſuch 
Lack, 57- former writ of error has abated by the act of the party, or has 


for = been quaſhed. 


Stra. 880. 1015. 

2 vent. 100 But, if a perſon bring a writ of error in the Exchequer- cham- 
2 Roll. Abr. ber, as upon a judgment of the King's Bench, before judgment 1s 
La v. figned, he may bring a ſecond writ of error, and have a writ of 


Bowles,  ſuperſedeas thereupon; for the firſt writ of error being a nul- 
. — + brought too early, the ſecond is to be conſidered 38 
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Superſedeas, . 
If a firſt writ of error abate by the act of God, or for want of 


form, or in any way not by the act of the party, a writ of /uper- 
ſedeas may be had upon a ſecond. | 


It was formerly holden, that if one writ of error in parliament 
had abated by a prorogation, and a ſecond were brought in 
the next ſeſſion, a writ of ſuper/edeas, if a term had intervened, 
could not have been awarded upon the ſecond writ of error; al- 
though the firſt did not abate by the act of the party. 

But an order was made, about the year 1674, by the Houſe of 
Lords, that no cauſe therein depending ſhall be diſcontinued by a 
prorogation, | | 


It has ſince the making of this order been inſiſted, that, although 
the cauſe is not diſcontinued by a prorogation, the writ of error 
does abate; and a motion was made in the court of Exchequer 
for leave to take out execution in ſuch caſe. 'The motion was 
denied; and by the court—If the writ of error be abated by the 
prorogation, you may take out execution without applying to the 
court; if it be not, the court cannot give leave to do it, 'The 
buſineſs of the Houſe of Lords, in their judicial capacity, goes 
over from ſeſſion to ſeſſion, as matters below do from term to 
term (a). 

Upon the reverſal of a judgment upon a writ of error the de- 
fendant, who was in cuſtody, obtained a writ of /uper/edeas : but 
before ſhe could get it allowed, ſhe was charged with a new de- 
claration at the ſuit of the ſame plaintiff. Application was here- 
upon made to the court, and ſhe was ordered to be diſcharged. 
Being arreſted a ſecond time for the ſame debt for which the firſt 
action had been brought, the court was moved, that ſhe might, 
upon entering a common appearance, have a writ of ſaperſedeas. 
Wills, Ch. J. and Compns, J. were of opinion, that, as ſhe had 
had the benefit of a writ of ſuperſedeas in the firſt action, which 
was at an end by the reverſal of the judgment, the plaintiff was 
now at liberty to proceed in a ſecond action. Denton, J. and For- 
te/cue, J. were of opinion, that ſhe ought to be diſcharged upon 
entering a common appearance. The court being divided, no 
rule was made. 


(D) Of certain Writs which are Superſedeaſes by 
Implication. | 


1. A Writ of Audita Querela. 


T is in one caſe laid down, that if an audita querela be brought 
upon a ſtatute merchant before execution, it is a /uper/edeas by 
inplication, 

But it is in another caſe laid down, that an audita querela is 
never a /uperſedeas by implication. 


Vol. VI. Ee 2, A 


Err. pl. 


+ * 


417 
Latch, 57. 
rouch v. 

Haine. Bro. 

55. pl. 140. 


1 Vent. 31. 
Wortley Vs 


2 Lev. 93. 


1Vent, 266. 
Lord Eure v. 
Turton. 

2 Lev. 93. 


Bunb. 131, 
Wright V. 
Grove. 


Trin. 98. 1. 


[(a) Pide 
acc. ſupra 
vol. 1.133} 


Barnes, 499. 
Sherwin v. 
Bowes. 


2 Roll. Abr. : 
493. Pl. 4+ 


Salk. ga. 
Langton v. 
Grant. 


2. A Writ of ſecond Deliverance. 


$18 


Latch, 7a. The plaintiff in an action of replevin having been nonſuited, 
Gs 3 the defendant had judgment de retorno habendo, and a writ iſſued 
YT to inquire of the damages. A writ of fecond deliverance being 
afterwards brought by the plaintiff, it was holden to be a ſuper. 
ſedeas by implication, as to the return of the goods, but not as to 
the writ of inquiry, | EF | 


| 3 A Writ of Flabeas Corpus ad faciendum & recipiendum. | 


2. Roll. Abr. A writ of habeas corpus ad faciendum & recipiendum does ſo 
493. ſuperſede the power of the court to which. it: is directed, that 
llis. Cro. every proceeding after it is ſerved and before a procedends is 


Eliz. 916. awarded is void. 
es . | 
261. Salk. 352. 1 Mod. 195. 


Skin. 244+ As the perſon of the defendant is by a writ of habeas corpus 
Dorington 44 Faciendum & recipiendium removed out of the juriſdiction of 
8 the inferior court, new bail muſt be put in, and the plaintiff muſt 

declare de novo. | | | 8 | 


[Vide ſupra, Vol. 3. tit. Habeas Corpus, pag. 440, 441, Sc.] 


4. A Writ of Certiorari. 


Salk. 148. A writ of certiorari, in which are theſe words coram nobis bermi- 
— nari volumus et non alibi, ſuperſedes all proceedings ſubſequent to 
Cro. Elis, the delivery thereof, although the record intended to be certified 


915. be never certified. 
Cro. Car. 
261, Salk. 148. 2 ak. c. 27. 864 


1 Keb. 93. It has been holden, that a writ of certiorari is a ſuperſedeas to 

* the inferior court from the time it was ſued out; in the ſame 

Moor, 73. manner as the ſuing out of a writ of ſuper/edeas from the court 
wherein a record is, which is an appearance upon record, will 
avoid an outlawry pronounced aſter, although the writ of /uper- 
ſedeas were not delivered to the ſheriff before the guinto exattus, 

Cro, Elis. But it is laid down in other books, that a writ of certiorari is not 

915. Fitz. a ſyperſedeas, until it is delivered to the court, or perſon to whom 

william's * 

8 it is directed, | 

Cro, Jac. 282. 6 Mod, 61. 


Salk. 144. And it is in ſome books laid down, that if a certiorari, for re- 

3 moving an indictment before juſtices of peace, be not delivered 

1 61. before a jury is ſworn for the trial of che indictment, the juſtices 
may proceed. | 

2 Roll. 492. It is ſaid, that a writ of certiorari, for removing a recognizance 

Anon. to appear at the next general aſſize, and in the mean time to be of 
good behaviour, is a /uper/edeas to the obligation of the recog- 
nizance. 

But 


uſt 


* 


Superledeas,” 419 
But it is laid down in other books, that although the recog- co. 1 
nizance be in ſuch caſe removed by the certioruri, the defendant 482. 
is bound to appear; and that in default of appearance it ſhall be 2 
forfeited. x Bulſtr. 156. 2 Hawk, P. C. c. 27. $ 65 


[Vide ſupra, Vol. 1. tit. Certiorari (D), pag. 563-] 
5. A Writ of Error. 


A writ of error is a edeas by implication. © 
| Vabeg es”. 534- Biſhop of Offory's caſe, * 


If the record of a judgment be removed by a writ of error it is Bro. Exec, 
neceſſarily a /uperſedeas ; for the record being removed it is impoſ- pl. 68. Bro. 


ſible for the juſtices of the court, in which it was, to award exe- . 16, 17. 
cution. Cro, Jae. 334. Skin. 4224 


And when the record of a judgment is not removed, it would 
be quite unreaſonable that the law ſhould ſuffer a writ of error to 
be brought, the conſequence of which may be a reverſal of the 
judgment, and ſuffer execution to be taken out upon the judgment, 

nding the writ of error. 

Some of the parties' names having been omitted in a writ of 1 Mod. 28. 
error, execution was taken out upon the judgment; the plaintiff * 
being adviſed, that the record of the judgment was not removed _— 
by this defeQtive writ z but it was holden, that although the record 
was not thereby removed, the hands of the court were fo tied up 
by the writ of error, that a writ of execution ought not to have 
iflued. Such defect may be a reaſon to quaſh a writ of error: 
is a defective writ of error is, until it be quaſhed, a /uper- 
cue. 

A plaintiff who has ſigned judgment in a real action may, if 12 Mod, 
his entry were lawful without the judgment, enter notwithſtand- 395 
ing a writ of error is brought: for he does not, in this caſe, enter Floyd. 
by virtue of the judgment: and the writ of error ſhall not put | 
him into a worſe condition than he was before, 

J. N. having obtained judgment againſt J. S., he ſued out a 2 Roll. Abr. 
writ of capias ad ſatisfaciendum, to which the return was n eff . 
tnventus, Hereupon he ſued out a ſcire facias againſt his bail, and 8 
upon the return thereunto ſued out a ſecond ſcire facias. Before 
the return to the ſecond ſcire facias the defendant brought a writ 
of error: it was holden that the writ of error was not a aber. 

{edeas to the proceedings againſt the bail; becauſe theſe are found- 
ed upon an original ditferent from that upon which the judgment 
is founded, 

And for the ſame reaſon, if J. N,, after obtaining judgment 2 Roll. Abr. 
againſt J. S., proceed to judgment upon a ſcire facias againſt his 49": _ 
bail, and the bail bring a writ of error, this ſhall not ſuperſede EG 
execution upon the judgment againſt F. $. 

But, if a ſcire faciat be brought to have execution upon a judg- 2 Roll. Abr. 
ment, a writ of error brought upon the judgment will be a /uper- 49% 3. 
ſedeas to the proceedings upon the ire facias, becauſe theſe are Pl. 3. 
tounded upon the ſame original as the judgment is. | 
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2 Roll. Abr. 


Joulianſon. 


420 Superledeas. 


Bro. Err. Upon this diſtinAion, between proceedings founded upon the 
pl. 170 ſame or different originals, it was formerly holden, that although 
490. B. pl. 4. a Writ of execution cannot iſſue upon a judgment, pending a writ 
Dyer, 32. of error, an action of debt may be brought upon the judg. 
ment; becauſe the action of debt is founded upon a different 
original. Nas 
But this doctrine was long ago queſtioned, and many attempts 
have been made to overthrow it. 
Dyer 32. It was once pleaded to an action of debt upon a judgment 
4. brought, pending a writ of error, that the record of the judgment 
was removed ; but the opinian of the court was, that, notwith - 
ſtanding the removal, the action lay. 
Raym roo, It is in one caſe ſaid, that if an action of debt upon a judg- 
Zuums n. ment be brought before a writ of error, the action lies: but that if 
the writ of error be brought firſt, the action does not lie. 
Skin. 388. In anſwer to this diſtinction the caſe of Limbuy v. Lang bam, 
Pine“ which is cited by Dolben in a gaſe in Skinner, and mentioned in 
ighton. > 8 
Sir Thomas Raymond's Reports, has been frequently relied upon; 
wherein it was holden by all the judges, that a writ of error, 
whether it be brought before or after an action of debt upon a 
judgment, is not a /uperſedeas to the action. 
Carth. 1. It was once pleaded in bar to an action of debt upon a judg- 
Roses. ment, that a writ of error was depending upon the judgment, 
Trin. This plea was, upon a demurrer, holden to be bad; but the opinion 
3 JC. 2. of the court of King's Bench was, that if the ſame matter had 
been pleaded in abatement, it would have been good. 
Cuth 191. And in the ſame term a plea in abatement, wherein the ſame 
— Tun matter was pleaded, was holden by the court of King's Bench to 
3 Jac. a. be good. 
Show. 145, But another plea in abatement, wherein the ſame matter was 
* pleaded, was ſhortly after holden to be bad; and it was laid down, 
Paſch, that ſuch matter pleaded in abatement is as inſufficient as if it 
2 W. & M. had been pleaded in bar, and that ſuch plea in abatement had 
never, except in the caſe of An v. Buxton, been holden to be 
good. | 
$14.26. At another time a diſtinction was taken, between an action of 
uns ” debt upon a judgment of the court of King's Bench, and one 
WY "S judo f the f Common Pl f any other 
Hil. upon 2 judgment Ot the court o mmon Pleas, or 0 y 
16 Car. 2. court out of which the record of the judgment is removed by 2 
writ of error; and it was holden, that a writ of error is not 2 
fuperſedeas to an aclion of debt brought in the court of King's 
Bench upon a judgment of that court z becauſe the record, as 
only a tranſcript thereof is ſent upon bringing a writ of error into 
the court of Exchequer or the Houſe of Lords, remains in that 
court: but a doubt was made, if ſuch action would not lie in the 
court of Common Pleas, upon a judgment of that court. 
This, which would be prejudicial to the court of Common 
Pleas, is not reconcileable with what is laid down in divers books. 
2H. 6. 31. As long ago as the ſeventh year of Henry the Sixth it was 


Bro: Frec. * holden, that an action of debt would lie in the court of Common 


1 68. 
15 E. 4. 6: b. 8 Pleas 
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Pleas upon a judgment of that court, notwithſtanding a writ of | 


error had been brought upon the judgment. 

And it is laid down in divers caſes, that a writ of error is only 
a ſuperſedeas (0 far as to bind the hands of the court, that a writ 
of execution cannot be iſſued upon the judgment. 


2 Roll. A br. 
497. D. 
pl. 3 

1 Lev. 153. 


12 Mod. 391. 


Upon the ſtrength of theſe authorities it was, not many years 
after the doubt made in the court of King's Bench, refolved b 
the court of Common Pleas, that, although the record of a judg- 
ment of the court of Common Pleas be removed by a- writ of 
error, an action of debt will lie in that court upon the judgment 

nding the writ of error. 

At length courts of ＋ hit upon a method of preventing 
the effect of an action of debt brought upon a judgment pending 
a writ of error. This was, (and indeed there was no other way 
of doing it, without determining contrary to what had been 
holden in a number of caſes,) by making a rule, that upon giving 
judgment in the action, execution ſhall be ſtaid until the writ 
of error is determined. 

The practice of making ſuch rules ſeems to have been intro- 
duced at the latter end of the reign of William the Third, or 
early in the reign of Queen Anne: for in the fifth year of the 
reign of William and Mary it was holden by the court of King's 
Bench, that ſuch action would lie; and no notice is taken of any 
method to render it ineffectual, 

In one caſe, which was in the fifth year of the reign of Anne, 
the law is ſaid to be ſettled, that a writ of error is a /uper/edeas to 
all proceedings upon a judgment, | 

But it appears from later caſes, that unleſs application be made 
to the court to ſtay the proceedings, an action of debt upon a 
judgment may not only be proceeded in, pending a writ of error, 
- that execution may be taken out upon the judgment in ſuch 
action. 

If this be ſo, it could not in the fifth year of the reign of Arne 
have been ſettled, that a writ of error is a ſuper/edeas to all proceed- 
ings upon a judgment : but it was probably about that time ſettled, 
that if an aCtion of debt have been brought upon a judgment, 
aſter a writ of error has been brought upon the judgment, the 
court will, upon giving judgment in the action of debt, order 
execution in that action to be ſtaid, until the writ of crror is 
determined. | 

Upon a rule to ſhew cauſe, why a writ of feri facias ſhould 
not be ſet aſide, and why the money levied thereupon ſhould not be 
reſtored, it appeared, that a writ of error coram vobis had been 
brought and allowed; that the plaintiſf's attorney had been ſerved 
with a notice of the allowance before the writ of eri facias was 
ſued out; that the writ of error was not determined; and that the 
writ of Heri facias was ſued out without leave of the court. The 
rule was made abſolute z and by the court A writ of error coram 
vebis is not a ſuperſedeas in itſelf: but execution cannot be taken 

43 out 


3 Lev. 307. 
Gale v. Hill. 


aſch. 


6 W. & M. 


Skin. 388. 
Glinville v. 
Dighton. 


11 Mod. 78 
Anon. 


1 Barn. 202. 
Humphreys 
v. Daniel. 


Faſt. 9g G. 2 


Lid. 143. 


Clarkſon v. 
Phyfic, 
Mich, 
13 G. 2, 


Sayer, 166, 
Ridout v. 


Whecler. 
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=. - out whilſt it is depending, without leave of the court. Tt would 
be very unreaſonable, that it ſhould be in the power of. a plaintiff 
to take out execution upon a judgment without leave of the court, 
whilſt a queſtion is depending concerning a fact, by which, in 
caſe the fact be as it is alleged, his right of action will be de- 
ſtroyed. | 


[See farther on this Diviſion ſupra, Vol. 2. tit. Error (H), 
N pag. 477. 


(E) Of certain Requiſites, which are neceſſary to 
the making of a Writ of Error a Superſedeas by 
Implication. 


II has, under the laſt head, been ſhewn, that a writ of error is 
in the general a /uper/edeas by implication : but it ſhould be re- 
membered, that it is not ſo, unleſs certain requiſites have been com. 
plied with. 
. I, It muſt be allowed. 
x Mod. 28. Tt has been holden, that a writ of error is a /uper/edeas from the 
H 4 - . . 
Hoghes v-. time of its being ſealed, | 
x Ventr. 30. 1 Keb. 12. 


Salk. 321 But the better opinion is, that a writ of error is not a ſuper/edear 
— until it be allowed, except notice of its having been ſued out be 
iVent.255. given to the defendant in error, 


1 Mod. 112. 6 Mod. 130. Poph. 132. 8 Mod. 147. 


1 Mod. 112. Notice to the defendant of a writ of error having been ſued 
Lampiere v. out is however only a temporary /ſuperſedeas for if the writ be 


f day. . . X. woy "ws. 
— not allowed within four days after it is ſued out, execution may be 
255 taken out. 0 
2 Reb. 129. 


Salle; 3211 The allowance of a writ of error, although no notice is given 


EN. of its having been ſued out, makes it a /uper/edeas : but, although 


6 Mod. 130. 2 Writ of error be, from the time of the allowance, a ſuper/edear, an 
2 Roll. Abr. attorney, who takes out execution after the allowance, is not 


3 guilty of a contempt, unleſs he had notice of its having been ſued 


Rep. of Pr. Out. 
in C. B. 35 39. Str. 632. 1 Mod. 143, 


Stra. 949+ Other writs of error, being writs of right, are allowed of 


_ V- courſe: but a writ of error coram vis cannot be allowed, without 
1Ventr. 207. leave of the court. 
Stra. 690. 


Sayer, 166. And the court will not give leave for the allowance of a writ 
Ridoutv. of error coram vobis, unleſs there be an affidavit of ſome error in 


beten fact; by which, in caſe the fact be as it is alleged, the plaintiff 
right of action will be deſtroyed. 
. v. [But, although it be true, that a writ of error is a fuperſedeat 
(1x0n, 


em Rep, from the allowance; yet, as it is the practice to ſue out the writ 
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of error before judgment is ſigned, the courts have ſaid, it ſhall 279. Doe v. 
not operate as an allowance, till the judgment is actually ſigned, Bracebridge, 


and the party ſhall be allowed four days after the judgment ſigned Ibid. 


to put in bail; for before the judgment no bail can juſtify. As 
to the ſervice of the allowance, that is only material to bring the 


party into contempt, if he proceeds to ſue out execution after- 


wards.] 


i 


2. Bail muſt be put in thereto, 


If the chief juſtice, to whom a writ of error is directed, die Barnes, 202. 
before it is returned, the writ becomes ine ffectual: but execution Eramvurne 
cannot be taken our without leave of the court, 9 

Upon a rule to thew cauſe why a ſcir? facias, which had been Sayer, 52. 
ſued out upon a judgment, ſhould not be fer afide, it appeared, Pac 
that a writ of error was delivered to the clerk of the errors before 
the ſcire facias was ſued out: but that bail was not put in at the 
time of ſuing it out. 'The rule was made abſolute; and by the 
court—Upon the delivery of a writ of error to the clerk of the 
errors, it becomes a /uperſedeas to a ſcire facias upon a judgment; 
and continues to be fo for the ſpace of four days from the allow- 


ance of the writ; after which time, if the plaintiff in error ne- 


glect to put in bail, it ceaſes to be a /uperſedeas. | 

Execution having been taken out after ſpecial bail was put in to 1 Keb. 690. 
a writ of error, becauſe notice was not given of bail being put in, 2 
a writ of /uper/edeas was granted; and by the court The putting „ P.ve 
in of bail, if no exception be taken thereto, is ſufficient to ſtay 3 Lev. 312» 
execution; for the giving of notice is not neceſſary, and is only 
done for the ſake of making the party, who takes out execution 
after notice, liable to be proceeded againſt for the contempt. 

In an action againſt five defendants, damages of twenty pounds Barnes,208, 
were found by a verdict againſt four of them, and five ſhillings Main v. 
againit the other, who had ſuffered judgment to go by default. A 
writ of error was brought by the four, in the name-of him againſt 
whom the judgment by default was; and as he was not obliged 
to put in bail, no bail was put in : the court gave leave to take out 
execution notwithſtanding this writ of error. 

A. writ of error was brought in the court of King's Bench Salk. 97. 
upon a judgment of the court of Common Pleas; and the judg- g v: 

. 3 : ichardſon. 
ment was athrmed. Upon bringing a writ of error afterwards in 3 Blog. 80. 
5 it was inſiited, that no new recognizance was required Stra. 527. 
y the 3 Ja. 1. c. 8. but by the court The firſt recognizance 
does not include the payment of coſts to be aff-ifed in the Houſe 
of Lords; and therefore a new recognizance ought, within the 
meaning of that ſtatut-, to be entered into. It is nat the bulineſs 
of this court to inquire whether bail were put in to the firſt writ 
of error; inaſmuch as the want of bail does not prevent the pro- 
ceeding upon a writ of error, for it only prevents its being a ſuper= 


ſedrat. 


[Vide ſupra, Vol. 1. tit. Error (B), pag. 339. ] 4 
Ee 4 3. It 
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2. It muſt be proceeded in without Delay. 


Jenk. 93 If there be too long a day between the teſte and the return of 
pl. 80. a writ of error, or if the plaintiff in error do not remove the re. 


TT cord before the return- day, execution may be taken out; it plainly 
appearing that the writ of error was brought for delay. 

Sid. 44+ A motion was made in Michaelmaꝶ term, that the time of the 

Anon. return of a writ of error, brought upon a judgment of the court 


N. 2.5 of King's Bench, which was made returnable in the court of Ex- 

N chequer in Hilary term following, might be ſhortened; or that 

the court would award execution. As to the firſt point the court 

ſaid, that, as the writ had iſſued from the court of Chancery, they 

had no power to make any alteration therein. As to the ſecond 

point, the court ſaid, that the law is open to all men; and if the 

return be as ſuggeſted, execution may be taken out: for, if a 

writ of error be ſued out with too long a return, it is not a ſuper- 

edeas. | 

Ventr. 31. . It has been holden, that a writ of error returnable ad proximum 

nat“ Parliamentum is not, by reaſon of the diſtance of the return, a ſi- 

; perſedeas, | 

Com. 40. A writ of error in parliament being made returnable the firſt 

—— „day of a ſeſſion, the Houſe was moved, that if the plaintiff in error 
way. : 6, 

Sant do not tranſcribe the record within eight days execution may be 
taken out. An order was made to ſhew-cauſe ; but it was after. 
wards diſcharged ; for that, as by the order of-the Houſe, of the 
13th day of July 1678, fourteen days after the beginning of the 
ſeſſion in which a writ of error is returnable are given to tran- 
ſcribe the record, it is not reaſonable that the defendant in error 
{ſhould take out execution within that time. 

Bunb. 69. But, where a record was not tranſcribed within fourteen days 

mb after the beginning of a ſeiſion, it was ordered, that the record 

n ſhould be tranſcribed and certified into parliament within eight 
days, or that the defendant in error ſhould be at liberty to tale 
out execution. | 


(F) To what Time a Writ of Error relates as a 
Superſedeas. 


y Mod. 172. A LTHOUGH the teſte of a writ of error be before judgment, 

Anon. it is good, in caſe there de judgment before the return of the 
writ. 

Barnes, 98. A writ of error being returnable on the eſſoin-day of Hilary 

rnb term, and judgment not being ſigned till three days after the eſſoin- 

- ww day, the plaintiff, apprehendivg the record was not removed by 
the writ of error, took out execution. The execution was ſet 
aſide with coſts; and by the court — As every judgment relates to 
the efloin-day of the term of which it is entered; the record was 
well remoyed. _ | 

Barnes,196, Exccution having been taken out upon a judgment figned in a 

Wawick Trinity vacati | | 2 a writ of error 

. Fizz, Trinit) vacation, notwithſtanding the allowance of a writ of e 

v. Fig. | et Ros ine +; * ee 
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returnable in the Trinity term, it was ſet aſide with coſts; and by 
the court—The judgment, although ſigned in the vacation, related 
to the firſt day of the preceding term, and, conſequently, as it 
was ſigned before the return of a writ of error, the writ of error 
was a ſuper/edeas. 

The plaintiff having obtained a verdict at an aſſize in a long va- 
cation, the defendant brought a writ of error, which was allowed, 
and bail put in on the 24th day of O&ober following. Upon the 
27th day of October the plaintiſf entered judgment generally, and 
took out execution, teſte the firſt day of the then Michaelmas 
term, which was executed before notice was given of the writ of 
error, But reſtitution was awarded; and by the court By the 
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3 Lev. 313. 
Smith v. 
Cave. 

Hob. 329+ 
8 Mod. 148. 


putting in of bail to the writ of error the hands of the court wers 


ſo tied up, that the execution, although no notice was given of the 
writ of error, is void. The judgment does indeed, the entry be- 


ing general, relate to the firſt day of the Michaelmas term, namely, 


the 23d day of Odober, and the execution relates to the ſame day; 
and, conſequently, the date of both is antecedent to the allowance 
of the writ of error, which was upon the 24th day of October: but, 
as the judgment is founded upon a verdict in the vacation of Tri- 
nity term, it could not be entered till the guarto die py? ; namely, 
until the 27th of October, before which day the writ of error was 
allowed, 

A plaintiff not having ſigned his judgment until the return-day 
of a writ of error was paſt, the queſtion was, Whether the writ of 
error were a /uperſedeas ? It was holden, that it was not; and b 
the court The plaintiff may ſign his judgment when he pleaſes 
and, as he did not in fact ſign it till after the return-day of the 
writ of error, the writ did not attach upon the judgment. 

In a ſubſequent caſe wherein the plaintiff, who had been called 
upon to do it, delayed the ſigning of judgment until the return- 
day of a writ of error was paſt, the court ordered him to pay the 
defendant his coſts, and to ſue out a new writ of error at his own 
expence. The reporter of this caſe cites the caſe of Harding v. 
Avery, and adds quære tamen; for it does not appear, that the 
plaintiff has in this caſe in any manner miſbehaved himſelf. 

In another ſubſequent caſe, wherein the plaintiff's attorney, 
who had artfully delayed the ſigning of judgment until the re- 
turn-day of a writ of error was paſt, then ſigned judgment, and 
brought an action of debt upon the judgment, a rule was made for 
itaying proceedings in the action; and that a new writ of error 
ſhould be ſued out at the attorney's expence. 

In a very modern caſe, the plaintiff's attorney, notwithſtanding 
he had notice of the allowance of a writ of error, delayed the ſign- 
ing of judgment until the return-day of the writ of error was paſt, 
and then ſigned judgment, and took out execution, A rule was 
made for ſetting aſide the execution, and that a new writ of error 
ſhould be ſued out at the attorney's expence ; and by Lord Manſ- 
Feld, Ch. J. In the caſe of Arden v. Lamley,(ſupra,) a rule of the 
lame kind, notwithſtanding there are ſome old caſes to the con- 
frary, was made, 


Rep. of Pr. 
in C. B. 50. 
Harding Vs 
Avery. 
Mich. 

2 G. 2. 


Rep. of Pr. 
in C. B. 71. 
Dufficld v. 
Warden. 
Faſt, 5 G. a. 


Barnes, 2 50. 
Ar den Y, 
Lamley. 
Eaſt. 8 G. 2. 


MS. Rep. 
Fiſher v. 
Brandon. 
Hil. 5 . 7. 
in | = B, 


: (8) What the Effect of a Superſedeas is. 
Cro. Jas. JTPON a demurrer to a declaration in an action of falſe im. 
379- " priſonment againſt a ſheriff it was ſaid, that as the defendant 


— " had arreſted the plaintiff upon a capiar, before a writ of ſuperſedeas 
| was delivered to bim, he was not bound, the arreſt being lawful, to 
diſcharge him, but may return the writ upon which he was ar. 
reſted, together with the writ of /#per/zdeas, for the court th do as 
they think. proper : but it was holden unanimouſly, that the writ 
of ſuperſedeas was as obligatory upon the ſheriff to diſcharge the 
plaintiff, as the capias was to arreſt him; and that as he did not 
obey it, he is liable to an action of falſe impriſonment. 
r _ ad ſatisfaciendum have iſſued upon a judgment, and 
Anon. the defendant be arreſted upon it, the ſheriff is not bound to gif. 


8 * charge him, notwitnitanding a writ of ſaperſedeus be delivered to 

Jenk. 92. him, or he have notice of the aljowance of a writ of error; becauſe 

pl. 80. the defendant is in that caſe taken in execution. 

Jenk. 92. But, if the perſon, who is arreſted upon a capias ad ſatisfacien. 

pl. S0. dum, have a wr:t of ſuperſedeas in his pocket, and deliver it to 
the ſheriff immediately upon being arrefted, he ought to be dif. 
charged, 


Barnes, 368. After the reverſal of a judgment, the defendant, who was in 
Peachcyv. cuſtody, ſued out a writ of ſuper/edeas : but before ſhe could get 
the writ allowed, the plaintiff charged her with aiother declara- 
tion. She was, notwithſtanding this declaration, ordered to be dif- 
charged; and by the court — As the deſendant was in cultody at 
the plaintiff's ſuit only, ſhe could not regularly be charged with a 
ſecond declaration after the reverſal of the judgment, upon which 
ſhe had been wrongfully detained. 

1Vetitt: 30. If goods be taken in execution after the ſuing out a writ of ſu 
— = or the allowance of a writ of error, the court, although 
| Rep. of Pr. the writ were not delivered to the ſheriff, or although notice were 
in C. B. 35. not given to him of the allowance of the writ of error before the 
39. taking of the goods, will order reſtitution, or, in caſe the goods 
3 have been ſold, will order the money to be brought into court. 

2 Roll. Abr. It has been holden, that if before ſale of goods, which have been 
Due, $4. ſeized under a fieri facias, the defendant deliver a writ of ſuperſe- 


_ deus to the ſheriff, he ſhall have the goods again; for that the 
| property is not altered by the ſeizure. 
2 Roll. Abr. But this caſe does not ſeem to be law; for it is laid down in 


* D. pl. ö. other books, that if an execution be begun, it ſhall, notwithſtand- 
H. = ing the delivery of a writ of /uper/edeas, or the allowance of a wit 


Dyer, 98. of error, proceed, 
Yelv. 6. 


1 Vent. 253. Salk, 323. Ld, Raym. 990. 


Cr». EU. A ſheriff having ſeized goods under a feri facias upon a judg- 
$97- ment of the court of King's Bench, the record, before the ſale of 
— the goods, was removed by a writ of error into the Exchequet- 


chamber, and a writ of /uper/edeas was awarded. Upon the w_ 
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the ſheriff to the fer: facias, that he had ſeized the goods, and 
= they remained in his hands pro dtfectu emptorum, —— 
was prayed. It was holden, that as the execution was begun be- 
fore the writ of ſuperſedeas was delivered to the ſheriff, a writ of 
venditioni exponas Thould be awarded to perfect it; and that, although 
the plea-roll be removed by the writ of error, the writ of vendi- 
tioni exponas may be awarded from the return to the fieri faciar. 

But, if a writ of execution have iſſued contrary to a rule of Jenk. 93. 
court, or upon a judgment entered irregularly, it may, notwith- pl. 80. 
ſtanding it has been in part executed, be ſet aſide, quia improvidt 
emanavit. | 

If a perſon, who has been taken in execution, and his lands 2 Roll. Abr. 
extended upon a ſtatute merchant, bring a writ of audita querela, 9. 3 
he may have a writ of /uper/edeas gugad his perſon: but, as the Conran: A 
writ of ſuper/edeas is awarded, for the ſake of giving him an op- 

rtunity of proſecuting the audita guerela, he ſhall, in caſe he 
be not relieved upon the audita querela, be taken into cuſtody 
again. 

2 a rule to ſhew cauſe, why a judgment ſhould not be ſet MS. Rep. 
aſide for irregularity, 'and why the defendant ſhould not be diſ- Baldwin v. 
charged out of cuſtody, it appeared, that eight years before a writ La. 
of ſuperſedeas had been awarded, for diſcharging the defendant out 14 G. 3. in 
of cuſtody, becauſe he was not charged in execution in proper ©: 5 ht 
time after judgment had been ſigned againſt him; and that he be git 
was now in cullody upon a capias ad ſatigfaciendum, which had was added 
iſſued upon a judgment in an aCtion of debt upon the former a ary 
bees The rule was made abſolute; and by the court It has not mit- 

een troly ſaid, that, after a defendant has been diſcharged out of ated, as to 
cuſtody for want of being charged in execution in proper time, men ag te 
his perſon cannot be afterwards taken in execution upon the court, and 
ſame judgment: but this does not apply to the preſent caſe 3 for whether, 
the defendant has not been taken in execution upon the judg- —_— * 
ment in the former action, but upon a judgment in a different the court, 


action. | Mets 

not read, 
that the rule was diſcharged, inflead of made abſolute. And taking it fo, it perfectly accords with the 
doctrine of a late caſe, that a ſuperſedeas obtained after judgment, cannot be pleaded in bar to an ation 
on that judgment, this being a new action. Topping v. Ryan, 1 Term Rep. 273. Beſides the rule 
that a priſoner who it once ſuper ſedable, always cuntimues ſe, only holds ſo long as he remains in the ſame 
cuſtody, and under the ſame precejs. Roſe v. Chriftfieid, 1 Term Rep. 591.] 


H) How Diſobedience to a Superſedeas may be 
puniſhed. | | 
If a ſheriff, or other officer, detain a perſon in cuſtody, who Cro, Jac. 
has been arreſted upon a capias or an exigent, after a writ of 379. 
ſuperſedeas delivered to him, an action of falſe impriſonment —— ” 
lies, 1 Roll, Rep. 241. 3 Bulftr. 97. Fitzh. N. B. 236. 
But no action lies for detaining a perſon who has been arreſted 1 Ventr. 2. 
upon a capias ad ſatigfaciendum; becauſe ſuch perſon is taken in poo N. b 
execution, 237. Jenk. 92. pl. $0, 
? A judge 


428 | Superledeas. 

2 Hawk. A judge of an inferior court is liable to be puniſhed for a con- 

0. 2. 58. tempt, if he proceed in a cauſe aſter the delivery of a writ of 
habeas corpus ad faciendum et recipiendum, or after notice of the al. 
lowance of a writ of error. 

Fitzh. N.B, A ſheriff is liable to be puniſhed for a contempt, if he proceed 

34 Fitzd. in a cauſe in his county court after the delivery of a writ of ſuper. 

. ſedeas. | 

Moor, 677, Juſtices of the peace, or commiſſioners of ſewers, are liable to 

— 4. be puniſhed for a contempt, if they proceed in a matter after the 

. delivery of a writ of certiorari. 

Cro, Elis. 915. 2 Hawk. c. 22. 5 28. 


1 Vent. 30. A ſheriff, who has taken a perſon, or the goods of a perſon, in 
Cotton v. execution after the delivery of a writ of ſuper/edeas, or after no- 
Rep. of pr. tice of the allowance of a writ of error, is liable to be puniſhed 
ja C. B. 35. for a contempt. | 

Barnes,376. If an attorney take out execution after notice of the allowance 
Hannot v. of a writ of error, he is liable to be puniſhed for a contempt. 
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Surety of the Peace, 


URETY of the peace is a recognizance entered into to the 
8 king for keeping the peace. | 


Under this title it will be proper to ſhew, 


(A) In what Caſes a Juſtice of the Peace may, ex 
officio, compel a Perſon to find Security for keeping 
the Peace. | 


(B) Who may crave Surety of the Peace. 


(C) Againſt whom Surety of the Peace may be 
granted. 


(D) In what Caſes Surety of the Peace ought to be 
granted, 


(E) The Manner of granting Surety of the Peace by 


the Court of Chancery. 


(F) The Manner of granting Surety of the Peace by 
the Court of King's Bench, | 
(G) The 


S tw .t 4 way «6 


„ 


0 


n 


the 


ng 


Surety of the Peace, 
(G) The Manner of granting Surety of the Peace 
by a Juſtice of the Peace. f 


(H) In what Caſes a Recognizance for keeping the 
Peace is forfeited. 


(I) In what Caſes a Recognizance for keeping the 
Peace may be diſcharged. 


4: 


(A) In what Caſes a Juſtice of the Peace may, ex 


officio, compel a Perſon to find Security for keeping 
the Peace. 


A Juſtice of the peace may, at his diſcretion, bind all thoſe to Lamb. 77, 
keep the peace, who in his preſence thall make any affray, or 73 Br 
ſhall threaten to kill or beat any perſon, or ſhall contend together 3. 2 
with hot words; and all thoſe who ſhall go about with unuſual c. 60. 51. 
weapons or attendants to the terror of the people; and all ſuch 

perſons as he ſhall know to be common barrators ; and all who 

ſhall be brought before him by a conſtable for a breach of rhe 

peace in the preſence of ſuch conſtable; and all perſons, who 

having been before bound to keep the peace, ſhall be convicted of 

having forfeited their recognizance. 


(B) Who may crave Surety of the Peace. 


AL L perſons under the king's protection, being of /ane memo- Lamb. 78, 
ry, whether natural-born ſubjects or aliens, good ſubjects or 79, 50- 
attainted of treaſon or other crime, have a right to crave ſurety of . 60. $2. 
the peace. 
It has been queſtioned, whether Jews or Pagans, or perſons at- Lamb. 80. 


tainted of præmunire, have a right to crave ſurety of the peace. 4 
C. 92 
A wife may crave ſurety of the peace againſt her huſband, if he Firzh. N. B. 
threaten to beat her outrageouſly, or to kill her. 80. 
Lamb. 380. 


2 Lev. 128. 1 Hawk. c. 60. 54. 


A woman exhibited articles of the peace, in which ſhe called Stra. 1231. 
herſelf the wife of the defendant, and ſet forth the pendency of a _ — 
ſuit in the eccleſiaſtical court for the reſtitution of conjugal rights. A 
W hen the defendant came to put in bail, he deſired, that the re- 
cognizance might not be taken ſo as to carry with it an admiſſion 
ot a marriage: and the court ordered it to be in theſe terms: 

Jo keep the peace towards our Sovereign Lord the King, and 
* all his liege people, and particularly towards Hannah Pemm, 
* who hath exhibited articles of the peace againſt him the ſaid 


* ames Bambridge, by the name of Hannah Bambridge, wite of 
kim the {aid James.“ 


Surety 


43 . 


Stra. 1207. 
Sims's caſe. 


4 


Surety of the Peace. 
Fey of the peace may be craved by a huſband againſt his 


I 


1 Hawk. c. 60. 584. 


Pult. 18. 


MS. Rep. 
Rex V. 

Nettle and 
two others. 


Lamb. 82. 
1 Hawk. 
4. 60. 6 5 


1 Hawk. 
c. 60. 8 5. 
Lamb. 81 


Lamb. 82. 
1 Hawk. 
c. 60. 86. 
Stra- 473. 


Bro. Peace, 
pl. 22. 


Lamb. 83. 
1 Hawk. 
c. 60. \ 7. 


Moor, 874. 


Sir Thomas 


Seymour's 


caſe. 


Godb. 215. 


It is ſaid, that ſurety of the peace is uſually granted at the re. 
queſt of one perſon, for that the fear of one perſon can ſcarce ever 
be the fear of another; and that if ſurety of the peace be granted 
againſt two or more perſons, every one of them muſt enter into a 
ſeparate recognizance. | 

But in a modern caſe, the court of King's Bench allowed three 
women to file joint articles of the peace againſt three men. 

Mich. 23 G. 2. ? ; 


(C) Againſt whom Surety of the Peace may he 
granted, 


granted againſt every perſon of 


&URETY of the peace may 
age or under age. 


> ſane memory, whether of f 


If ſurety of the peace be granted againſt an infant or feme 
covert, who cannot themſelves be bound, a recognizance muſt be 
entered into by their friends. : 


(D) In what Caſes Surety of the Peace ought to be 
granted, 
J* one perſon have juſt cauſe to fear that another perſon will 
burn his houſe, or 1 him ſome corporal hurt; or that he will 
procure a third perſon to do him ſome corporal hurt, ſurety of the 
peace 2 to be granted. 

It is ſaid, that ſurety of the peace ought not to be granted for 
threatening to impriſon; becauſe damages may be recovered in 
an action of falſe impriſonment. | 

But the better opinion is, that it ought to be granted in ſuch 
caſe, becauſe impriſonment is a corporal hurt. The reaſon given 
for its not being granted is no more concluſive in this caſe than 
in that of a battery: for an action will lie for a battery; and jet 
ſurety of the peace ought to be granted for threatening to beat. 

Surety of the peace ought to be granted againſt a huſband, ifhe 
give his wife unreaſonable correction. 

Fitzh. N. B. 80. 


x Keb 290. Divers perſons having made a diſturbance in a church, and 


Rex v. 


Douglas. 


Dalt. 266, 


Lamb. 83. 


ulled the miniſter, who was reading the Common Prayer, out of 
the deſk, the court of King's Bench gave leave to exhibit articles of 
the peace againſt them. 
If one E threaten to hurt the wife or child of another, 
ſurety of the peace ought to be granted. 
But ſurety of the peace ought not to be granted, becauſe one 
perſon threatens to hurt the ſervant or cattle of another. 


11 Surety 


3 


8 


Surety of the Peace, 


ſt beating unleſs there be fear of future danger: the remedy iu 
ſuch caſe being by action or indictment. 

Surety of the peace ought to be craved ſoon after the cauſe of 
the fear on account of which it is craved; for the ſuffering of 
much time to paſs before it is craved ſhews, that the party craving 
it has not been under great fear. | 


(E) The Manner of granting Surety of the Peace 
by the Court of Chancery. 


AT the common law it was ſufficient, in order to obtain proceſs 
for ſurety of the peace from the court of Chancery, for the 

arty who craved it to make oath, that he was in fear of a corporal 
. and that he did not crave ſurety of the peace from malice, 
but for the ſafety of his perſon. 

But by the 21 Fac. 1. c. 8. after reciting, that divers turbulent 
and contentious perſons, ſome out of malice, and others in hope of 
gain by way of compoſition, do oftentimes upon their corporal 
oaths, or otherwiſe upon falſe ſuggeſtions and ſurmiſes, procure 
proceſs of the peace or good behaviour out of his Fan courts 
of Chancery and King's Bench againſt divers of his Majeſty's quiet 
ſubjects, whoſe dwellings and abodes are for the moſt part in 
counties far diſtant and remote from the ſaid courts, to their in- 
tolerable trouble and vexation; whereas they might, upon good 
cauſe ſnewed, receive juſtice at the hands of the juſtices of the 
peace in the counties where they dwell, it is enacted, “ That all 
« proceſs of the peace or good behaviour, to be granted or award- 
* ed out of the ſaid courts, or either of them, againit any perſon 
« or perſons whatſoever, at the ſuit of, or by the proſecution of, 
« any perſon or perſons whatſoever, ſhall be void and of none 
« effect, unleſs ſuch proceſs ſhall be granted or awarded upon 
motion firſt made before the judge or judges of the ſame courts 

'« reſpectively fitting in open court; and upon declaration in 
« writing upon their corporal oaths, to be then exhibited by the 
& parties which ſhall deſire ſuch proceſs, of the cauſes for which 
« {uch proceſs ſhall be granted or awarded by or out of the ſaid 
« courts reſpectively, and unleſs ſuch motion and declaration be 
* mentioned to be made upon the back of the writ, the ſaid writ- 
« ings there to be entered and remain of record; and if it ſhall 
« afterwards appear to the ſaid courts, or either of them reſpect- 
« wely, that the cauſe, expreſſed in ſuch writings, or any one of 
them, be untrue, then the judge or judges of the ſaid courts, or 
either of them reſpectively, ſhall and may award ſuch colts and 
% damages unto the parties grieved, for their or any of their 
* wrongful yexations in that behalf, as they ſhall think fit ; and 
* that the party or parties ſo offending ſhall be committed to pri- 
* ſon by ſuch judge or judges, until he or they ſhall pay the faid 
* colts and damages,” | 


If 
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Surety of the peace ought not to be granted on account of a n 


6 Mod. 132. 
The Queen 
v. Lane, 


79, 80. 
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Fitzh, N. B. 


* 


Surety ot the Peace. 

If articles of the peace be exhibited in the court of Chancery, 
and oath be made, that the ſurety of the peace is not crayed by 
the party from malice, but for the ſafety of his perſon, a writ of 
Jupplicavit iffaes, directed to the juſtices of the peace generally, or 


to ſome one juſtice of the peace, or to the ſheriff, commandin 


Bro, Offic. 


pl. 39. 
Fitzh. N. B. 
81. | 


Bro. Peace, 


pfl. 9. 


Lamb. 107. 


1 Hawk. 
c. 60. QF 15. 
Lamb. 101. 


2P. Wms. 


202. 
Clavering's 


Fitzh. N. B. 
31. 

Lamb. 108, 
109. 


Fitzh. N. B. 
11. 238. 


Ante 
— 


them or him to take ſecurity in the ſum thereon indorſed, and i 
the party refuſe to find ſuch ſecurity, to commit him to the next 
gaol until he do find ſuch ſecurity. | 
If a writ of ſupplicavit be directed to the ſheriff, he may iſſue a 
precept to a bailiff to arreſt the party: but only the ſheriff himſelf 
can take a recognizance z for the power given by the writ being 
judicial, it cannot be delegated. | | 

If a writ of /upplicavit be directed to the juſtices of the peace 
generally, only the juſtice of the peace to whom it is delivered 
can grant a warrant to compel the party to find ſecurity. 
warrant muſt likewiſe he made returnable before the juſtice of the 
peace to whom it is delivered; {or only he can take a recognizance 
or make a return to the writ. / 

The recognizance to be entered into before the juſtice of the 
E to whom a writ of /upplicavit is directed or delivered, muſk 

e in ſuch ſum as is indorſed upon the writ. 

The ſum, in which ſecurity is to be given upon a writ of /uppli- 
cavit, is ſometimes very large. A writ of /upplicavit was once in- 
dorſed in the ſum of 4000 /. | 


If no return be made to a writ of /upplicavit, the party who 
ſued it out may have a writ of certiorari, directed to the perſon 
who ought to make a return, commanding him to certify the writ 
of ſupplicavit, together with what has been done thereupon. 

If a writ of /upp/icavit have iſſued from the court of Chancery 
againſt a perſon, he may by himſelf or ſome friend come into the 
court, and give ſecurity there, that he will not do any harm to the 
perſon who ſucd out the writ ; and thereupon he ſhall have a writ 
of | ſuper/edens, reciting the writ of /upplicavit and the ſecurity 


given, directed to the juſtices of the peace generally, or to ſome 


one juſtice of the peace, or to the ſheriff, commanding them or 
him to furceaſe to arreſt the perſon againſt whom the writ of /uf- 
plicavit iſſued; or in caſe he have been arreſted for that cauſe, and 
no other, to deliver him. 


(G) The Manner of granting Surety of the Peace by 
the Court of King's Bench, 


AT the common law, the oath of the party was a ſufficient 
ground for the court of King's Bench to grant ſurety of the 
peace; but this court cannot, fince the ſtatute made in the 
twenty-firſt year of the reign of King James the Firſt, grant 
ſurety of the peace, unleſs articles of the peace are exhibited in 
Open court. 3 


Aullintun, 


. * * * 0 a 
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Mullineux, who had been taken into cuſtody upon a writ of ſup- Skin. 61. 
Hicavit out of the court of Chancery, being brought by a habeas IE 
corps before Jones, juſtice of the King's Bench, he entered into a 
recognizance to appear in the court of King's Bench the firſt day 
of the next term. He appeared at the time; and the court was 
moved, that the articles exhibited in the court of Chan might 
be read, and that he might enter into a recognizance 22 
the peace. No rule was made; and by the court — The record is 
not before us. If the witneſſes, who ſwore to the articles in the 
court of Chancery, had been here, and had ſworn to articles to the 
fame effect, we could have taken a recognizance; but we cannot 
now do it. | 

If articles of the peace are exhibited in the court of King's Comb. 4x7. 
Bench, and oath be made that the party does not crave the ſurety Roſſel? 
of the peace from hatred or malice, but for the ſafety of his per- 
ſon, an attachment of the peace iſſues, directed to the ſheriff, 
commanding him to take a bond for the appearance of the party 
in the court of King's Bench, at the return of the attachment, to 
put in bail to the articles, and, if ſuch bond be not given, to com- 
mit the party to the next gaol. 

[t is a great hardſhip, that it ſhould be in the power of one per- 
ſon to compel another, who lives in a very remate part of England, 
to appear and enter into a recognizance in the court of King's 
Bench, when he might have had the ſurety of the peace from a 
neighbouring juſtice z and it ſeems to have been the opinion of 
the court of King's Bench, ſome years ago, that a ſtop ought to be 
put to this vexation. ' 

Upon a motion on the behalf of Ryfel to exhibit articles of the Comb. 427. 
peace againſt ſeven or eight perſons who lived at Nottingham, ag ; 
Halt, Ch. J. faid, then we ſhall give ſeven or eight perſons the 5 W. zz. 
trouble to come up to this court to put in bail, why did you not 
go to a juſtice of the peace in the county? The complainant an- 
ſwered, I could not have had juſtice there, they are relations. 

Hereupon the motion was granted, /ed hafitanttr. 

In a late caſe, wherein the court of King's Bench was moved MS. Reps 
on the behalf of Borough for leave to exhibit articles of the peace Frovehs, 
againſt Wait, leave was unanimouſly reſuſed; it appearing that Ode 55 
Wait lived at the Devizes, and that Borough had not endeavoured Ia Burr. 
to obtain the ſurety of the peace in the county wherein Wait 755: 0.4 
lived; and by Lord Mansfield, Ch. J.— Apply to the magiſtrates 
of the county, and if ſurety of the peace be not granted, come 
here again. | 

When the party, againſt whom articles of the peace are ex- 6 Mod. 132. 
_ comes into court to put in bail, the articles muſt be read bay > a 
o him. 

Articles of the peace having been exhibited againſt Lord Fane, Stra. 1202. 
and proceſs of the peace having iſſued, it was inſiſted, when he 3 
came to put in bail, that the facts charged in the articles were not 7, Burr. 

a ſufficient ground for granting ſurety of the peace; or if ſuffi- $06. 
cient, that the facts were falſe, and affidavits were offered to diſ- 
prove them. The reading of the affidavits was oppoſed, and it 

Vor. VI, FF was 
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was faid, that the courſe of the court had always been, to give 
ſuch credit to the oath of the party as to order ſecurity : but it 
was admitted, that the court might review the articles, and hear 


any objection ariſing upon the face of them; and by the court 


MIS. Rep. 


Rex v. Sir 
Thomas 
Allen, Bart. 
and others. 
Hil. 328. 2 
1905 Burr. 
06. Ss C.] 


MS. Rep. 
Rex v. Ben- 
nett and 
others. Eaſt. 
32 G. 2. 


* 


Stra. 835. a 


Rex v. 
Lewis. 


Sayer, 252. 
Rex v. 
Hellier, 


travel; and Seymour's caſe, M. 6. Ann, was cited. A mandamus 


This is all we can do. The reading of afhdavits to diſprove the 
facts charged in the articles was never attempted before; and ve 
muſt adhere to the courſe of the court, which is to take the arti- 
cles to be true. Upon reviewing theſe articles, the court were of 
opinion, that the facts therein charged were a ſufficient ground for 
granting ſurety of the peace. | 

Robert Parnel exhibited articles of the peace againſt Sir Thomas 
Allen, Bart. and three others; and an attachment of the peace 
iſſued againſt them. Before a recognizance was entered into, 
Parnel preſented a petition, in which he recited ſome of the facts 
ſworn to in the articles, and endeavoured to explain them. Here. 
upon the counſel for the defendants moved for a rule to review 
the articles, and ſome aſſidavits were read to contradict the facts 
therein charged. Upon reading this petition and the affidavits, in 
which the facts were flatly contradicted by five or fix perſons, a 
rule was made to ſhew cauſe, why the articles ſhould not be re- 
viewed, and that Parne/ ſhould attend upon the day for ſhewing 
cauſe. He did attend, and the court was, upon the whole, ſo ſatif- 
fied of his having been guilty of perjury, that he was immediately 
committed for wilful and corrupt perjury ; and a rule was made 
that all farther proceedings upon the articles ſhould ſtay. The 
rule was pronounced. in theſe terms, and not to take the articles 
off the file, in order to give the defendants an opportunity of 
e Parnel for perjury, which could not otherwiſe have 

en done. 

Articles of the peace having been exhibited by John Brown 
againſt Hannah Bennett and three others, a rule was made, upon 
reading the affidavits of the defendants, to ſhew cauſe, why the 
articles ſhould not be reviewed. It was ſworn in the affidavits, 
that the defendants did not know ſuch a perſon as Brown the 
articulant z and beſides other ſtrong facts ſworn to, it was ſuggeſt- 
ed, that the exhibiting of the articles was a freſh contrivance of 
the defendant Bennett's huſband to oppreſs her. No cauſe being 
ſhewn, the articles were ordered to be taken off the file. 

Upon a motion for a mandanus to three juſtices of the peace in 
the county of Brecon, to take ſecurity upon articles of the peace 
exhibited in the court of King's Bench, an aflidavit was produced, 
in which it was ſworn that the defendant, who lived in that 
county, was ſeventy years of age, and ſo infirm as to be unable to 


was awarded. 1 val 
| Upon a rule to ſhew cauſe, why a mandamus ſhould not be 
awarded to two juſtices of the peace in the country, to take 2 
recognizance for keeping the peace, it appeared, that articles of 
the peace had been exhibited in the court of King's Bench; that 
the defendant was in priſon ;z and that he was ſo poor, as not to 
be able to be at the expence of a habeas corpus for bringing him up 
to 


* 
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to the court; the rule was diſcharged 3 and by the court It has 
always been doubted, whether a recognizance for keeping the 
peace can be taken by juſtices of the peace, upon articles of the 
peace exhibited in this court. There has been only one inſtance, 
of late years,, wherein a mandamus for taking ſuch recognizance 
has been awarded; and in that cafe, which was the caſe of Rex 
v. Lewis, Trin. 3 G. 2. there were very particular circumſtances; 
namely, that the defendant was ſeventy years of age, and that he 
was ſo inſirm as not to be able to travel. | 

[Upon a woman's offering to exhibit articles of the peace againſt Margaret 
two perſons, it appeared that the facts charged were done at Hutr's cafe, 
Pertſmouth. Upon which the court objected to her, that ſhe 1 : 
ought to have applied to a juſtice of peace in the neighbourhood, 7 
It was anſwered, that if there ſhould be any particular inconveni- 
ence ariſing therefrom, there might be a mandamus to a juſtice of 

ace in the county, empowering him to take the ſecurity there. 
The court, however, came to this expedient, viz. that on iſſuing 
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„in the attachment of the peace, which is of courſe made out upon 
8, 4 the court's receiving the articles praying ſecurity of the peace, an 

re- indorſement ſhould be at the ſame time made thereon, authorizing 
ing and directing any juſtice or juſtices of the peace in the county of 
atif- | Southampton to take the ſecurity of the peace there; ſpecifying 
tely the particular ſums, wherein the principals and alſo their ſureties 
ade ſhould be bound. ] £4 | 
The If, after ſurety of the peace has been granted by the court of Bro. Peace, 
cles King's Bench, a writ of ſuperſedeas come — the court of Chan- Pl. 17. 4 
2 cery to the juſtices of the court of King's Bench, their power is at 

ve an end; and the party is, as to the recognizance, in this eourt diſ- 

charged. 

3 . 
pit (G) The Manner of granting Surety of the Peace by 
4 a juſtice of the Peace. 5 
wits, | | 
the Juſtice of the peace is empowered by the commiſſion of the Lamb. 36. 
gen, peace, 'To cauſe to come before him all thoſe, who to any 


done or more of our people concerning their bodies or the firing 
eng Hof their houſes have uſed threats, to find ſufficient ſecurity for 
the peace or their good behaviour towards us and our people, 
and if they ſhall refuſe to find ſuch ſecurity, then them in our 
1 rm, until they ſhall find ſuch ſecurity, to cauſe to be ſafely 
kept.“ | 
If oath be made before a juſtice of the peace by one perſon, of Lamb. 84. 
his fearing that another way” will burn his houſe, or do or pro- Fitch. N. B. 
cure to be done to him ſome corporal hurt, and that he does not 476, 6 6. 
crave the ſurety of the peace from malice, but for the ſafety of his 
perſon, the juſtice is bound to grant him the ſurety of the peace. 

A juſtice of the peace may grant ſurety of the peace againſt a 1 Hawk. | 
peer; but it is ſaid to be the ſafer way, to apply to the court of 2 2 So 
Chancery, or the court of King's Bench. [A peer or 
— be bound over in any other place, than the courts of King's Bench or Chancery. 4 Bl. 


« 253+] 
Ff2 - 


436 Surety of the Peace. 
Bro.Maiopr, It is ſaid, that, if the perſon againſt whom furety of the peace 
pl. 39- is craved be preſent, the juſtice of the peace may commit him im. 
1 — mediately, unleſs he offer ſecurity for keeping the 3 and a 
fortiori that he may be required to find ſecurity, and be committed 
for not finding it. tas. | 
MS. Rep. Hut it was in a very late caſe laid down by Pratt, Ch. J. that no 
Wilkes a ſon ought to be committed by a juſtice of the peace, for not 
* is nding ſecurity for keeping the peace, until he has been required 
C. B. to find ſecurity, and has refuſed, or neglected, to do it. 
Lamb. 8s, If the perſon, againſt whom ſurety of the peace is craved, be 
I Hawk: abſent, a warrant for committing him canuot be granted, until a 
e. 6c. § 1a. warrant has been granted commanding him to find ſecurity for 
keeping the peace; and the warrant, which muſt be under ſeal, 
ought to ſhew the cauſe for which, and upon whoſe complaint it 
was granted, | 


5 Rep. 59. The juſtice of the peace, who grants a warrant, commanding a 


Foſter'scaſe. perſon to find ſecurity for keeping the peace, may make the 


ba 65.6 13. warrant ſpecial for bringing the perſon before himſelf only; for, 


as he has moſt knowledge of the matter, he is beſt qualified to do 
juſtice therein, 
Bro. Falſe If a warrant commanding a perſon to find ſecurity for keeping 
Impriſ. the peace be general, the 4 who executes it has an election to 
5 Rep. 39. Carry the perſon before what juſtice he pleaſes, and may carry him 
1 Hawk. to gaol under the ſame warrant, if he reſuſe. to find ſecurity for 
10d. keeping the peace before ſuch juſtice; for the warrant has theſe 
words in it, F he ſhall refuſe to find. ſecurity. 
Lamb. 9, If a perſon, who is under an apprehenſion that ſurety of the 
96:99 peace will be craved againſt him, give ſecurity for keeping the 
©, 60. $14, peace before a juſtice of the peace, either before or after a warrant 
is granted againſt him, he may have an order of ſuper/ſedeas from 
the juſtice ; and this ſhall prevent or diſcharge him from an arreſt 
under the warrant of any other juſtice of the peace. : 
Fitzh, N. B. A writ of ſuper/edeas might heretofore have been had, as a thing 
238. ' of courſe, to a warrant of a juſtice of the peace, commanding a 
perſon to find ſecurity for keeping the peace. [But this is now va. 
ried by the 21 Fac. 1. c. 8. 5 3. quod.vide ſupra, tit. Superſedeas (C).] 
Lamb. 100. A recognizance for keeping the peace is to be regulated, as to 
. the number and ſufficiency of the ſureties, the largeneſs of the 
o. 215 ſum it is to be taken in, and the time it is to continue in force, it 
the diſcretion of the juſtice of the peace by whom it is taken. 
1 Hauk. It is ſaid, that a recognizance taken by a juſtice of the peace for 
__ 100. keeping the peace as to H. B. for a year, or for the life of A. B., 
1 without expreſſing any certain time, which ſhall be intended to be 
for the life of A. B., although no time or place be fixed for the 
appearance of the recognizor, or he be not bound to keep the 
peace as to all the king's liege people, is good. 
Lamb. 103. But it is the ſafer way, to bind the recognizor to appear at the 
— 96. next ſeſſions of the peace, and in the mean time to keep the peace 
as to all the king's liege people, and eſpecially as to the party who 
craved the ſurety of the peace. | 


by 


Surety of the Peace. 457 

By the 3 H. J. c. 1. it is enacted, That every juſtice of the 
d peace within this realm, that ſhall take any recognizance for 
« keeping the peace, ſhall certify, ſend, or bring the recognizance 
« at the next ſeſſions of the peace where he is or hath been juſtice, 

« that the party ſo bound may be called.“ 

If one of the ſureties in a recognizance for keeping the peace Lamb. 273. 
die, the recognizor is not obliged to find a new ſurety; the exe- I TYP 
cutors and adminiſtrators of the dead perſon being bound by the ry 59% 
recognizance. | c. 60. C17. 


(H) In what Caſes a Recognizance for keeping the 


the Peace is forfeited. 


BY the 3 H. 7. c. 1. it is enacted, . That if the party, who is 

called at a ſeſſion of the peace upon a recognizance for 

« keeping the peace, make default, the default ſhall be there re- 

« corded, and the recognizance, with the record of the default, 

© ſhall be ſent and certified into the Chancery, or afore the king 
« in his Bench, or into the king's Exchequer.” — 

He who is bound to keep the peace, and to appear at a ſeſſion Bro. Peace, 
of the peace, muſt appear and record his appearance, otherwiſe * 
his recognizance is forfeited; and although the party who craved 2 
the ſurety of the peace come not, to pray that it may be continu- 
ed, the juſtices may, at their diſcretion, order it to be continued till 
another ſeſſion of the peace. | 

But, if an excuſe, which is by the court judged to be reaſonable, 1 Hawk. 
be given for the non-appearance of the recognizor, the court is © 5. 518. 
not bound to record his default, but may diſcharge the recogni- 
zance, or reſpite it till the next ſeſſions of the peace. 

A recognizance for keeping the peace is forfeited by the doing of Lamb. 115. 
violence to - perſon, whether it be done by the party bound, or 5.7. 


P 
by any other, by his procurement. 725 


pl. 20. 1 Hawk. c. 60. 6 20. 
Upon a rule to ſhew cauſe, why the proceedings upon a /cire Sayer, 139. 
facias ſhould not be ſtaid, it appeared, that the ſcire facias was gan. FI 
brought upon a recognizance entered into by Stanley and his bail, his bal. 
for Stanley's keeping the peace as to all the king's ſubjects; that 
the AION was entered into in conſequence of articles of 
peace exhibited by J. S. againſt Stanley; and that Stanley had been 
guilt of aſſaulting F. N. The rule was diſcharged ; and by 
ider, Ch. J.—If the peace have not been broken by an aſſault up- 
on the perſon who exhibited articles of the peace, the court will 
not permit a proceeding by /cire facias upon the recognizance en- 
tered into for keeping the peace, in cafe the proceeding appear 
Clearly to be vexatious ; but, if the recognizance be for keeping 
the peace as to all the king's ſubjects, as well as to the perſon who 
exhibited the articles, the court will not, in a doubtful caſe, ſtay 
the proceedings upon a ſcire facias ; becauſe the queſtion, whether 
the breach of the peace, by aſſaulting another perſon, did amount 
to a forfeiture of the recognizance, may be determined upon the 
plea of not guilty to the /crre facias. 
h Fi9 A re- 


ei AA er 

. Surety of the Peate. 

Lamb. 12%, A recognizance for keeping the peace is not forfeited, where an 
2 * officer, having a warrant to arreſt a perſon, who will not ſuffer 
& 60. § a3. himſelf to be arreſted, beats or wounds him in an attempt to arreſt 


him. | 
» Sig. 276, If a parent, in a reaſonable manner, chaſtife his child; a maſter 
177. his ſervant; a ſchoolmaſter his ſcholar; a gaoler his priſoner; or 


— 1 a huſband his wife, neither of theſe is a forſeiture of a recog- 

1 150, Nizance for keeping the peace. "OY 

1 Hawk. ib, Fitzh. N. B. 80. 

wn And without enumerating all the aſſaults, which one perſon 
may make upon another, without forfeiting a. recognizance for 
keeping the peace, it may, in the general, be ſaid, that the recog- 
nizance is not forfeited by any aſſault, which could have been juſti- 
fied in an action, or upon an indictment for the aſſault, 

Lamb. 113. A recognizance for keeping the peace is forfeited by treaſon 

 xHawk. againſt the perſon of the king, or by any unlawſul aſſembling in 

© 60. 9 2. ferrvrem populi. f | | 

Lamb. 115. It has been holden, that words which tend directly to a breach 

7 Hawk. of the peace, as challenging a man to fight, or threatening to beat 

Elz. $6, A perſon who is preſent, amount to a forfeiture of a recognizance 

for keeping the peace. 

Lamb. 115. A recognizance for keeping the peace is forfeited by threatey- 
ing to beat a perſon who is abſent, if the perſon threatening aſter- 
wards lie in wait to beat the perſon threatened. 

Cro. Car. A recognizance for keeping the peace is not forfeited by words 

22 ou of heat, as calling a perſon knave, liar, or raſcal ; for although ſuch 

And ths ball. words may provoke a haſty perſon to break the peace, they have 

1 Hawk. not a direct tendency thereto; nor does it appear, that the ſpeaker 

c. 60. 5 22+ intended to carry his reſentment any further, 

Oro. Elia. Nay, it has been holden, that a recognizance for being of good 

26. . behaviour is not ſorfeited by ſuch words; and 2 fortiori a recog- 


Caſe. — , , 
249. ®* nizance for keeping the peace is not. 


1 Hawk. ib. | 
Cro, Jac. A recognizance for keeping the peace is not forfeited by a tre- 
Pet paſs upon the lands or goods of any perſon, uuleſs it be committed 


c. 60. & 25. With actual force. 


Dalt. 284. . Nor is it forfeited by hurting a perſon in playing at cudgels or 
x Hawk. ſuch like ſport, by conſent ; inaſmuch as ſuch ſports, which tend 


C. 60. & 26. "A 

to promote activity and courage, are lawful. 
Bro. Car. But a recognizance for keeping the peace is forfeited by wound- 
. mY ing a perſon in fighting with naked ſwords z becauſe no- conſent 
ibid. © can make ſo dangerous a thing lawful. 


1 Hawk, If a ſoldier hurt a perſon, by diſcharging his gun in exerciſing, 


3 8 27. without ſufficient caution, it is not a-forfeiture of a recognizance 
2 Roll, — for keeping the peace; for although the ſoldier would be liable to 


548. an action for the damage ſuſtained, this is not ſuch a wilful 

breach of the peace, as is within the meaning of the recogii- 
Zance. | 

1 Hawk. A court of quarter ſeſſion cannot proceed againſt a perſon for 

. 60. $15. the forfeiture of a recognizance for keeping he peace: but the 


recognizance 


— 


| Surety of the Peace. 439. 
recognizance muſt be ſent into one of the king's courts of record wh, 


at Weſtminſter. ; | | 
Advantage of a forfeited recognizance muſt be taken by ſcire 1 Roll. Abr. 


faciar, and not by indictment. 900. Perrow's caſe, ro. Jac: 598; 1 Hank, iid. 


(1) In what Caſes a Recognizance for keeping the 
Peace may be diſcharged. 


IF the perſon who has entered into a recognizance for keeping Sav. 53. 
the peace die, the recognizance may be diſcharged, if it were daf de' 
not forfeited before. - 

If the perſon, who has craved the ſurety of the peace die, the \ Lev. 235. 
recognizance may be diſcharged. 

A releaſe from the perſon upon whoſe complaint it was entered Bro. 
into, is not a diſcharge of a recognizance for keeping the peace; funf 
for, as the recognizance was entered into to the king, it is not in AD 
the power of that perſon to diſcharge it. 

A recognizance being entered into by a huſband, upon articles 11 Mod. 
exhibited in the court of King's Bench by his wife to keep the 799 
peace for a year: a motion was made to diſcharge the recogni- ,, — . 
zance, upon a ſuggeſtion that the wife conſented thereto. No George 
rule was made; and by Holt, Ch. J. -How can we diſcharge a Howard. 
recognizance before the condition thereof is performed. 

A releafe however from the perſon, upon whoſe complaint a 1 Hawk. 
recognizance for keeping the peace was entered into, may, if no © 60. $17. 
time for its continuance is mentioned in the recogmzance, be an —_ 
inducement to the court to diſcharge it. | 

The demiſe of the king is a diſcharge of a recognizance for Bro. Peace, 
keeping the peace; for as the condition is /ervare pacem naſtram, ms 
his ſucceſſor cannot take advantage of a breach. * 


After the condition of a recognizance for keeping the peace is Bro.Recogn. 
broken, the king may pardon the forfeiture : but the king cannot pl. 22. Bro. 
releaſe the condition before it is broken; inaſmuch as the perſon, — + 40 
upon whoſe complaint the recognizance was entered into, has an 1 Hawk. 


intereſt in the condition. ibid. 2 Hawk. c. 57. $ 34+ 


It has been holden, that if a recognizance for keeping the peace 2 Roll. Abt. 
be removed by a writ of certiorari, the obligation to appear upon 771 _ 
the recognizance is diſcharged. pl. a. Dalt, 278. 


But this would be highly inconvenient; and it ſeems to be the Cro. Jac. 
better opinion, that a writ of eertiorari is no diſcharge of the ob- 252. ». Pye. 
ligation to appear upon a recognizance for keeping the peace. Yelv. 207. 

2 Hawk. c. 27. 865. 


If no time for the continuance of a recognizance for keepi 
the peace be mentioned, it is in the power of the court, by whic 
the recognizance was taken, or to which it has been certified, to 
diſcharge it at their difcretion. 

The practice of courts of quarter ſeſſion is, to continue a recog- 
nizance for keeping the peace from ſeſſion to ſeſſion, until it be 
diſcharged. = | 
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Duretyp of the Peace. 
W the court of King's Bench is, to continue tlie 


perſon bound to keep the peace upon his recognizance for twelve 
months; and if no indictment within — time preferred 


againſt him, to diſcharge it at the expiration of that time. 


This ſeems likewiſe to be the practice of the court of Chancery; 
for, upon a mation to diſcharge a writ-of /upplicavit, it was ſaid by 
Lord Macclesfield, Chancellour—The application is too early; let 
the party ſtay until a year is expired, and, in the mean time, let 
him take care to behave himſelf peaceably. | 


Groſvenor, 3 P. Wms. 140. Baynum v. Baynum, Ambl. 63, Ex parte King, Id. 333-] 


Ambl. 240. 


Vide 3 Burr. 
1923. 


[A motion was made on the part of the huſband to diſcharge 
an order for a ſupplicavit on the part of the wife. It was made on 
afhdavits; and the caſe was ſaid to be more proper for the inter- 
pg of friends, than a court of juſtice. Lord Hardwicle— 

think ſo too: but when it does come before a court of juſtice, 
the court muſt go according to its rules. I neyer knew a writ of 


ſupplicavit, or rules for ſurety/of the peace in B. R. diſcharged, 


unleſs it has appeared to be a mere contrivance and falſity ; and 
then in a particular inſtance, (or two, I believe,) I have known 
them diſcharged. The reaſon is, that they are for prevention: if, 
therefore, the parties conclude, they believe their lives to be in 
danger, the court will not try theſe facts upon affidavits on both 
fides. It muſt therefore be ſome ſtrong caſe to ſhew, that it was a 
mere contrivance or falſity, that will be a ground to diſcharge 2 
writ of ſapplicavit or rule of ſurety of the peace. But here the 
facts are not at all denied, and T am to take care of the perſon 
Who ſwears her life is in danger. I cannot diſcharge this order.] 


= 


—— — — _ 


Surety of the good Behaviour, 


URETY of the good hehaviour is a recognizance entered 
8 into to the king for being of good behaviour. 

A recognizance 2 being of good behaviour in ſo many reſpeQs 
reſembles a recognizance for keeping the peace, that the going 
into the particular conſideration thereof would be little more 
than a repetition of what has been ſaid under the title Surey f 


| the Peace. 


But as ſurety of the good behaviour may be granted in ſome 
caſes where ſurety of the peace cannot; and as a recognizance 
for being of good behaviour may be more eaſily forfeited than 3 
recognizance for keeping the peace, it will be proper to ſhew, 


(A) In what Caſes Surety of the good Behaviour 
may be granted, where Surety of the Peace ought 
not to be granted, | 

(B) What 


Suretp of the good Behaviour. | 

(B) What is a Forfeiture of a Recognizance for 
being of good Behaviour, which would not have 
been ſo of a Recognizance for keeping the Peace. 


(A) In what Caſes Surety of the good Behaviour 
may be granted, where Surety of the Peace ought 
not to be granted, 


Y the 34 E. 3. c. 1. juſtices of the peace are empowered 
B « to take of all them that be not of good fame, where they 
« ſhall be found, ſufficient ſurety and mainprize towards the king 
« and his people.” | 

It is laid down, that the words in the 34 E. 3. c. 1. them that 4 tt, 181. 
he not of good fame, extend only to ſuch perſons as are juſtly ſuſ- 2H. 7. 3. B. 
pected of having formed a deſign to break the peace. $8 

This conſtruction ſeems too narrow: for the words them that be Lamb. 118, 
not of good fame do, in the uſual acceptation of them, as well ex- _ 117» 
tend to perſons of a ſcandalous behaviour in other reſpects, as to 4 67. 52 
thoſe who give juſt cauſe of ſuſpicion that they intend to break ä 
the peace. 

A good deal is by the words them that be nat of good fame, Lamb. 17. 
which are words of great latitude, left to the diſcretion of juſtices 2 Roll. Rep, 
of the peace: but it is laid down, that they have power to de- p22) 226. 
mand ſurety of the good behaviour of thoſe who ſleep in the day 1 Hawk, 
and go abroad in the night; of ſuch as keep ſuſpicious company; 1. 
of ſuch as are generally ſuſpected of being robbers; of eves- 
droppers ; of common drunkards; and of all others, whoſe miſ- 
behaviour may be reaſonably intended to bring them within the 
meaning of the ſtatute. 

The author of an obſcene book is liable to be bound to be of 1 Hawk. 
good behaviour, as a perſon not of good fame. © c. 73. $ 9s 

Surety of the good behaviour may be demanded of a perſon Lamb. 119. 
who haunts bawdy-houſes ; and of a perſon who keeps women of — 


bad fame in his houſe; and of all lewd perſons. 140. 142. 1 Hawk. 6. 61. & 2. 


If a perſon, who has no viſible means to enable him ſo to do, 12Mod. 566. 
live at an extravagant rate, he may be compelled to find ſurety of — 
the good behaviour. 

If a perſon have been guilty of exciting the u to diſobe- 2 Vent. 22, 
dience to the law, he may be compelled to ſurety of the F144. 
good behaviour. | | caſe. 

If one perſon lie in wait to hinder another from coming to a 2 Lil. Pr, 
out of juſtice, ſurety of the good behaviour may be demanded Res. 649- 
of him, | 

If 7. S. offer a woman money to buy medicines, to 122 Cro. Elis. 


child of which ſhe is pregnant, he may be compelled to 22 
ſurety of the good behaviour. 0 | — 


Surety of the good behaviour is by divers ſtatutes directed to 
Fong the 3 inſt thoſe ſtatutes: as by the 1 M. 
+ 2. c. 3. of perſons who have been guilty of diſturbing any li- 

cenſed preacher, * * 
By 


— 
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442 -Surety of the good Behaviour. 
By the 3 Elia. c. 21. of perſons who have been guilty of un- 
lawful fiſhing or hunting. era 
By the 23 Elia. c. 1. of perſons who neglect to come to 
church for the ſpace of one mbnth.  - | | 
By the 1 Fac. 1. c. 13. of perſons who have been guilty of un- 
lawful hunting, or of ſtealing deer or conies. , ? | | 
Styles, 15. A juſtice of the peace cannot however compel a perſon to find 
Fic ſurety of the good behaviour pon a general information. 


Cro. Car, Surety of the good behaviour may be granted for words, which 


re ble, in the execution of his office. 

2 Roll. Rep. 228. Palm. 127. 1 Ventr. 16. 1 Hawk. c. 61. § 4. 

Cro.Eliz.78. It may likewiſe be granted for words of contempt ſpoken to an 
Simons v. inferior magiſtrate, as a juſtice of the peace or a mayor, although 
Sv tet. . . 

1 Hauk. he be not in the actual execution of his office. 


id. 1 Lev. 52 53 


2 Roll. Rep. But it ought not to be granted for calling a perſon raſcal, 
4, 5 knave, liar, or drunkard; theſe being only words of heat. 

Cro. Eliz. 86, 1 Hawk. ibid. l 

2 Lev. 0 If one man call another liar in Neſiminſter-Hall, or before 
— 4 concourſe of people, he is liable to be bound to be of good 


Man. ” 
7 Mod. 29. Aviour. 


2 Vent. 343. A woman may demand ſurety of the good behaviour againſt 
Smithſon's her huſband, if he be guilty of ill uſage to her. 


caſe, 
If a perſon have been convicted of a miſdemeanor, it is uſually 
_ of the judgment, that he hall find ſecurity for his good be- 
aviour for ſome time. 


(B) What is a Forfeiture of a Recognizance for 
being of good Behaviour, which would not have 
been ſo of a Recognizance for keeping the Peace. 


Palm. 129. II is laid down, that the doing of a thing, for which the doer 


TE v. might be compelled to find ſurety of the good behaviour, is 2 
_ forfeiture of a recognizance for being of good behaviour. 

Cro. Car. But this is denied to be law; and it ſeems to be very unreaſon- 

449- ble. The good of the publick may make it proper in ſome caſes, 

eee to compel a ſuſpected perſon to enter into a recognizance for 


3 Hk. being of good behaviour: but it would be extremely hard, that 
©. 61. 95 the recognizance ſhould be forfeited, before he has been guilty of 
: miſbehaviour. 8 | 
Palm. 129. A-recognizance for being of good behaviour is forfeited by 
ramps the ſpeaking of ſeditious words. 

yde. 
Cro. Cr. 499. 1 Hawk. c. 61. 5 6. | 


> Roll. Rep. . A recognizance for keeping the peace is not forfeited by 


— threatening words, unleſs the party threatened be preſent: but 3 
Hyde. ©  recognizance for being of good behaviour is forfeited by ſuch 


words, 


+by. tend to diſturb or deter an inferior officer of juſtice, as a conſta- 


\ 


di 
in 
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co 
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words, although the party concerning whom they were ſpoken be 
t preſent. | | n 
— for being of good behaviour is not, in the gene- Cro. Elis. 
ral, forfeited by words of heat, as calling a perſon knave, raſcal, _ 3 
liar, or drunkard. | 755 _ — a 
But, if words of heat are ſpoken to a juſtice of the peace in 2 Rol. Rep. 


the execution of his office, this is ſuch miſbehaviour as amounts 25% 228. 


to a forfeiture of a recognizance for being of good behaviour " 


for the publick good requires that magiſtrates ſhould be treated 
with reſpect. ey 

A recognizance for being of good behaviour is forfeited by the Lamb. 126. 
recognizor's having a number of armed attendants, although he. * H. 7. 2 h. 
have not been guilty of a breach of the peace. 

If a perſon, who is under a recognizance for being of good be- + Leon. 166. 
haviour, is arreſted upon ſuſpicion of felony, and afterwards Crabdell's 
eſcape, it is a forfeiture of the recognizance; and by the court—= Gelb. 63. 
Although the arreſt was tortious, no felony having been commit- 
ted, the recognizance 1s forfeited by the eſcape, which is a miſbe- 
haviour it being the duty of every perſon to ſtand to the law, and 
anſwer to every thing he 1s charged with. | 

When a recognizance for being of good behaviour is purſuant Lamb. 218. 
to the direction of a ſtatute entered into by a perfon, who has 
done ſomething prohibited by the ſtatute, the being afterwards 
guilty of another offence againſt the ſtatute is a forfeiture of the 
recognizance. | 

In a ſcire facias upon a recognizance for being of good behavi- Cro. Jac. 
our, the breach aſſigned was, that the recognizor had aſſaulted and fr, 
beat J. S., but it not being charged that the aſſault and beating Hurchias, 
were vi et armis, judgment was arreſted. | 
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Tender and bringing Money into 
Court upon the common Rule, 


Tender is an offer to pay a debt, or to perform a duty. 
— money into court is depoſiting money in court, 

tor the ſatisfaction of a debt or duty. N | 
Wherever a tender of money is pleaded, and the debt is not 
diſcharged by the tender and a refuſal, money may be brought 
into court without leave of the court: nay, the money tendered 
muſt, as hereafter will be ſhewn, in ſuch caſe be brought into 

court, . 

In all other cafes leave of the court muſt be had, before money 

can be brought into court. FAY a Th 
E 


4 4 
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The rule, under which leave to bring money into eourt - is 
granted, is, in ſome caſes, as in the caſe of an ejectment by a 
mortgagee, founded upon a particular act of parliament. 

This rule is, in other caſes, founded upon the diſcretionary power 

of the court. 6 

By the latter rule it is ſometimes ordered, that, upon bringing 
money into court, the proceedings in the action ſhall be ſtaid. 

At other times it is ordered, that the money brought into court 
ſhall be ſtricken out of the declaration; and that the plaintiff ſhall 
not, at the trial of the iſſue, be permitted to give evidence for the 
ſaid money. g ART 

The rule by which the money brought into court is ordered to 
be ſtricken out of a declaration, is, from its being more frequently 

d, than that by which it is ordered, that the proceedings in 
che action ſhall be ftaid, called the common rule. 

As the common rule, which was introduced to ſupply the de- 
fect of having made a tender, is the only one which is connected 
with a tender, it is not intended to treat profeſſedly, under this 
title, of any other rule for bringing money into court. | 

By reaſon of the connexion, between making a tender and 
bringing money. into court upon the common rule, it has been 
thought proper to treat of theſe two things under the ſame title: 
yet the deſign is, that each ſhall, as far as it can conveniently be 
done, have a diſtin conſideration. 


Under this title it will be proper to ſhew, 


(A) By whom a Tender may be made. 
(B) What is a good Tender, | 


1. As to the Manner of tendering. 
2. As to the Thing tendered. 


] (C) At what Place a Tender muſt be made. 
Pe (D) At what Time a Tender muſt be made. V 


j | (E) To whom a Tender muſt be made. 1 
_ (F) The Conſequences of a Tender and Refuſal, w_ 
(G) The Conſequences of being ready to tender, I 

when the Party, to whom it was intended to have ſum 

been made, was not preſent. 5 

(E) Of pleading a Tender. this 

| duri 

1. In the general. 'B 

2. Where Uncore prift is pleaded. n and 

3. Where Uncore priſt together with Tout temps priſe 1 of t 

leaded fell 


p þ 
4. Where a Profert in Curia is pleaded. 
(I) The 
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| I) The Conſequences of a Profert in Curia. 


(K) Of bringing Money into Court upon the com- 
(L) At what Time Money. may be brought into 
Court upon the common Rule, | 


(M) Of pleading where Money has been brought 
into Court upon the common Rule. 


(N) The Conſequences of bringing Money into Court 
upon the common Rule. | 


(O) In what Caſes a Tender may, in the general, be 
made, or Money may be brought into Court upon. 
the common Rule. 


p) Of tendering or bringing Money into Court 
upon the common Rule, in particular Actions. 


1. In an Action of A/impſit. 

2. In an Action upon the Caſe. 

3. In an Action of Covenant. 

4. In an Action of Debt. 

5. In an Action of Ejectment. 

6. In an Action againſt a Juſtice of the Peace on the Ao» 
count of ſomething done in the Execution of his Office. 

7. In an Action of Replevin. 

8. In an Action of Treſpaſs. 

9. In an Action of Trover. 


(A) By whom a Tender may be made. 


WW HEREVER the right of tendering is perſonal, the tender 7 Rep. ys 
muſt be made by the party himſelf, 2 
A tenant who is liable to a writ of ceſavit muſt, if he would Bro. Tend. 
prevent the lord from recovering the land, perſonally tender the ns: S 
rent which is in arrear. ©. 1 10%. 


If a feoffment be made, with condition, that if the feoffor pay à 1 laſt. 208. 
ſum of money to the feoffee, it ſhall be lawful for the feoffor and his 
heirs to enter, and the feoffor die before the money is paid, no 
tender can be made by his heir; for the right of tendering is in 
this caſe as much perſonal, as if the words had been, if the froffor 
during his life pay the money. | 

But a tender made by à ſervant, or by a ſtranger, on the behalf Cro. Elie. 
and at the deſire of a party, is as good, notwithſtanding the right 1 . 2 they 
— tendering be perſonal, as if it had been made by the party him- _” 


Wherever 


ol 
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Latch, 107. Wherever the right of tendering is not perſonal, a tender may 

2 . be made by any perſon, who is a privy to the party in whom the 

207, 208, Tight of tendering is. a, 7 | 

x Inſt. 206. If a feoffment be made, with condition, that if the feoffor pay 

| 1 209. a ſum of money to the feoffee on a day certain, it ſhall be lawful 

& Ker. 123. for the feoffor and his heirs to enter, and the feoffor die before the 
day, a tender may be made at the day, either by the heir of the 
feoffor as a privy in blood, or by his executor as a privy in repre- 
ſentation ; the right of tendering not being in this cafe perſon 

10 Mod. A teſtator, after deviſing land to his wife for life, deviled the 

419 4% remainder to Daniel his ſecond ſon in fee; provided, nevertheleſs, 

33.4, that if Nathaniel his third ſon ſhould, within three months after 


Marks. the death of the teſtator's wife, pay the ſum of five hundred pounds 


to Daniel, his executors or adminiſtrators, that Nathaniel and his 
heirs ſhould have the land. As Nathaniel, who ſurvived the teſ- 
tator, died during the life of the-teſtator's wife, a queſtion aroſe, 
Whether the heir of Nathaniel ſhould, on the payment or tender 
of the money within the time limited, be entitled to the land ? 
The opinion of Parker, Chancellour, and Feky/l, Maſter of the 
Rolls, who both confidered it as a mere legal queſtion, was, that 
the right of paying, or tendering the money, was not, in this caſe, 
perſonal, and conſequently that it deſcended upon the heir of 


Nathamel. ; 
x Inſt. 206, Wherever a grant is made of an eſtate, with condition'to be 
205. void, upon tendering a certain thing therein mentioned by the 


grantor, a tender, if the right of making it be not perſonal, may 

be made by any perſon who becomes intereſted in the condition, 

although he be not a privy to the grantor. | 

7 Rep. 12, Sir Francis Englefield by indenture covenanted to ſtand ſeiſed of 

alegel': the manor of Engleſteld, to the uſe of himſelf for life, remainder 
to the uſe of Francis Engleficld his nephew and the heirs of his 

body, remainder to the uſe of the right heirs of his ſaid nephew, 
who at the time of making the deed was an infant, In the in- 
denture it was afterwards ſaid; that the covenant in favour of the 
nephew was not intended to be abſolute during the life of Sir 
Frantis; and, with a view that the uncle might, it, as the nephew 
grew up, he ſhould prove extravagant, or be addiCted to. any 
enormous vice, have a check upon him, it was provided, that if 
the uncle ſhould, by himſelf, or by any other perſon, during his 
natural life, tender to the nephew a ring of gold, with an intent 
to make the uſe of the indenture void as to the nephew, that then 
the ſaid uſe ſhould be void. Sir Francis being afterwards at- 
tainted of high treaſon by act of parliament, and the manor being 
thereby forfeited to Queen Elizabeth, ſhe authorized two perſons 
to tender a ring of gold to the nephew, with an intent to make 
the uſe of the indenture void as to the nephew. Upon this 3 
queſtion aroſe, Whether the uſe was by this tender made void? 
It was inſiſted on the behalf of the nephew, that as the ſubſtance 
of the condition, under which the ſaid uſe might be made void, 
was to give Sir Francis an opportunity of declaring his * 
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into Court upon the common Rule. 447 
and the tender of the ring was only an outward ceremony for de- 
claring ſuch intention, the right of tendering the ring was ſo an- 
nexed to his perſon, that it could not be transferred ; that as the 
indenture was founded in natural love and affection, the uncle 
would, which no wakes fs could do, have exerciſed theſe in judg- 
ing of the diſpoſition of his nephew. It was moreover ſaid, that 
by the common law, the guardianſhip of an eldeſt ſon is ſo an- 
nexed to his father's perſon, that it can neither be transferred nor 
ſorfeited. But the whole court were of opinion, that the recital 
of the cauſe, which might induce the uncle to reſerve the power 
of tendering to himſelf, was only flouriſh or preamble, and not 
parcel of the condition, which conſiſted, ſolely in the tender of the 
ring, and that this might be tendered, under the expreſs words 
of the condition, by any other perſon as well as Sir Francis; and 
conſequently, that the right of tendering, it not being perſonal, 
was now devolved upon the crown. _ 

It is in the general true, that a tender cannot be made by one x Intl. 207. 
who has no intereſt in the condition, upon which the right of 
tendering 1s founded. | a : 
If the money, due upon a mortgage of an infant's eſtate, be Cro. Eliz, 
tendered by a perſon who is neither guardian to the infant, nor has 132. 


f / puke Watkins v. 
any intereſt in the eſtate, the tender is void. 2 1 


But any perſon may make a tender on the behalf of an idiot; 1 Init. 206. 
for the law, by reaſon of his utter inability to act for himſelf, 
allows this to be done out of charity. 


(B) What is a good Tender. 


1. As to the Manner of tendering, * 
A Tender is not good, unleſs the perſon making it declare upon Latch, 70. 
what account it is made. - — 


It is not enough for the perſon, who intends to make a tender, 1 Leon. 71. 
to ſay, I am ready to pay the debt, or to perform the duty; but he 2 Le»: 209. 
muſt make an actual offer to pay the one, or to perform the other. 1 hg 
353. [ However, the actual production of the money may be diſpenſed with by the conduct of the other 
party- 3 Term Rep. 683. ] $3 

The mortgagor ſaid to the mort „IL am here ready to pay you Noy, 74. 
the money due upon the * at the — lan” Dae Suckling v. 
the money, which was in a bag under his arm. This was holden 
not to be a good tender. | 

| But an actual offer of money in a bag is a good tender, pro- 5 Rep. 115. 
vided it be proved, that the ſum-intended to be tendered was in 3 
the bag: for it is uſual to carry money in a bag; and it is the duty (Vide — . 
1 the party who receiyes it to tell it, and to examine whether it Tr 

. | 4332 

A. contracted to pay B. ten thouſand pounds, upon his tranſ- Str. 777. 
ferring to 4. or his order one thouſand pounds 'South-Sea ſtock. — G 
at ox before a certain time, B. before the time, made an actual Hodgion. 

transfer : 


4 


transfer of the ſtock: but becauſe A. did not come or ſend a 
perſon to accept the ſtock, and pay for it, the transfer was aſter. 
wards vacated. 

I The transfer of the ſtock ſeems in this caſe to have been made 
ex abundanti cantela : for it has been holden, that an actual tranſ. 
fer is not neceſſary to the making of a tender of ſtock good. 

Ld. Raym. In an action of covenant the plaintiff declared, that the defend. 

686. ant had agreed to pay him two thouſand pounds, upon his tranſ- 

ferring to the defendant one thouſand pounds Hudſon' t Bay ſtock ; 

worth, and the plaintiff averred, that he offered to transfer the ſtock. It 

12 Mod. was holden, that this, although there was not an actual tranſ- 

* fer of the ſtock, was a tender ſufficient to entitle the plaintiff to 

the money. | 

Clark v. Upon an ifſue, whether ſtock were tendered at the day, the 

2 plaintiff proved, that though the books were not opened to make 
* 5% transfers in the common form, yet they were ready at the office, 

and upon leave from a director, there might have been a tranſ- 

fer, it not being uſual to deny it on ſuch occaſions; but the de- 
fendant, not attending to accept the ſtock, the plaintiff contented 
himſelf with ſtaying there all day, and did not actually get leave 
from a direQtor to have the books opened, if the defendant ſhould 
come. And for this omiſſion Lord Chief Juſtice Pratt ruled it 
not to be a ſufficient tender, for there was a poſſibility that leave 
might not be given, and the plaintiff had not done every thing in 
his power : he ought to have ſo prepared matters, that if the de- 
fendant had appeared, there might have been a transfer imme- 
diately. 

Thornton v. At the opening of the books, the two brokers met, and the ſell- 

— ing broker told the other, he was ready to transfer; the other 

833. alleged, it was uſual to indulge the buyer for two or three 
days, and that he would find his principal in that time, which 
the other not diſagreeing to, nothing further was done. And for 
want of having the buyer called at the books, the firſt day of the 
opening, the Lord Chief Juſtice Pratt ruled it not a good tender, 

and the plaintiff was nonſuited. 

Bullock v. In a ſtock-cauſe the plaintiff proved a tender on the ſecond day 

22 of the opening, and would have examined into the cuſtom of the 
79 Alley, which was, to allow either party a day or two to tender 

odr accept; but the Chief Juſtice Pratt refuſed to admit ſuch 

evidence, ſaying, their uſage could never alter the law, and ſo the 
plaintiff was called. N. B. In C. B. Chief Juſtice King left it to 
the jury upon ſuch an evidence; and they found it a good tender. 


2. As to the Thing tendered. 


Bre. Tent. It was heretofore holden, that if a tender of rent in arreat 

r. n. intended to be made, the whole, rent, without deducting the land- 

668. tax, muſt be tendered. KF 

30 G. 2. But in every land- tax act, made for ſome years-paſt, there is this 

— 2 $15 clauſe, © The ſeveral and reſpective tenant and tenants of bouſes, 

LV Sapf. * lands, tenements, and hereditaments in England, W ales, ot 
5 . Berwick 
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« Bercoick upon Tweed, which ſhall be rated by virtue of this act, ford v. 


a | 
1. « are hereby required and authorized to pay ſuch ſum or ſums of — 4 
« money as ſhall be rated upon ſuch houſes, lands, tenements, and 511. ra, 
le « hereditaments, and to deduct out of the rents ſo much of the 82-] 
. « (aid rate, as in reſpect of the ſaid rents of any ſuch houſes, | 
« lands, tenements, and*hereditaments, the landlord ſhould and 
d. « ought to bear; and the ſaid landlords, both mediate and imme- 
1 « diate, according to their reſpective intereſts, are hereby required 
k; « to allow ſuch deductions and payments, upon receipt of the re- | 
It « {due of the ſaid rents.” | 22 1 
nf. If A, be indebted to B. in divers diſtin ſums of money, he Bro. Tend. 
to may make a tender of any one of the ſums. pl. 3. 
A tender of more money than is due is good for what is due: ; Rep. 175. 
the for omne majus continet in ſe minus ; and it is at the peril of the per- - * 
ake ſon, to whom the tender is made, if he take more than is due. fg 299 
ice, good, though the money tendered be mixed with other monies, 3 Term Rep. 683.1 
1 If the condition of a bond be, that the obligor ſhall at a day 1 Leon. 68, 
ited and place certain pay twenty pounds or deliver ten kine, at the ae 
e then 2 the obligee, a tender muſt be both of the money 
and the kine. a | | 
- : A tender in any money coined at the mint, upon which there is 922 37. 
e the King's ſtamp, is good ; for all ſuch money is current, in pro- wiyguchs, 
g in portion to its value, without a proclamation. 1 Inſt, 207. Salk. 446. 
de- If a contract be to pay a hundred pounds in a foreign coin, a Lat. 84. 
ume- tender to the amount of this ſum in any current coin of this king- M 


dom is good. SIGN 


If money be made current by proclamation at a higher rate than 
its intrinſick value, a tender in ſuch money, according to its cur- 
rent value, is good, i 

Queen Elizabeth cauſed ſome mixed money to be coined at the Pw. 18. 
mint, and ſent it to Ireland, with a proclamation to be current ho wakes. of 
there at a certain value; and by the ſame proclamation a ſtop was ner. 
put to the currency of all other coins in that kingdom. It was 

olden, that a tender made in this money, according to its current 
value, was good. | 50 Wag 

If the money, which has been tendered, become after a refuſal 
to accept thereof current at a leſs value, than it was current at 
when the tender was made, the party. who refuſed to accept the 
money muſt bear the loſs. | | 4 

In an action of debt for rent, the defendant pleaded a tender of Dyer, 8r. 
the rent in pieces of Engliſh money called Shillings, every one of agen 9h 
which was, at the time of the tender, current at the value of Par. 27. 
twelve pence, and that he is yet ready to pay the rent in the ſaid 
pieces at that value. The plaintiff demurred, and for cauſe al- 
leged, that before the bringing of the action, the ſaid pieces of 
money were by proclamation made current only at the value of 
fir pence: but he afterwards thought proper to accept the money 
according to the value when the tender was made. 


Vol. VI, 6 1 If 
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$ Rep. un If a foreign coin be made current in this kingdom by proclama. 
ade'scaſe. tion, à tender in ſuch money is good; for it thereby becomes law. 


ul money of this kingd 


1 Inſt, 203, , If the money bit nap rb been accepted, the acceptor has no 


remedy, although ſome of it be counterfeit or deficient in yalue, 
or although there be nat ſo much as it was tendered for: becauſe 
„ "a duty to have examined and told it, before he accepted 
COL... > Toy TT 99 4 1 I 1 us ee 

5 Rep. 11. The party, to whom ſome money was tendered, had accepted 
itt, and put it into his purſe; but upon examining it, before he left 
the place, he diſcovered ſome counterfeit pieces, and for thi 
reaſon refuſed to carry it away. It was — — that as he had 
not objected to the money . e did accept it, he could not do 

this afterwards. 3 5 L 
Fq. Caf, A tender of a bank note, as money is not, ſtrictly ſpeaking, a 
Aud s good tender: but if the tenderer offer to get money for the note, 

The exe. this makes it a good tender. / | 


cutors of Dodwell, [Although it hath never yet been determined, that bank-nates are a legal tender, 
yet the court of King's Bench have holden, that if ſuch notes are prefented in payment, and no objec. 
tion is made to the receipt on that account, they are in that caſe a good tender. Wright v. Reed, 3 Term 


Rep. 554. We 
| who It ſeems reaſonable, that a tender of any ſort of goods ſhould, 
unleſs they are to be delivered according to ſome ſample, be made 
in a middling kind of goods of the ſort. 


(O) At what Place a Tender muſt be made. 


Bro. Tend. JF a contract be, that money in groſs, or rent iſſuing out of land, 
— 17. ſhall be paid, or that goods ſhall be delivered, at a place cer- 
5 17. tain, a tender can only be made at the place. ; 
1 Inſt, 2 10. Freem. 149. 
Bro. Tend. If no place be appointed for the payment of money in groſs, 2 
me 37, tender mult, if the perſon to whom the money is due be in Eng- 
I Inſt, 210, | Ji. Ns te £30 | 
land, be made at the place where he is: but, if he be out of Fng- 
land, the party, who ought to pay the money, is not bound to go 
out of the pa 7 to ſeek him. n 
1 Inft. 210. It was formerly holden, that the money due upon a mortgage, 
which is to be conſidered as money in groſs, muſt, if no place 
be appointed for the payment thereof, be tendered to the perſon, 
if he be in England, at the place where he is. 
But it has been holden in the court of Chancery, that a tender 
to the perſon is not in ſuch caſe neceſſary. _ en 
1 Chan. Ca» The mortgagor, after the mortgage was, forfeited, went to the 
Manding v, Mortgagee's houſe with money ſufficient to redeem the eſtate, and 
Bages. tendered it there: but it did not appear, that the tender was to the 
mortgagee, or that he was in the houſe at the time. This was 
holden to be a good tender: | 8 3 
2 P. Was. Perſonal notice was given to the mortgagee, the day before the 
Br. 6 twenty- fifth day of March one thouſand ſeven hundred and twenty - 
Hat, two, that the mortgagor would upon the twenty-fifth day of Sp. 
tember following, between the hours of ten and nf 
ore 5 


See . 
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'T;renoon, tender the principal money, which was one thouſand 
pounds, and all intereſt due thereupon, in Lincoln, Ium Hall, and 

a tender was accordingly made. It was objected, that no place 
being appointed in he mortgage · deed for the payment of the 
money, the tender ought to have been made to the mortgagee in 
perſon: but the tender was holden to be good. And by Lord 
Ling, Chancellour As the money was lent in town, and no ob- 
jection was made by the mortgagee to the place, when notice of 
payment was given, it would be very hard to compel the mort- 
gagor to travel with ſo great a ſum of money to the place where 
the mortgagee lives. 

If no place be appointed for the payment of rent iſſuing out of 1 Inft. 210, 
land, a tender upon the land is good; for it is not, in this caſe, Bre. end. 
neceſſary to make a tender to the perſon, pl. 18. pl. 38. 

But, although a tender to the perſon be not, in the caſe of Cro. Eliz. 
rent iſſuing out of land, neceſſary, a tender to the perſon would, 2 Crop 
in ſuch caſe, be good. 7: 

If a corporal ſervice to the grantor be reſeryed in a grant of 1 Inft, a0» 
land, this muſt be tendered to the grantor in perſon ; and the 2: 


tenant muſt ſeek him, if he be in England. : ke? _ 


If no place be appointed for the delivery of heavy goods, the tu, 210. 
perſon whoſe duty it is to deliver them is not bound to tender 
them to the perſon to whom they ought to be delivered; for if 
he go to the perſon to inquire at what place he will receive them, 
and afterwards tender them at that place, this is a good tender, 


(D) At what Time a Tool muſt be made. : 


A Tender with coſts may be made in a court of equity after à Bunb, 28. 
bill is filed. 


But a tender cannot be made after an action is commenced. i Tend. 
| 21 Jac. c. 16. þ 5. 


* 


In an action of treſpaſs the defendant pleaded, that he tendered o. Car. 
amends before the action was commenced, to wit, on the ſecond —_ - 
day of October. The plaintiff replied, . that before the tender he Baker. 
had ſued out a /atitat, tefle the laſt day of the preceding Trinity 
term, and had. thereupon procured the defendant to be arreſted. 

Upon a demurrer this tender was holden to be void : for that a 
tender after the ſuing out of a latitat, as well as one after the 
ſuing out of an original. writ, is void. : 

But, where a tender has in fact been made, before a writ was 
ſued cut, the. court, .out of which the writ iſſued, will upon ap- 
plication take care, that the tender ſhall not be made void, by the 
relation of the writ to a day anterior to the tender. 

The defendant pleaded a tender, upon the fourth day of May, Str. 638. 
ante diem exhibitionis bille, The plaintiff replied non obtulit ante 1 2 
diem, and, in order to ouſt the defendant of the benefit of the f, Wut 39. 
tender, made up the paper- book with a general memorandum. As ben OY 
by this means the writ would have related to the firſt day of the 2 
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| term, which was before the fourth day of May, the court al 
Bing's Bench, upon an affidavit that the writ was not ſued out 
till the ſixth day of May, made a rule, that the plaintiff ſhould 
make up the paper-book with a ſpecial memorandum, according to 
the truth of the fact. 5 
. Barn. 35. A tender was pleaded to have been made upon the thirteenth 
Hill v. Wil- day of January. The plaintiff replied an original 2% the ſecond 
— day of January. Upon the application of the defendant, the 
court of Chancery ordered the zeffe of the original to be altered, 
from the ſecond day of January, the common eſte day of an 
original returnable on the aFave of St. Hilary, to the ſixteenth day 
of January, this being the day upon which the inſtructions for 
the original were left with the curſitor. 
Wood v. [In the King's Bench, if the defendant has pleaded a tender 
— — before the exhibiting of the bill, though the plaintiff may reply 
, "#'* a latitat previous to the tender, yet the defendant may rejoin, that 
there was no cauſe of action at the time when the latitat iſſued.) 
2 Inft. 10% In the caſe of damage-feaſant, a tender may be made before 
$ Rep. 147. the beaſts are diſtrained, or between the time of diſtraining and 
| impounding them. 405 | 
Fitz. N. B. If the tender be made before the beaſts are diſtrained, the dif- 


N 69 · 2 2 4 
1 loft. 100. training of them afterwards is unlawful. 


8 Rep. 147+ : : 
Fitz. N. B. Tf it be made after the diſtreſs, but before the beaſts are im- 


... 107. Pounded, the impounding of them afterwards is unlawful, 


8 Rep. 147. * | 

Rep. 76. A tender after the beaſts diſtrained are impounded is void: 
— 105k for as they are then in cu/todid legis, the perſon who diſtrained 
Cro. Eliz. them has no power to deliver them. | 


313. 8 Rep. 147. [5 Term Rep. 433-] 


Lutw. 1262, If divers beaſts are diſtrained, and any one of them be impound- 
1 ed before a tender is made, the tender is void. 


$ Rep. 147, Aſter the right of making a diſtreſs has been tried in an action 
of replevin, the plaintiff, aſter judgment for the avowant, may 

tender the damages; and if his cattle are hot thereupon delivered, 
he may maintain an action of detinue. 

Cro, Eli. In an action of debt upon a bond, conditioned for the payment 

=. of fourteen pounds at a place certain, upon Michaelmas-day ot 

Andrews, Within one month after, the defendant pleaded, that two days be- 
fore the end of the month he tendered the money at the place, 
and that no perſon was there to receive it. Upon a demurter 
this tender was holden to be void. And by the court It would 
be hard, that a tender when the plaintiff was abſent ſhould be 
good; and to compel him to attend the whole month would be 
very unreaſonable, 

Plowd. 172, If money is to be paid, or goods are to be delivered, at a place 

 - Mp certain, upon or before a day certain, a tender cannot be made, 

ot. at. before the laſt day limited for the payment or delivery. 

5 Rep. 114. | 
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In an action of aſſumpſit the plaintiff declared, that in conſi- 12 Mod. 
deration of ſeventy pounds by him paid to the defendant, the de- 421. 
fendant promiſed to deliver certain goods at a place certain, upon „ quien, 
or before the eighteenth day of January, and the plaintiff alleged, 
that the goods were not delivered at the place upon the eighteenth 
day of January. After a verdict for the plaintiff it was objected, 
that the breach of the promiſe is not well alleged in this decla- 
ration; it being only alleged, that the goods were not delivered 
upon the eighteenth day of January, whereas the promiſe might 


5 have been well performed, by ev them upon any day be- 


fore that day : but the declaration was holden to be good. And 
by the court The defendant, as the eighteenth day of January 
was the laſt day limited for the delivery of the goods, could not 
have made a tender upon any day before, which would have been 
ſufficient to have excuſed his delivering them upon that day. 

Where money is to be paid, or goods are to be delivered, at a 11aft. 21. 
place certain, upon or before a day certain, the tender muſt not day 1725 
only be made upon the laſt day limited for the payment or de- Bid. pena. | 
livery, but it mult alfo be made at the uttermoſt convenient time pl. 41. 
of that day; for as one party has until the uttermoſt convenient 5 Re 114. 
time of that day to pay the money, or deliver the goods, it would 
be unreaſonable, that the other ſhould be obliged to attend for 
the receiving of the money or goods before that time, 

But, although the party, who ought to pay money, or deliver Plowd. 174. 
goods, has until the uttermoſt convenient time of the laſt day 7 Init. 202, 
limited for the payment or- delivery, to pay the money or deliver 4 hoy 
the goods, a tender is not good, unleſs there be, after it is made, 
time enough, before the ſun ſets, to examine and tell the money, 
or to examine and take account of the goods : for if a man ſhould 
be compelled to receive either money or goods in the dark, there 
would be great danger of his being impoſed upon. | 

Notwithitanding the law gives the uttermoſt convenient time 5 Rep. 124. 
of the laſt day, limited for the payment of money or delivery of 2 nf. 203. 
goods, to pay the money, or deliver the goods; yet, as this is Cro. Elz. 
ſolely for the conveniency of both parties, that neither may be 14. 
obliged to give longer attendance than is neceſſary, if it happen 
that both parties meet at the place at any other time of the laſt 
day, or upon any other day within the time limited for the pay- 
ment or delivery, and a tender be made, the tender is good. 

And it has been doubted, whether, if the party, who ought to 12 Mod. 
pay money or deliver goods upon or before a day certain, give Pam. ay 
notice to the party to whom the payment or delivery ought to be 
made, that he will pay the money, or deliver the goods, upon 
ſome day before the laſt day limited for the payment or delivery, 
and afterwards make a tender at the uttermoſt convenient time 
of that day, the tender would not be good. . 

If the money which is to be paid, or the goods which are to 
be delivered, at a day certain cannot, by reaſon /of a circumſtance 
that is not in the power of either party, be paid or delivered at 
the uttermoſt time of that day before the ſuh ſets, a tender, "8 
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12 Mod. 


o. 61% 
Bare 
V. Killiag- 
worth. 


Salk. 624. 
Lancaſhire 
v. Killing- 
worth. 
12 Mod. 
533 


Str. 777. 
Duke of 
Rutland v. 
Hoa ton. 
Ld. Raym, 


4586. S. C. 


ia 
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the uttermoſt convenient time that ſuch payment or delivery can 
on that day be made, is good. N 
If the contract be to transfer ſtock upon a day certain, a tender 
22 may be made at the uttermoſt convenient time oſ 
at day, before books are ſhut; for as the ſtock cannot be 
transferred after the books are ſhut, a tender, at the uttermoſt 
convenient time of that day before the ſun ſets, would be quite 
nugatory. | ay} N 

It ſeems to have been formerly holden, that if the contract be 
for transferring ſtock at a day certain, a tender may be made at 
the uttermoſt convenient time of that day, before the uſual timt 
of ſhutting the books. V | 


But'the contrary has been fince holden. 

A transfer of ſtock was made at the uttermoſt conyenient time 
before one of the clock, which was the uſual hour for ſhutting 
the books: but the party, who had contracted for the ſtock, not 
being there to accept and pay for it, the transfer was vacated be- 
fore the books were ſhut. As there was more buſineſs that day 
than could be tranſacted in the morning, the books were opened 
again in the afternoon ; and divers transfers were, made. Upon 
the trial of an action, brought for the money which, was to haye 
been paid on transferring the ſtock, the jury found for the plaintiff; 
but a new trial was granted. Upon the ſecond trial, which Was 
at bar, it was holden by the court of King's Bench, that 
transfer was not a good tender: for that the general rule, whic 
is that a tender muſt be at the uttermoſt convenient time of the 
day, ought not to be broke through, except in a cafe of neceſſity; 
and that in the preſent caſe there was no neceſſity to break through 


it; becauſe, as the books were opened again in the afternoon, 


1 Int, 2rt. 
Dyer, 354. 


8 Rep. 92. 
Frances 3 


1 Inſt. 202. 

4211. 

ng, © 114. 
ro. Elis. 


and the defendant might have been then ready to accept and pay 
for the ſtock, the tender ought to have been made at the utter- 
moſt convenient time before the ſhutting of the books in the 
afternoon. 6208 eee 

If money is to be paid, or goods are to be delivered, at a place 
certain, notice, although no time be fixed for the payment or de- 
livery, may be given to the party to whom the payment or de- 
livery is to be made, that the money will be paid, or the goods 
delivered, upon a day therein mentioned; and a tender at the 
uttermoſt convenient time of that day is good. 

If a man be bound to pay twenty pounds, ſome time during 
his life, at a place certain, the obligor cannot tender the money 
whenever he pleaſes ; for then the obligee would be under a ne- 
ceſſity of perpetual attendance : but, if he give notice to the obligee, 
that upon a day certain he will pay the money, a tender at the 
place af the uttermoſt convenient time of that day is good. 

Although no time be fixed for the payment of money, or de- 
livery of goods, at a place certain, if the party, who ought to pay 
the money or deliver the goods, accidentally meet the party, t9 
whom the payment or delivery ought to be made, at any time 
at tlie place, he may then make a tenders 
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(), To whom a Tender muſt be made. 


AAN 
| 4 privy, the right to the thing tendered is. 

A tender to an exccutor is good; becauſe the right of his Cro. Jac. 
teſtitor to the thing tendered, is devolved upon him as a priyy in 245: . 
renne . Ru N ; $14 3 C1731 F 
repreſentation, Davies. 4 Rep. 123+ 

A tender to an executor, even before he has proved the will Eq. Caf. 
of his teſtator, is good, provided that he afterwards prove it; 4b 31). 

he thereby becomes an executor ab initi | 33 
becauſe he thereby becomes an executor 40 initio. | The Execu- 
| | N tors of Dodwell. 


If a bond be entered into, with condition to pay money to J. S. Moor, 47. 
or his aſſign, and the bond is aſſigned, a tender may be made to Bro. Tend. 
the aſſignee z becauſe he is a privy to the condition. E Ie | 
Hale, Ch. Juſtice, ſeems to have been of opinion, that if the zent. 212, ; 
conuſee of a ſtatute-merchant, after extending the land, aſſign it 
over, a tender to the aſſignee is not good; for that the tender 
ought to be made to the conuſe. 421 TR: 
ut in another book it is laid down, that a tender may in ſuch Bro. Tend. 
caſe be made to the aſſignee ; and a doubt is made, whether a l. 38. 
tender to the conuſee after the aſſignment would be good. 
A tender to a ſtranger is not good. e | 
If the condition of a bond be to pay money to a ſtranger, a Co. Elis. 
tender to the ſtranger will not fave the penalty. 755. Huh . 
12 Mod. 441. Moor, 37. 


But, if a bond be entered into by A. with condition for the pay- Cro. Eliz. 
ment of money to B. to the uſe of C., a tender to C. is good; be- 755: Hulk 
cauſe as the obligation is for his benefit, C. is not to be conſidered * ä 
28 a ſtranger, but as a truſtee for B. 

It is laid down, that a tender of amends to a bailiff, who has 5 Rep, 76. 
diſtrained beaſts damage-feaſant, is not good; becauſe, as he is 2 
only a ſcrvant, he has no power to deliver the beaſts. MES. 


45 Elis. 
And the authority of this caſe has been recognized as law in 1 Browat, 
two ſubſequent caſes. _— 


Young, Hil. 9 Jac. 1. Oro. Jac. 377. Wingfield v. Bell, Mich. 13 Jac. 1. 


Holt, Chief Juſtice, did indeed, in a caſe ſubſequent to theſe 12 Mod. 

three caſes, declare himſelf diſſatisſied with the determination as 8 
to this point in Piltington's caſe. — 

But it does not appear that there has been any determination 
contrary thereto. 

In aſſumpſit for work and labour, there was a plea of tender, Anon. 
upon which iſſue was joĩned. The evidence for the defendant on Eſpin. Ni. 
the tender was, that being indebted to the plaintiff in the ſum 349. 
claimed by the action, he had ſent the money by his maid-ſervant 
to the plaintiff's houſe. She ſwore that ſhe carried it to the plain- 
tu' houſe, and that ſeeing a ſervant there, who informed her = 


Gg 4 


i 


' 456 Tender and bringing Money 
her maſter was at home, ſhe delivered the money to that ſervant 
to be delivered to her maſter ; that the ſervant took it, and went 
into the houſe, as ſhe ſuppoſed, to deliver it to the plaintiff, and re- 
turned with an anſwer that he would not receive it, but that ſhe 
muſt go to his attorney. It was objected, that this was not a le. 
tender, there being no evidence of its being made to the party 
imſelf. But Lord Kenyon faid, that in the common tranſactions 
of life, this kind of intercourſe by the intervention of ſervants muſt 
, be allowed ; and that if money was ſo brought to the houſe of the 
plaintiff, and delivered to his ſervant, who retired, and appeared 
to go to the maſter, it was evidence to be left to the jury, from 


which they might infer that a tender was made. The defendant 
had a verdict. ] 


(F) The Conſequences of a Tender and Refuſal, 


A Tender by one party, of paying a debt or performing a duty, 
| t and a refuſal by the other to accept thereof, do in ſome 
Wb | caſes amount to a payment of the debt, or a performance of the 


| duty. 
| Bat it will appear, that the diſcharge is in ſuch caſes an acci. 
| dental and not a neceſſary conſequence of the tender and refuſal; 
the debt or duty being kilcharged, becauſe the caſes were ſo pecu- 
liarly circumſtanced, that there was not, after the tender and re- 
fuſal, any remedy to enforce the payment of the debts, or the per- 
formance of the duties. . | 
1 Iaſt. 207, If A., without any debt or duty preceding, infeoff B. of land, 
with condition for the payment of a hundred pounds to B. in the 
nature of a gratuity, and A. tender the money to B., and B. refuſe 
| to accept it, the land is thereof diſcharged for ever : becauſe, as 
| the hundred pounds is collateral to the land, B. has no remedy for 
the recovery thereof. 
1 Inſt, 207, If a ſingle bond be entered into, for the payment of twenty 
| _— pounds to the obligee, and afterwards a deed be made, that upon 
| temps pril, the payment of ten pounds, the bond ſhall be void, and the obligor 
" . pl. 32. tender the ten pounds, and the obligee refuſe to accept it, the 
4 > pad obligor is diſcharged for ever ; for the obligee, the ten pounds being 
| * Eliz, Collateral to, and not parcel of, the ſum mentioned therein, cannot 
755. recover it in an action upon the bond, and he has no remedy to 
recover the ſum mentioned in the defeaſance. 
7 Inſt, 207- If a man enter into an obligation, in the penalty of a hundred 
22 Tour pounds, with condition to perform an award, or to do ſome other 
temps pri, thing for the benefit of the obligee, which it was not incumbent 


pl. 1. pl. a. upon the obligor to do at the time of entering into the obligation, 


bin uz a tender by the obligor of performing the award, or of doing the 

9 Rep. 79. 8 8. 

2 Roll. Abr. Other thing, and a refuſal by the obligee to accept thereof, are 3 

$23 iz, Perpetual bar to an action upon the obligation: for, as the cond! 
g 3 tion is ſatisfied by the tender and refuſal, the penalty cannot be 
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into Court upon the common Rule, 


time of entering into it, could not be parcel of the obligation, no 
action lies thereupon to compel the performance of the award, or 
the doing of the other thing. 

And it would make no difference, if, in the caſe of an obliga- 
tion for performing an award to be made after the obligation was 
entered into, the payment of money is awarded: for, if a tender 


of the ſum awarded be made by the obligor and refuſed by the 
obligee, no action lies upon the obligation; the money being in 
this caſe no more parcel thereof, than any other thing, which 
might have been awarded, would have been. 

But, where an obligation is entered into for performing a duty 

for the benefit of a ſtranger, the obligor, although the duty be 
collateral to and not parcel of the obligation, is not diſcharged by 
a tender of performing the duty, and the refuſal of the ſtranger. 
If A. be bound in an obligation to B., with condition to infeoff 
C., and a tender be made by A. of infeoffing C., and C. refuſe to 
be infeoffed, the obligation is forfeited : for as the obligor hath at 
his peril taken upon himſelf to infeoff C., his refuſal who is a 
ſtranger does not ſatisfy the condition, and conſequently an action 
will lie upon the bond. 

But, if A. enter into a bond to B., with condition to infeoff C. 
to the uſe of B., and a tender be made of infeoffing C., who re- 
fuſes to be infeoffed, the obligation is ſaved: for, as the act was in 
this caſe to be done ſor the benefit of B., C. is not to be conſidered 
as a ſtranger, but as a truſtee for B. 0 

If the condition of an obligation be, that the obligor ſhall pay 
a ſum of money to the obligee, in purſuance of an award made be- 
fore the obligation was entered into, a tender and refuſal of the 
money awarded is no diſcharge thereof: for, although the con- 
dition of the bond be thereby ſo far ſatisfied that the penalty can- 
not be recovered, the money awarded, which is in this caſe parcel 
of the obligation, continues to be due, and may be recovered in 
an action upon the obligation, | 

In any caſe however, where the debt or wen would not other- 
wiſe have been diſcharged by a tender and refuſal, if the party, 
to whom the tender has been made, take ifſue upon the tender, 
and it be found againſt him, the debt or duty is diſcharged ; for 
it was at his peril to take an iſſue, by the finding of which his re- 
fuſal is become matter of record. 

Notwithſtanding the party, who has made a tender of paying a 
debt, or performing a duty, be not thereby diſcharged of the debt or 
duty, although the other party refuſe to accept thereof, . he is by 
the tender and refuſal diſcharged of the damages, to which he 
would otherwiſe have been liable, by reaſon of the non-payment 
of the debt, or the non-performance of the duty. | 

If 4. borrow a hundred pounds of B., and afterwards mortgage 
land to B., with condition for the payment thereof. In this cafe, 
if A. tender the money, and B. refuſe to accept thereof, the land 
1s diſcharged, and B. ſhall not be liable to damages for non- 
payment of the debt ; but the debt, which exiſted before the mort- 
$2g<, remains, and may be recovered in an action. | 


13 If 


I Inf, 209. 
5 Rep. 23. 


1 Inſt. 2 
Cro. Els.” 
755. 

Cro. Jac, 14. 


2 Roll. Abr. 
524. 


I Inſt, 205. 
Bro, Tout 
temps priſt, 
pl. 32. 
Salk. 597. 
Sty. 388. 
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Bro. Tout If a,corporal ſervice, be due from a tenant to his lord, a tende 

ps priſt, af the ſeryice by the. ß 908 a = the lord to accept 

P* 21. thereof, are a diſcharge of damages for not having done it: but, 
as the lord has the ſame remedy to compel the doing of the fer. 
vice, as he had before the tender and refuſal, it is not thereby 
diſcharged. rs wigs 

7 laſt. 207, If an obligation be entered into in the ſum of twenty pounds, 

Bro. ot with condition for the payment of ten pounds, and the obligor 

22 tender the ten pounds, and the obligee refuſe to accept it, the 

2 Roll. Abr. obligor is diſcharged of damages for non-payment thereof: but 

7 > — an action will ſtill lie upon the obligation for the ten pounds, it 

I4. Raym. being parcel of the ſum mentioned. in the obligation, 

254+ 3 | 

2 Freem. If the money due upon a mortgage carrying iutereſt be tendered 

26. 7 ta the mortgagee, and;he refuſe to accept thereof, the mortgagor 

Bore is diſcharged of, intereſt, fram the, time of making the tender, 

2 Chan. Ca. 26. 

2P. Wms. But in order to entitle a mortgagor, in ſuch. caſe, to a diſcharge 

378. of intereſt, it muſt appear, that he bas ever ſince the tender and 

| Gyles "* refuſal kept the money ready for paying off the mortgage, and that 

«Chap. Ca, no profit has been made of it. 

A right to damages, on the account of the, non-payment of a 
debt, or the non-pexformance of a duty, may, after being taken 
away by a tender and refuſal, be reſtored, by a demand ſubſequent 

da the tender and refuſal; for, if the debt or duty be not dif- 
charged by the tender and refuſal, a new right to damages accrues, 
from the non-payment or, the non - performance upon the ſubſe- 

nt demand. | . 

1 Brownl 71. If A. have tendered; a ſum of money, to B., and B. have refuſed 
to accept thereof: yet, if a demand be afterwards, made by H. and 
the money be not paid, A. is liable to damages for non-payment 
from the time of the demand. | 5 

Hob. 207. A diſtreſs may, after a tender and refuſal, be made for rent in 

Kina arrear; and in this caſe, a demand ſubſequent to the tender and 
refuſal is not neceſſary, the diſtreſs itſelf being a demand in 
law. 

If a demand of a ſum of money carrying intereſt be made after 
a tender and refuſal to accept the ſame, and the money be not 
thereupon. paid, intereſt begins again to grow due from the time 
of the demand. | | 

It was formerly holden, that if a man, in conſequence of an 
act to be done by him, would acquire a right to a debt or duty, he 
does not acquire the right, unleſs the thing firſt to be done by him 
have been actually done. | 

S. 481. A. by indenture covenanted to pay a ſum of money to B., and 

London B. covenanted by the ſame indenture to execute, upon the receipt 


thereof, a releaſe of his claim to certain land. The money being 
tendered by A., B. refuſed to accept it; and did not execute the 
releaſe. An action of covenant was hereupon brought: but the 


court were of opinion, that as B. was only bound to execute 15 
5 e : = "7. = 


<< Dp a -.: 


* 
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dex releaſe. upon receiving the money, and it had not in fact been re- 
ept ceived by him, there was not a ſufficient breach of covenant to 
ut, round an action upon. pe” , 
ere 8 But the law is now ſettled, that where a man would upon doing Cro. Jae. 
by previous act have acquired a right to a debt or duty, this is as * 5 
completely acquired, if he make a tender of doing the previous 352. 
ds, act, and the other party refuſe. to ſuffer it to be done, as if it had Salk, 23. 
0 been actually done. 5 
ws 55 530. Ld. Raym. 964. Str. 777. [Dousl. 694. x Tetm Rep. 638. 645.J 
. An agreement was made, that A. ſhould. pay a ſum of money Cro. Eliz, 
to B., and that B. ſhould, upon the payment thereof, ſurrender a 389. 
certain leaſe to 4. The money was tendered by 4, ; B. refuſed Exclby, 
red to accept thereof, and did not ſurrender the leaſe. An action be- 
got ing hereupon brought, it was holden, that A. could as well main- 
tain the action againſt B. for. not ſurrendering the leaſe, as if the 
money had been actually paid. ; 
nge In an action of covenant the plaintiff declared, that the defend- La. Raym. 
and ant had covenanted to accept a transfer of one thouſand pounds er 
that Hudſon's-Bay ſtock, and upon the transfer thereof to pay the plain- Killing 
tiff two thouſand pounds; and the plaintiff averred, that he offered worth. 
to transfer the ſtock, and that the defendant did not come to accept 
of a or pay for the ſame. It was holden, upon a demurrer to the de- 
ken claration, that the plaintiff was as well entitled to the money, as if 
EF he made an actual transfer of the ſtock, | 
ue . 
bf. (G) The Conſequences of being ready to tender, 
when the Party to whom it was intended to have 
1 been made was not preſent. 
nem Te E conſequences of a tender and refufal have been treated of 
. at large under the foregoing head, | | 
* It is by no means neceſſary to recite any of the caſes thereunder 
5 cited. 
d in Nothing more is required, under the preſent head, than to ob- 
if ſerve, that every conſequence, which would have followed from a 
Kt tender and refuſal, will follow, from being ready to tender; in 
mY caſe the perſon, whoſe duty it was to be preſent at the place, 
\ where the tender was intended to have been made, neglected to be 
reſent, 
12 : If every ſuch conſequence did not follow, it would frequently 
„ be happen, that, notwithſtanding one party has done all chat was in 
hay: his power to make a tender, all would be rendered ineffectual by the 
and vilful abſence of the other party. 
ceipt 
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(H) Of pleading a Tender. 
1. In the general. 
Salk. 644. E VERY requiſite, which is neceſſary to the validity of a tender 


Lancaſbire muſt in pleading the tender be ſhewn to have been complied 
_ 3 with; elſe the plea, for want of ſhewing that the party tendering 


has done all that was in his power to pay the debt or perform 
the duty, is not good. | 
Cro.. Jac. A plea of tender at the day was holden to be bad; becauſe it 
oe Forfer was not alleged, that the tender was made at the uttermoſt con- 
Salk: 624. venient time of the day. 
12 Mod. In an action of covenant, for money due upon a contract for 
I. Lan- transferring ſtock, the plaintiff alleged, that he was ready at the 
Killing- day and place, and offered to transfer the ſtock. The declara. 
warth. tion was holden to be inſufficient, for want of ſhewing the tender 
3 to have been made at the uttermoſt convenient time of the day 
688. m. that the ſtock could have been accepted. | 


Str. 777+ $33: 1 

3 Lev. 104 · In an action of debt for rent, the defendant pleaded, that at the 
Sun, day on which the rent became due he was ready to pay it. The 
2 Lev. 209. Plea was holden to be bad; becauſe it was not alleged, that he 


22 Mod. offered to pay the rent; for it is the tender, and not the being 


* g 4, ready, which is traverſable. | 
Sid. 13. If the party, to whom a tender was intended to have been made, 


2 * 23+ was preſent at the time of tendering, or if it do not appear, from 
10S. the pleadings, that he was abſent, it muſt be averred that there was 


Salk, Er a refuſal; for the refuſal, as well as the tender, is traverſable. 
12 . 


$30. Ld. Raym. 687. 964. » 

2 Saund. An agreement was, that the plaintiff ſhould build a houſe for the 
52. defendant; and that the defendant ſhould pay the plaintiff a ſum 

Opie. of money for his labour in building it. In an action for the 


money the plaintiff averred, that he had made a tender of build- 
ing the houſe ; but he did not aver, that the defendant had refuſed 
to ſuffer him to build it. It was holden, that the declaration was 
inſufficient, for want of ſhewing a refuſal by the defendant. 

Cro. Eliz. A. promiſed to pay a ſum of money to B. at a day and place 

Sg. certain; and B. promiſed to ſurrender upon the payment thereof 

Exelby, 2 Certain leaſe to 4. In an action of afſumpfit brought by A., he 
alleged, that he had tendered the money at the day and place; and 
that B. had not ſurrendered the leaſe. All the court held, that 
the allegation of the tender was ill; it not being enough for 4. to 
ſay, that he tendered the money; but he ought to have ſaid fur- 
ther, that the defendant did not come to the place, or that he re- 
fuſed to receive the money, | 

1.4. Rym. But, if the party, to whom a tender was intended to have been 


ehe v. made at a place certain, did not come to the place, it is ws i 


fo 


into Court upon the common Rule. 


for the party, who intended to make a tender, to allege, that he was 
at the place with deſign to make a tender; and that the other 
party did not come to the place. 


It was heretofore a queſtion, whether it ought not in ſuch caſe 
to be averred, that neither the party nor any one for him did 
come to the place; and in ſome precedents the averment is in this 
manner. | | 

But it ſeems to be now ſettled, that it is in ſuch caſe ſufficient 
to aver, that the party did not come to the place; for if any one 
lawfully authorized to receive the. thing intended to have been 
tendered had come, it would have been the ſame thing, as if the 
party had himſelf come. 


[If A., B., and C. have a joint demand, and C. has a ſeparate 
demand on D., and D. offers A. to pay him both the debts, which 
A, refuſes, without objecting to the form of the tender on account 
of his being entitled only to the joint demand, D. may plead this 
tender in bar of an action on the joint demand, but ſhould ſtate it 
as a tender to A., B., and C.] 

If the debt or duty be diſcharged by a tender and refuſal, the 
plea of tender ought to conclude with praying judgment of the 
action; for by the tender and refuſal the action is in ſuch caſe 
barred for ever. | | 


2 Roll, Abr. 523. Cro. Elia. 7 $5» 


But, if only damages are diſcharged by a tender and refuſal, the 
plea of tender ought to conclude with praying judgment of the 
damages: becauſe the tender and refuſal are in ſuch caſe only a 
bar of damages. 

pl. 24. pl. 31. 2 Roll. Abr. 523. Salk. 623. 


As the damages barred by a tender and refuſal are only thoſe 
which are occaſioned by the non-payment of the debt, or the non- 
performance of the duty, the plea of tender in an action of aſſump- 
t mult never conclude with praying judgment of the damages: 
for as this action is only to recover damages, a plea in bar of the 
damages would in effect be a plea in bar of the action. The 
proper way of pleading a tender in an action of aſſumpſit is, either 
to confeſs damages to a certain amount, and pray that the plaintiff 
may proceed at his peril for the reſidue; or to bring a ſum of 
money into court, and pray judgment de ulterioribus damnis. 

It has been holden, that a plea of tender is an iſſuable plea. 
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Killing- 
worth. Cro, 
Elis. 955+ 


Salk, 623. 12 Mod. 530. 


12 Mod. 
531. Ora, 
Eliz. 73. 
Cro. Jac. : 
423. 

Cro. Eliz. 
755. 
Huiſh To 
Phillips. 
Cro, fac. 
14. 12 Mod. 
531. 


Douglas V. 
Patrick, 


3 Term Rep. 
683. 


1 Inft, 205. 
9 Rep. 79. 
Bro. Tout 


temps priſt, 


pl. 1. pl. 2. 
pl.21. pl. 3m. 
Carth. 143. 


Ld. Raym. 
254 

1 Init. 207. 
Bro. Tout 
temps priſt, 
Carth. 141 


Ld. Raym. 
254 Giles 
v. Harti. 
Salk. 623. 


Pay v. 


Dearſley, Barnes, 361. 


But, if a judge's order has, upon the condition of pleading an 
iſſuable plea, been obtained for time to plead, a tender cannot be 


2 this not being an iſſuable plea within the meaning of ſuch 
order, 


Rep. of Pr, 
in | bi B, 
134. 

Barnes, 252. 
Lane V. 
Smith. 


3 v. Barritt, Barnes, 337. [But the contrary has been ſince adjudged in the court of King's 


ach, Kilwick v. Maidman, 1 Burr. 59. 


It 


— 


tf 
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Darmes, 359. It has been refuſed to ſuffer the general iſſue and a plea of tons 


Alderfon'v. der to be pleaded to the ſame" count (a); becauſe theſe two pleat 
IG) Or to are contradictory. 8 3 | is 

whole declaration. Mactellan v. Howard, 4 Term Rep. 194- But in both theſe caſes the a&iom 
were" upon” pfomifes. Ia treſpaſs, the defendant may plead the (general iſſue and tender of amen, 
Oerring v. Manning, Barnes, 366, Martin v. K eſterton, 2 Bl. Rep. 1093] ö 


Barnes, 362. But, if there be two counts, this court will give leave ta plead i 
Ne tender to one count, and the general iſſue to the other. 


Barnes, 330 · A motion being made, that the defendant might withdraw hiz 
Reeves v. plea of tender, and plead the general iſſue, it was denied. And by 
Piobat. the court The ſuffering of this, as the money pleaded to have 
been tendered is brought into court, may he an inconvenienee u 
the plaintiff, | 
2. Where Uncove þrift is pleaded. 
Bro. Tout Wherever a debt or duty is diſcharged by a tender and refuſil 
temps priſt, it is not neceſſary, in pleading the tender, to plead uncore prof: 
_ _— Pl 2+ nay, it would be ſtrange for a party to fay, he is ſtill ready to py 
pl 31. a debt, or to perform a duty, of which he is diſcharged. 
523. 1 Inſt. 20). Cro. Elz. 755. 1 Show. 129. | 


Bro. Tout If any ſervice, which ought to have been done tb a lord at: 
temps eit, day certain, has been tendered at the day, the party who pleads 
* this tender muſt not only allege, that he tendered the ſervice at the 
day; but as the ſervice continues to be due, he muſt alſo plead; 

that he is ſtill ready to do it. | 
1s. 20. In an action of debt upon a bond, conditioned for tlie payment 
ro. Tout of a leſs ſum at a day certain, a plea of tender at the day is not 


uy "ame for as the leſs ſum ſtill remains due, the defendant mul: 
2 Roll. Abt. further ſay, that he is ſtill ready to pay it. 
523. 574 : 


„623. Ld. Raym. 2 54. 


Sid. 30” In an action of debt upon a bond, the condition was to. pay 
Hobſon v. money at a day certain, but no place was appointed for the paj: 
88 ment. The defendant pleaded, that the plaintiff was not in Eng: 
land at the day. This plea was upon a demurrer holden to be 

bad, for want of pleading wncore priſt. 
2 Show:143 In an action of debt upon bond, with condition to pay moneſ 
iy to the adminiſtrators of the obligee within two months after i 
— deceaſe, the defendant pleaded that he was ready to have paid it, 
but that no letters of adminiſtration were granted within tuo 
months after the deceaſe of the obligee, and conſequentliy that 
there was no adminiſtrator to receive it. Upon à demurrer — 
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plea was holden to be bad; becauſe as the debt was not diſ- 
charged, the defendant ought to have pleaded, that he is {till 
ready to pay it. | ; | $9.2: 
But, if a tender at the day of corn, or of any other goods of a Rep. 79+ 
ihable nature, be pleaded, with a refuſal,” there is no need to * * 
plead uncore prift ; for as ſuch goods may have periſhed, and if 1 Ind. 765; 
they have not, as it might have been an expence to keep them, 
it would be hard to compel a party to be ready at all times aftet the 
tender and refuſal to deliver them. | 5; ph 
The doctrine of this caſe ſeems to apply to all kinds of goods 


| | which are bulky ; for there muſt always be an expence, in finding 


2 warehouſe for ſuch goods. > 

Uncore priſt may be pleaded after either a general or ſpecial Dyer, yook 
imparlance. | | 12 Mod: 8. 354. 14. — — 
3. Where Uncore priſt together with Tout temps priſt is pleaded, 


Whereyer the debt or duty ariſes at the time of the contract, Salk. 6224 
and is not diſcharged by a tender and refufal, it is not enough for 623 
che party who pleads a tender, to plead the tender and refuſal with 
unctre prift; but he mult likewiſe plead fut temps priſt. 


Comb. 444. Carth. 4! 3+ 


In an action of afſumpſit, for the money due for goods ſold and 10 Mod. 81. 
delivered, the defendant pleaded a tender before the action was Whitlock v. 
brought, and that he is {till ready to pay the money. It was ob- 
jected, that as the money became due upon the delivery of the 
goods, the defendant ought to have pleaded, that he has been at 
all times, from the time of the delivery, and is ſtill ready to pay 
the ſame. This was holden to be a material objection, 

If the defendant have pleaded tout temps prift, the plaintiff may LA. Ram. 
reply a demand between the time of the contract and the tender, 254 
and ſhew the time of making it; for he was not bound to allege 
ſuch ſpecial demand in the declaration, | 


A defendant,” after a hi had been returned to the original, Bro. Tout 
came at the capias, and pleaded tout temps priſt. It, was holden, that ems priits 
as it appeared from the return of n:hil, that he had not conu- if 
ſance of the original, the plea was good: but, that if he had had 
conuſance of the original, he would, becauſe he did not plead in- 


flanter, have been eſtopped to plead tout temps prift. | 


Tout temps priff may be pleaded after an eſſoin caſt ; for, al- 1 lat. 131. 
though this plea be a kind of imparlance, as the eſſoin may have Bro. Tout 

been caſt by a ſtranger, it is not clear that the defendant had co- * Ts 
nuſance of the writ. pl. 36. 2 Roll, Abe 523. 


It is laid down in divers books, that tout temps priſt cannot be Bro. Tout 


pleaded after a general imparlance by the defendant. 1 priſt, 
| Salk. 622. 12 Mod. 8. 72. 84. 354. Freem. 206 


The reaſon aſſigned in two books, why the defendant cannot 2 Mod. 62. 


lead tout temps priſt after a general imparlance by him, ſeems 5 — 10. 


4 
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be very concluſive; namely, that after he has deſired to imparl 
before he anſwers to the declaration, it is a contradiction to ſay, 


term. ; 


that — has been always ready to ſatisfy the demand of the 
| laintiff. "1 | 
sees, 343. F But, where a general imparlance is given by the plaintiff, the | 
King v. court will, within the firſt four days of the next term, that he may at 
Nichols. | have an opportunity of pleading tout temps priſt, make a rule for th 
the defendant to plead a tender as of the preceding term. m 
Barnes, 357- And if after a general imparlance given by the plaintiff, the 
— „ declaration be delivered ſo ſhort a timebefore the eſſoin - day of the fo 
_— next term, that the defendant's agent has not time to write into the m 
country, and receive inſtructions ſo as to move the court within 
the firſt four days of the next term, the court will, if the appli. 
cation be as ſoon after the firſt four days as it can conveniently __ 
be made, give leave to plead a tender as of the preceding term. 
It is not perhaps quite ſettled, but it ſeems to be the better _ 
opinion, that tout temps prift may be pleaded after a ſpecial im. It 
parlance. E my 
Fieem. 134. In an action of aſſumpfit the defendant imparled ſpecially, falvi | 
Bone v9 omnibus exceptionibus tam brevi quam narrationi ; and the queſtion fan 
was, Whether tout temps priſt could be pleaded after this impatl. + 
ance? It was holden, that it might. | 8. 
It is in the general true, that tout temps priſt cannot be pleaded iffu 
after a demurrer. 2 | act 
But the court will after a demurrer, upon the particular circum- ſam 
ſtances of the caſe, give a defendant leave to plead as of a former 1 
| term, or compel a plaintiff to declare as of a ſubſequent term, _ 
l Barnes, 359 A declaration of Hilary term being demurred to for inſufficien- ſhot 
| — cy, the plaintiff obtained a judge's order to amend, and in the li 
Haſter term following gave a rule to plead. Hereupon the de- 0 
fendant obtained a rule, in order to have an opportunity of plead- plea 
ing tout temps priſt, that he might plead as of the Hilary term, or It 
| that the plaintiff might make his declaration as of the Zafer 5 
( 7 


4. Where a Profert in Curia 1s pleaded, 


Bro. Tout lt is in the general true, that if a debt or duty be not diſcharged 


temps priſt, by a tender and refuſal, the tender muſt be pleaded with a profert I 
jc oy. in curia : for as the debt or duty continues, it is not enough for the h: 
1 pl. 37. party, who pleads the tender, to plead a tender and refuſal with court 
1% . * uncore priſt, or with uncore priſt together with tout temps priſt, as the ward 

3 Roll. Abr. Caſe may require; but he muſt alſo bring the money, or other In 
Of , 8 ching 4 . been ee oo court, that the other patt) wy 
3 — may, if he pleaſe, accept thereof. | and x 
WY Ld. Raym. 83. 254. 643- 1 Barn. 181. Str. 638. ed, it 
i : move. 
ti 14. Rm. If a defendant in an action of debt upon a bond, with condition by the 
5 . for the payment of a leſs ſum at a day certain, plead a tender with e Plaint 
N Lewin, uncore friſt, the plea is not good without bringing the money inte bad by 
j court, | out of 
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in an action of debt for money due for rent, if a tender be Bro. Tout 


muſt be brought into court. 4 12 Mod. 354. 


It has indeed been holden, that if the contraQ be to pay money Bro. Tout 
at a place certain, it is not neceſſary, in pleading a tender, to bring ay priſt, 
the money into court; becauſe the patty is not bound, to pay the N. 35. 
money at any other place. | £5 

But it ſeems to be the better opinion, that it is not ſufficient Bro. Tout 
for a party to plead in ſuch caſe, that he is ſtill ready to pay the nag ills 


A plea of tender with a prefert in curia is not good, unleſs the 
money, or other thing tendered, be in fact brought into court. | 

A defendant had pleaded a tender of money with a profert in Str. 638. 
curia ; but it appeared, that the money was not brought into court. Fether e. 
It was holden, that the plea was not good, and that the plaintiff © 
might ſign judgment. | 

If there are ſeveral avowries, againſt ſeveral tenants, for the 
ſame rent-charge, it is not neceflary for every tenant, who pleads 
a tender, to bring the money into court. 

A diſtreſs being made upon ſeveral tenants for one rent- charge LA. Raym.” 
iſſuing out of the lands holden by them all, every one brought an 429+ Anon. 
action of replevin. As the grantee of the rent-charge made the 
ſame ayowry againſt them all, each tenant pleaded in bar of the 
avowry againſt him a tender with a profert in curia. The court 
made a rule, that the bringing in of money upon one avowry 
ſhould be good as to all the avowries. 

If the thing, which has been tendered, be ſo heavy, that it Bro. Tout 
cannot conveniently be brought into court, it is not neceſſary to dm priſt, 
plead a tender with a profert in curia. 2 Roll. Abr. 524+ 4 iu od 


It muſt however in ſuch caſe be alleged, that the thing can- Bro. Tout 
not, by reaſon of its weight, conveniently be brought into court, . pid, 


2 Roll, Abr, 524. 


* 


(I) The Conſequences of a Profert in Curia. 


I is in the general true, that if the money, or other thing which 

has been tendered, be upon pleading the tender brought into 
court, the plaintiff is entitled thereto, although he ſhould aſter- 
wards be nonſuited, or there ſhould be a verdict againſt him. 

In an action of afſumpſit the defendant pleaded a tender, and Str. 1025. 
brought four guineas into court. The plaintiff replied a demand Sox v. 
and refuſal ſubſequent to the tender. Iſſue being thereupon join- TIE: 
ed, it was found for the defendant. The defendant afterwards 
moved to take the money out of court; but it was refuſed. And 
by the court — He has admitted that this money was due to the 
plaintiff, and he is no more entitled to have it again, than if it 
ad been brought into court upon the common rule, and ſtricken 
out of the declaration, 


Vol. VI. H h There 


into Court upon the common Rule, 465 


pleaded with wncore þrif?, together with tout temps prift, the money 2 brit, 


money at the place, for that he ought to bring it into court. a Roll. 4 — 524. 
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There is perhaps no caſe of nonſuit, which is expreſsly to this } 

point. | a f 
Selk. 39). But it is laid down, that, if after money has been brought into 0 
Elliot v. court upon the common rule, the plaintiff be nonſuited, he is en- n 

22 pr. titled to the money; and it ſeems as reaſonable, that the plaintif 
in C. B. 36. ſhould be entitled to it, after having been nonſuited in the cafe F 

of a tender with a profert in curia, as in the caſe of bringing in 
2 money upon the common rule. , of 

8 Inf. 20%. If the plaintiff take iſſue upon the tender, and it be found againſt 
Bro. Tout him, the defendant ſhall have the money again; for it was at the ſu 
Tun plaintiff's peril to take an iſſue, by the finding of which his fe- ha 
ty. 388. Ffuſal is become matter of record. th 

Salk. 597. 8 

1 In any caſe, wherein the plaintiff is entitled to the money, ot ſex 
other thing, which has upon a plea of tender been brought into for 
court, he muſt, in caſe he does take it out of court, pay the de- ap 
fendant coſts. a do 
If a plaintiff have proceeded in his ſuit, after money was brought | 
into court upon a plea of tender, he cannot afterwards take the mo 
money out of court, without the leave of the court. | Th 
Barnes,357- The plaintiff, after replying to a plea of tender, took the monef the 
| Hill r. which had been brought in, out of court, and entered an acquit- to 1 
| tal. It was holden, that as the replication amounted to a refuſal ed. 
of accepting the money, the plaintiff could not afterwards take i to 
out of court, and enter an acquittal, without leave of the court. wo. 
Ibid. | But the court will always give a plaintiff leave, to do this upon whi 
c paying the defendant colts, acti 
Cro, Jas. If the plaintiff take the money, or other thing which has been [ 
| 2 brought in, out of court, he cannot afterwards proceed for da- hay 
64. 774. mages, on the account of a demand and refuſal ſubſequent to the othe 
tender: for as the judgment, which ought, in ſuch caſe, to be cu- B 
tered up, is quod the defendant eat inde fine die, the plaintiff 1s upo! 
barred from having judgment of the principal; and a man cannot T 
| proceed for damages merely acceſſary, after being barred of the oy 
| principal, in any action, except an ejectment, wherein the tem 8 B 
: expires, pending the action "Da 
; plair 
\ (K) Of bringing Money into Court upon the com Kin 
oh | mon Rule. * 
35 INE cannot be brought into court upon the common rule, = 
43 without leave of the court. 5 
The practice, of giving leave to bring money into court up ill 
= the common rule, is not very ancient. | the ; 
1 Salk. 39. Holt, Chief Juſtice, is reported to haye ſaid, that he remembet- — 
1 | ed the time, when motions for leave to do this were firſt made. | * 
as | Str. 787, The practice was introduced, for the ſake of giving a patth he 
0 White r. who had never had it in his power to make a tender, or had ne- . 
| glected to mike one, an opportunity of ſatisfying the debt for the p 


— 


which an action had been commenced; and likewiſe to a 


— . 8 > 
= ———ů 0 
dmg — that 
a 


_— > ——— 


into Court upon the common Rule. 467 


this him from the difficuly of pleading the tender, if he had made 
into Money cannot be brought into a court of equity, but a tender Bunb. 28. 
en- may be relied upon in the anſwer to a bill in equity. r 
ntif a The ſum of money, which is to be brought into court upon 
caſe dhe common rule, is always mentioned in the rule. Ie 
g in Money cannot be brought into court upon the common rule, 
= after the defendant has pleaded. | 
aint If a party have obtained the common rule to bring a certain 
t the . ſum of money into court, the court will not give him leave after 
fe- having pleaded, to bring in more money than is mentioned in 
= the rule. 7 
A defendant, who had obtained the common rule to bring Green v. 

7; Or ſcventy-nine pounds and one ſhilling into court, afterwards —— — 
into for leave to bring in one pound and four ſhillings more: but it 1 
e de. 8 that he had pleaded, the court refuſed to give leave to f 

do this. 
welt A defendant, who had obtained the common rule for bringing Barnes, 283. 
e the money into court, brought the ſum therein mentioned into court. Swan v. 

The plaintiff refuſed to accept thereof; and iſſue was joined in 
onef the action. Afterwards the defendant applied for another rule, 
quit - to make an addition to the ſum brought iu. No rule was grant- 
efuſal ed. And by the court—-This was a ſubterfuge of the defendant, 
ake t to try if the plaintiff would accept leſs than is due; and as this 
hurt. would not do, he now wants to bring more money into court, 
upon 8 the court never gives leave to do, after iſſue is joined in an 

action. 
been . If there are three counts in a declaration, the defendant may Barnes, 286. 
r d. have a rule to bring money into court upon one, and plead to the Heli v. 
to the other two. * i 
be eu- But he cannot in ſuch caſe have a rule to bring money into court Rep- f 
tiff is upon one count, to plead to another, and to demur to the third. = _ 43 
＋ The common rule for bringing money into court is very ſeldom 


granted, without annexing the condition of paying coſts. 
But, as the old form of the common rule for bringing money 
into court is not compulſory, as to the payment of coſts, in caſe the 
plaintiff ſhall think proper to accept the money, the court of 
com King's Bench, in which court the old form is Mn adhered to, 
will not grant au attachment for the non- payment of coſts. 
In an action of aſumpſit the defendant brought eight pounds Str. 1220. 


ne into court, upon the common rule. The plaintiff took it out, and, — Ga 
after taxing coſts, demanded them. As theſe were not paid, he . 
t uhr went on to trial, and obtained a verdict for ſeven pounds eighteen 
ſhillings. It was inſiſted, that as the plaintiff was overpaid by 
ember- the money taken, out of court, he ought not to have coſts of the 
my proceedings — to the bringing of it in: but the court 
z path held, that this caſe was to be conſidered, the terms of the rule 
524 85 not having been complied with, as if no rule had been made; 
«bt for and that in ſuch caſe it is not uſual to grant an attachment, but 
deliver che plaintiff, as the rule is only a conditional one, may go on. 
"ki H h 2 The 


1 


A. 


* 


hs 


Tender and bringing Monep 

The poftea was ordered to be delivered to the plaintiff: but it way 
ordered; that he ſhould upon taking out execution deduct for the 
money he had taken out of court. 

Barnes, 83. The old form, of the common rule for bringing money into 
court, having been adjudged by the court of Common Pleas de. 
fective, for want of being compulſory upon the defendant as to 
the payment of coſts, in caſe the plaintiff ſhall think proper to ac. 


i 
* 
N 
4 
LE 
* 
a 
1 
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cept the money, it has been, of late years, altered, fo as to he * 
compulſory; and, conſequently, an attachment againſt the de- 
fendant may be had in that court, if the coſts are not paid. hi 
A caſe may be ſo circumſtanced, that the court will give leave 
to bring money into court upon the common rule, without annex. 1 
ing the condition of paying coſts, in caſe the plaintiff ſhall think 
roper to accept the money. * 
MS. Rep. In an action of debt for rent it appeared, that there had been 9 
ae“ a tender of the rent before it was due; that the plaintiff had kept 
Eaft. 2x G. out of the way all the day on which it did become due, in order yy 
2. in K. B. to deprive the defendant of an opportunity of tendering the rent hs 
3. &. $78. that day; and that the action was commenced the next day. The 1 
; defendant, who had before obtained the common rule to bring the 
money into court with coſts, in caſe the plaintiff ſhall think proper the 
to accept the money, afterwards obtained another rule, that the 1 
laintiff might, inſtead of receiving cofts, pay the defendant coſts, chai 
5 he latter rule was afterwards diſcharged : but ſo much of the fore 
= former rule as related to coſts, was diſcharged likewiſe. A 
And by Lord Mansfield, Chief Juſtice—Upon the particular cir and 
cumſtances of a caſe, the court has a power, although the general the | 
rule be otherwiſe, to give leave to bring money into court upon mak 
the common rule without coſts; and the wa Ker wherein the has | 
plaintiff kept out of the way on purpoſe to avoid a tender of the Bi 
rent, is a proper caſe to give ſuch leave in. It is, in the general, aud 
of courſe to allow coſts, where leave is given to amend : but the A 
court may, upon the particular circumſtances of a caſe, give lea aſter 
to amend without coſts. And by Denniſon, Juſtice — The court the ſ 
has certainly a power, where the juſtice of a particular caſe re- Was | 
\ quires it, to diſpenſe with a part of one of its rules, which can in m 
_ only be adapted to general caſes. —And by Fofter, Juſtice—There miſta 
5 is perhaps no caſe, where coſts are more generally given, than gener 
6 upon the granting of a new trial; and yet a caſe may be ſo ar the p 
1 cumſtanced, as to make it proper for the court to grant a nes Sir 
IT. trial, without annexing the condition of paying the coſts of the partic 
K former trial. And by Vilmot, Juſtice—The circumſtances of thi leave 
8 caſe are ſo peculiarly hard, that the court cught to go as far 25 Wn_ 
4 by the rules of law, it can, in granting relief. If the firſt applic Cale, 
2 tion had been for leave to bring money into court upon the com. ** 
we | mon rule, without coſts, I ſhould have been for giving it; and! hy ” 
11 ſee no reaſon why it ſhould not be now given. 7 yh 
431 un 
* 


(L) At what Time Money may be brought w_ "=p 
Court upon the common Rule. | 


| | 

Defendant is not ſo in court, until bail is put in, as to be 7 Mod. 14%. 
A able to move for leave to bring money into court upon the Auen. 
common rule. | | 

The court will in ſome caſes give a defendant leave to withdraw 
his demurrer, and bring money into court upon the common rule. 

The defendant having demurred to the declaration, and aſſign - Barnes, 62. 
ed for cauſe the want of pledges, the plaintiff joined in demurrer. Littlehale v. 
The defendant afterwards moved for leave to withdraw his de- duet. 
murrer, and to bring money into court upon the common rule; 
which was granted. 

Money may be brought into court upon the common rule, at Barnes, 359. 
any time before the defendant has pleaded, although the rule for An. 
pleading be out. 


Ld. 
| 398. 
The general rule is, that although a defendant have obtained 5 


the common rule for bringing money into court, he cannot bring 
the money in after he has pleaded. 

The common rule for bringing money into court was diſ- Barnes 81. 
charged, becauſe the defendant did not bring in the money be- Straphon v. 
fore * pleaded. > TE TRI 

A motion being made, for leave to withdraw a plea of tender, 
and to bring money into court upon the common rule, and plead Salmon v. 
the general iſſue; it was refuſed. And by the court We never 
make a rule for bringing money into court, after the defendant 
has pleaded, without the conſent of the plaintiff, 

But the court will ſometimes give leave to withdraw a plea, 
and bring money into court upon the common rule, 

A motion was made for leave to withdraw the general iſſue, and Barnes, 344. 
aſter bringing money into court upon the common rule to plead Vier v. 
the ſame de novo, the defendant's attorney being dead, before leave 
was moved for, as his client had defired it might be, for bringing 
in money, and the attorney's clerk having delivered the plea by 
miſtake. Leave was afterwards given. And by the court—The 
general rule is againſt giving leave to do this: but in a caſe like 
the preſent, the general rule ought to be diſpenſed with. | 

vince this caſe, which ſeems to have been determined upon the 
particular circumſtances thereof, the practice has been, to give 
leave to withdraw a plea, and bring money into court upon the 
common rule, although there be no particular circumſtance in the 


Caſe, 


The court of King's Bench granted a rule to withdraw the plea str. 2251. 


of the general ifſue, in order to give the defendant an opportunity Tarkon v. 
of bringing money into court upon the common rule. 


Wragg. 


And a rule of the ſame kind has been ted in the court of Barnes, 23g. 
Common Pleas, e on | 2 


H h 3 But, 


\ 


* 


4 


— 


% TCTebnder and bringing honey 
$ ger- 127% But, whenever ſuch a'rule is granted, the court will take care 
- Baines, 289, that the plaintiff ſhall not be thereby delayed; and in order to 
_ prevent this, it is, wherever the caſe requires it, made a part of 
the rule, that the defendant ſhall take ſhort notice of trial. 
Bes agi. Money cannot be brought into court upon the common rule, 


mY 2 47 after a judgment has been regularly ſigned. 


Barnes,281, , Aſter: regular judgment had been ſet aſde, upon the uſuil 
_ v. terms of paying coſts, and pleading the general iſſue, the court 

: was moved for leave to bri money into court upon the com- 
mon.rule. No rule was made. And by the court Leave is never 
iven to bring money into court upon the common rule, after a 


judgment has been regularly ſigned. 


* 


(M) Of pleading where Money has been brought 


into Court upon the common Rule. 


1 has been holden, that a defendant, who has obtained the 
common rule for bringing money into court, can only plead 
the general iſſue, HEEL 
Parnes;339- After money had been brought into court upon the common 
— rule, the defendant obtained a rule to plead double, non du 
and non aſſumpſit infra ſex annos. The plea was afterwards ſet 
5 aſide. And by the court -A defendant can in ſuch caſe only 
plead the general iſſum. | 
But the contrary has been ſince holden. 
Barnes, 236. - In an action upon the caſe, wherein money had been brought 
Hellier v. into court upon the common rule, leave was given to plead the 
[Note, this general iſſue, the ſtatute of limitation, and a ſet-off. 


was, as to ſome of the counts only; for after payment of money into court, generally, the defendant 
cannot plead the ſtatute of limitations. Mead v. Wyndham, Bunb. 100. 


* 


Barnes, 287. After an executor had obtained the common rule for bringing 
ea“ money into court, leave was given to plead plene adminiftravit, to- 
| gether with the general iſſue. i | 

It is, in the general, true, that the defendant cannot bring money 
into court upon the common rule, as to part of the plaintiff's de- 

mand in one count, and plead as to the reſidue of the demand, 
12 Mod. go. In an action of trover for a bill of exchange for a hundred 
— oat pounds, the defendant moved for leave to bring fifty pounds into 
Comb. 3;7. court, and have that ſum ſtricken out of the declaration; and to 
plead. not guilty as to the reſidue. No rule was made. And by 
Holt, Chief Juſtice—It may happen, that the plaintiff has a good 
cauſe of action for part of his demand, and a probable one for the 
reſidue ; in which caſe it would be very hard, to ſtrike the former 


out of the declaration, and put him to try the latter at the peril df 


v2 Med. 95. In an action of covenant, ſeveral breaches were aſſigned, one of 


— | which was the Met as" . rent. The court was moved, 


© 22 F. A pms ton ws tos 


into Court upon the common Rule, 471 
bringing ten pounds into court, the breach, as to the noy- 
ent of rent, might be ſtricken out of the declaration, and 
that the defendant might plead as to the reſidue. No rule was 
. And by the court—Whenever it appears that the plaintiff 
has a juſt cauſe of action as to one thing, we will not put him to 
ry another, at the peril of coſts. 
But if there are two or more counts [or breaches] in a declara- 
tion, the defendant may have the common rule to bring money into 
court as to one or more of them, and to plead as to the other or 
others. | | 
In an action upon the caſe, wherein there were nine counts, Barnes, at 
the defendant obtained the common rule to bring money into — od 
court upon two of them, and had leave to plead the general iſſue, | 
the ſtatute of limitation, and a ſet-off, as to the others. 
| (So, where an action of covenant was brought upon a leaſe for 2 Salk. 596+ 
non-payment of rent, and not repairing, Sc, the court made a * WII. 75. 
rule, that upon payment of what ſhould appear to be due for 
rent, the proceedings, as to that, ſhould be ſtaid ; and as to the 
other breaches, the plaintiff might proceed, as he ſhould think fit, 
So, in cavenant upon a charter-party, the defendant was allow- Baillie v. 
ed to bring money into court, upon two of the breaches only, * 
viz, for freight and demurrage.] __ f 


If a defendant have obtained the common rule for bringing Rep. of 
money into court upon one count, he cannot demur to any other Pack. in 
count in the declaration; for the deſign, of permitting money to Thames v. 
be brought into court, is to put an end to the cauſe. 7 oy 

If the plaintiff, where the common rule for bringing in money Barnes, 286. 
upon ſome counts in a declaration has been made, think proper to —— 
accept the money, he is entitled to coſts upon all (a) the counts. [(s) He 10 
not entitled to the coſts upon all the counts, but only upon thoſe on which the money has been paid. 

4 Term Rep. 579. ] | „ | * 


[N) The Conſequences of bringing Money into 
Court upon the common Rule. 


WHEN EVER leave is given' to bring money. into court upon 
the common rule, part of the rule is, that unleſs the plain- 
tiff ſhall accept thereof, together with coſts, to the time of bring- 
ing it in, in full diſcharge of the action, the ſaid money to be 
paid to the plaintiff, and to be ſtricken out of the declaration; 
and upon the trial of the iſſue, the plaintiff ſhall not be permitted 
to give any evidence as to the ſaid money. 
Ab plaintiff is in almoſt (5) all caſes entitled to the money brought 005 Nu. 
into court upon the common rule. | | pl . 1 


not entitled to it in 20 caſes; for being an aknowledgment en record, the defendant can never recover 
it back again, though it afterwards Appear, that he paid it wrongfully. 2 Term Rep. 645] 


After ten pounds had been brought into court upon the com- Salk. 597. 
mon rule the plaintiff was nonſuited. A queſtion hereupon aroſe, * 


Whether the plaintiff was entitled to have the money out of court? Rep. of pr 
| Hh 4 Tt in C. B. 36 


472 Tender and bringing Boney 
It was holden that he was. And by the court So much the de- 
fendant has by bringing it into court admitted to be due. . 
Barnes, 284. Upon a motion in arreſt of judgment, the judgment was arreſt. 
Fiſher v- ed; yet the court ordered that a ſum of money, which had been 
| oma m—_ into court upon the common rule, ſhould be paid to the 
ntiff. | | | A 
Barnes, 281. But if a ſuit abate by the death of the plaintiff, the court hay 
f rokay v. not yet gone ſo far as to order the money, which had been 
brought into court upon the common rule, to be paid to his 
executor. - 
Bd. As the court will not, however, even in ſuch caſe, order the 
OY money which was brought into court to the plaintiff's uſe, to be 
paid out again to the defendant, the prudenteſt way is, for the 
defendant to conſent that, upon an undertaking by the executor 
of the plaintiff not to bring another action for the ſame cauſe, 
the money may be paid to him: for if a new action be brought 
by the executor, the defendant muſt apply to have the mone 
which is in court transferred for payment in this action, and mul 
pay coſts therein. | 
| Barres, 282. Although a plaintiff has proceeded in his ſuit after the bring. 
234, 2385 ing in of money upon the common rule, he may afterwards have 
- rule to ſtay his own proceedings, and take the money out of 
| court. 
Barnes, 287. The defendant had brought money into court upon the com- 
Bate v. mon rule. The plaintiff, refuſing to accept thereof, delivered an 
iſſue with notice of trial for the next aſſizes: but he afterwards 
countermanded the ſame. In the next term the defendant ſerved 
him with a rule, to enter the iſſue upon record. Hereupon a rule 
was made, that the plaintiff might take the money out of court, 
with coſts to the time of bringing it in, 
1 Barn. 98, But, whenever ſuch a rule is made, the plaintiff muſt pay the 
„ defendant his coſts ſubſequent to the time of bringing the money 
235. into court; and it is uſual to make it part of the rule, that ſuch 
coſts ſhall be paid out of the money which has been brought in; 
and if the money in court be not ſufficient for this purpoſe, that 
the plaintiff ſhall make good the deficiency, 
Rep. of fr. If money has, in an action againſt an executor, been brought 
Aan. into court upon the common rule, and the plaintiff is afterwards 
| nonſuited, or there is a verdict againſt him, the defendant ſhall 
have the money out of court again; becauſe, being an executor, 
he might not know, whether his teſtator was indebted to the 
plaintiff or not. : : 
Ser. 20279 A defendant, who has brought money into court upon the 
Cox. v- e, common rule, is not entitled to have it out of court again, al. 
| of Pr. in © though there be a verdict for him: for he has admitted the ſum 
C. B. 3. brought in to be due to the plaintiff, and ſo much has been 
ſtricken out of the declaration. i | 
If a ſuit abate, after money has been brought into court upon 
the common rule, by the death of the defendant, his executor 1s 
not entitled to have the money out of court again. 


Although 


into Court upon the common Rule. 473 


Although the plaintiff is entitled to the money which has 1 Barn. 199. 
been brought into court upon the common rule, it is uſual for the _ * 
court, if there be a verdict for the defendant, to order it, provided C. B. 50 
the ſum do not exceed what is due to the defendant for coſts, to 

be paid tv him on account thereof. 

A motion was made, upon an affidavit that the defendant was Barner,279. 
dead, to have ten pounds, which had been brought into court by Pata 
him upon the common rule, paid out of court to his executor: - 
but it was denied. 

[Although bringing money into court is an acknowledgment of Tiag's Pr. 
the right of action to the amount of the ſum brought in (a); 425, 46. 

et beyond that amount it is no acknowledgment (5); and there- F 
1 if the plaintiff proceed to trial (c), otherwiſe than for the non- 2 Term 
payment of coſts, and do not prove more to be due to him than A 228. 
the ſum brought in, ſhe ſhall, on (d) producing the rule be non- 605 — 
ſuited, or have a verdict againſt him, and pay coſts to the defend- (c) 2 Sak. 
ant (e). But, if more appear to be due to him, he ſhall have a 597- 
verdict for the overplus, and coſts (F). Where the plaintiff pro- C 1927s 
ceeds further, without going on to trial, he ſhall have his coſts to Hardw. 206. 
the time of bringing the money into court; and the defendant S. Rep. 
ſhall be allowed his ſubſequent coſts (g). 4 


1121. (4) 5 Com. Dig. 20. (e) 4 Term Rep. 10. 1 Term Rep. 710. ſemb. contra. 
Jes. temp. Hardw. 260. (g) x Term Rep. 629. Say. Rep. 196. contra, 


If, after the defendant has brought money into court, the Stodhart v. 
plaintiff proceed to trial, and a juror be withdrawn by conſent, 122 b 
the plaintiff is not entitled to coſts up to the time of bringing i 


the money into court.) 


(O) In what Caſes a Tender may in the general be 
made, or Money may be brought into Court upon 
the common Rule. 


ITHERTO tender and bringing money into court upon the 
common rule have had a diſtin& conſideration: but it may 
be as well to treat of them, under this and the following head, 
Jointly: becauſe the greater part of the matter, which falls pro- 
perly under theſe two heads, is ſo blended in the books, that it 
cannot, without ſome difficulty and much repetition, be ſeparated 
and perhaps the ſeparation would not in the leaſt tend to the il- 
luſtration of either ſubject. 
It is, in general, true, that whenever one perſon has a right to a 


certain debt or duty from another, a tender may be made. 


This might be illuſtrated by an infinity of caſes; but the rea- 
fon of the thing, namely, that it ſhould not be in the power of 
one man to vex- another, by ſuing for a certain debt or duty 
which the other has offered to ſatisfy, ſpeaks ſo ſtrongly, as to 
make it unneceſſary to adduce any. | | 

It will moreover in treating of tender in particular actions ap- 
pear, that in almoſt every inſtance where a tender py” be 

e, 


a. 


4 


Fender and bringing Money 


made, it is owing to the uncertainty of the debt on duty, that i 


Str. 1217. 
Webb gui 
rar v. Poul. 


ter. {2 Bl. 


cannot in ſuch inſtance be made. | 

But, although, a tender may be made in every cafe wherein 

the debt or duty is certain, it is not neceſſary to make one in 

every ſuch caſe. | 527 
If the obligation precede the duty, as where a bond is with 

condition to pay a ſum of money, or an annuity, neither of which 

was before due, a tender muſt, to ſave the penalty of the bond, be 


made: but, if the duty precede the obligation, as, where a bond 


is with condition to pay a rent-charge, which was before due, no 
tender is neceſſary; for it is ſufficient, that the party be ready to 
pay this when it is demanded upon the land. 

So, if an executor enter into a bond, with condition to perform 
a will, he is not thereby bound to tender a legacy given by the 
will , but the legacy remains as it was before, payable upon re- 
en. 
In almoſt every action, wherein a tender might, before it waz 
commenced, have been made, money may be brought into court 
upon the common rule. | 

It was formerly holden, that money could not be brought into 
court upon the common rule, in an action wherein an executor 


or adminiſtrator was plaintiff; becauſe neither of theſe is liable to 


coſts. TIRED! 
Afterwards the practice was, in an action brought by an exe- 
cutor or adminiſtrator, to make a rule upon the plaintiff, to ſhew 


_ cauſe why he ſhould not accept the debt and coſts. 


But it has fince been holden, that money may be brought into 
court upon the common rule, where an executor or adminiſtrator 
is plaintiff; for that, although the plaintiff cannot be thereby 
made liable to pay coſts, he ought to be prevented from obtaining 
goſts, ſubſequent to the time of bringing in the money. 


The common rule for bringing money into court, may be hadin 
ſome caſes where no tender could have been made. 

If a ſum of money be given, as a penalty, by a ſtatute, to any 
perſon who will ſue for the ſame, an offender againſt the ſtatute is 
liable to pay the money to the perſon who does ſue for it: but no 
tender could have been made in this caſe : becauſe a tender can 
never be made after an action is commenced, and it could not be 
known, until the action was commenced, that the offender would 
have been liable to pay the money to the perſon who has brought 
the action. | 

But the court will, after an action is commenced for a ſum of 
money, given as a penalty by a ſtatute, give leave to bring money 


into court upon the common rule, 


Rep. 1052. Stock v. Eagle. ] 
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(P) of tendering and bringing Money into Court 
upon the common Rule in particular Actions. 


1. In an Action of Aſumgſtt. 


1T is, in the general, true, that money cannot be brought into court 
upon the common rule in an action of aſſumpſit; becauſe the 
damages, which may be recovered in ſuch action, are for the moſt 
part uncertain. 

In an action of aſumpſit againſt a maſter of a ſhip, for damages MS. Rep. 
ſuſtained by his not delivering ſome jars of oil ſafe, and in as good gad — 8 
condition as he received them, a motion was made for leave to — 
br ing money into court upon the common rule, at the rate of fix- | 
pence per jar, No rule was made, And by Lord Mangſielu, 

Chief Juſtice—Wherever, in an action of aſſumꝑſit, the damages 
are, as in the preſent cafe, uncertain, the court never gives leave 
to bring money into court upon the common rule. 

But, in an action of aſſumgſit againſt a carrier, for not deliver- Hutton v. 
ing goods, the defendant having advertiſed that he would not be Bolton, E. 
anſwerable for any goods beyond the value of twenty pounds, un- T;,44,. 
leſs they were entered and paid for accordingly, he was allowed 411. 
to bring the twenty pounds into court. ] | | 

It is laid down in one caſe, that money may be brought into 7 Mod. x41, 
court upon the common rule in an action of afſiunp/it upon a nm =» 
count for a mutuatus, _ Ts 

But in a latter caſe, where an action was brought upon a bill Barn. Pierce 
penal, and a count was added for a mutuatus, it was holden, that undes. 
money could not be brought into court, upon the common rule, 
upon this count, 3 | 

It was formerly holden, that no tender could be made in an 14. Raym. 
action of aſſumpſit upon a count for a quantum meruit, by reaſon 255: Gylee 
of the uncertainty of the damages which may, on ſuch count, be n 
recovered, 

A motion being made for leave to bring money into court upon 12Med.187. 
the common rule, in an action of aſumgſt wherein there was one 2 
count up indebitatus a d he n a quantum 

pon an in us aſſumpſit, and another upon a 9 | 
meruit, the court gave leave to do it as to the former count, but 
not as to the latter. And by the court—Who can tell what a 
man deſerves till it be tried? X 


upon a count for an indebitatus afſumpfit ; becauſe the damages 1 
uch may be recovered on ſuch count are always certain. 6 404. 428 


ou 


2. In 
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Money cannot be brought into court upon the common rule in 
an action upon the caſe; becauſe the damages, which may be re. 
covered in this action, are uncertain. | 

Str. 737. It has been holden, that money cannot be brought into court 
Woodbouſe, upon the common rule, in an action upon the caſe for immode. 
| rately driving a hired chaife. _ | | 
Str. 906. In an action upon the caſe for dilapidations, the court refuſed 
Sure v. to let money be brought in upon the common rule. 


By the 11 G. 2. c. 19. $ 20. a tender may be made, before the 
commencement of an action upon the caſe, for any unlawful act 
| done by a perſon who has diſtrained for rent juſtly due. 

FE et By he 17 G. 2. c. 38. $10. a tender may be made, before the 
commencement of an action upon the caſe, for any irregularity in 
diſtraining for money juſtly due for the relief of the poor. 
Griffiths v. - [Although, in an action for general damages, the bringing of 
* money into court is irregular, yet, if the plaintiff takes it out, 
_ by thereby waives the irregularity, and cannot afterwards have a 
F verdict, unleſs he recover more than the ſum brought in.] 


3- In an Action of Covenant. 


zVentr.356. It is, in the general, true, that money cannot be brought into 

— 120, Court upon the common rule in an action of covenant z Þecaul 

139, this action, in general, ſounds in damages. | 

22Mod.z270, In an action of covenant for not doing repairs, it was holden, 

— 4 6. that money could not be brought into court upon the common 
* 59% rule, the demand being in ſuch caſe uncertain. 

But, wherever the damages ſuſtained by the breach of covenant 
aſſigned are certain, money may be brought into court upon the 
i common rule. 

Salle. 596, If the breach aſſigned in action of covenant be non-payment of 
— rent, money may be brought into court upon the common rule; 
the demand being in ſuch caſe certain. 
Barn, Wal- In an action of covenant, the breach aſſigned was, the not having 
pugh. dreſſed corn well, and the damages were alleged to be eleven 
pounds. Upon a motion to bring this ſum into court upon the 
common rule, the counſel for the plaintiff conſented thereto ; and 
admitted, that the demand was in this caſe as certain, as if the 
action had been for the non-payment of rent. 
MS. Rep. In an action of covenant upon a charter-party, one breach al- 
— 4 ſigned was, the non- payment of money due for freight; another 
India Co. Was, the non-payment of money due for demurrage. A rule was 
Hil. : G.3. made for bringing money into court upon the common rule, as to 
2 = theſe two breaches. And by Lord Mansfield, Chief Juſtice—The 
LC. ſenſible dĩſtinction in ſuch caſe is, that, if the ſum of money, 
| which ought to be recovered, may be aſcertained by computation, 


leave ought to be given to bring money into court: but we 
| um 


nme 


— * 
1 


into Court upon the common Rule. 477 


ſam of money cannot be aſcertained by computation, but does, in 
ſome meaſure, depend upon the judgment of a jury, it is reaſon- 
able that the plaintiff ſhould be at liberty to have ſuch judgment, 
without being liable to colts, in caſe it ſhould be againſt him. 


4. In kn A Gion of Debt. 


It is, in the general, true, that money cannot be brought into 
court upon the common rule, in an action of debt. 
If an action of debt be brought upon a judgment, the court will 6 Mod. 60. 


K * B id 
not permit money to be brought into court upon the common ram 


rule. 7 Mod. 11 


A motion being made, ſor leave to bring money into court upon 7 Mod. 241. 
the common rule in an action of debt upon articles, it was re- 
fuſed. And by Halt, Chief Juſtice I never knew this allowed to 
be done in ſuch caſe. | 

A defendant had obtained the common rule for bringing money Barnes, 28g. 
into court, in an action of debt for the penalty of a charter- party: Yeoman e. 
but it was afterwards diſcharged, as being contrary to the courſe of 
the court. | | 

In an action of debt for goods ſold, the court reſuſed to let str. 890. 
money be brought into court upon the common rule. Leapridge v. Pongillionne. 


But in ſome actions of debt, money may be brought into court {There is a - 


bs diſtinction 
upon the common rule 2 


thoſe actions of debt, wherein the plaintiff cannot recover leſs than the ſum demanded ; as, on a record, 


ſpecialty, or ſtatute, giving a ſum certain by way of penalty, Cro. Jac. 128. 498. 629. 3 Mod. 41.3 


and thoſe actions, where n the plaintift may recover leſs, as, in debt for rent, 5 Mod. 212. or on a ſim- 
ple contract, 1 H. Bl. 249. In the former, the defendant cannot bring money into court, 2 Str. 


Barnes, 285. though he may move to ſtay the proceedings, on payment of the whole debt and coſts, Ca, 


temp. Hardw. 173. 3 Burr. 1 390: : but in the latter, the defendant has been allowed to bring money 
into court, 1 Ventr. 356. 2 Salk. 596, 7. becauſe the plaintiff does not recover according to his de- 
mand, but according to the verdict of the jury, Tidd's Pr. 410. ] 


It is uſual to allow money to be brought into court upon the Barnes, 280. 


. . Dixon v. 
common rule, in an action of debt for rent. Allen. Salk. 596. 
In an action of debt, wherein there was only one count, for a Sti. 1271. 

penalty of five pounds given by a ſtatute, the court gave leave to Webb gui 


bring the five pounds into court upon the common rule, . 


In a very late caſe, there was in an action of debt one count Ms. Rep. 
for twenty pounds, on account of the defendant's having had four Eat 30.4. 
partridges in his cuſtody; and another count for other twenty 1 
pounds, on account of his having expoſed four partridges to ſale. Keene. 

A motion being made to pay twenty pounds into court upon the 
common rule, leave was given fo to do. 

Money could, even before the ſtatute, have been brought into 7 Mod. 141. 
court upon the common rule, in an action of debt upon a bond g.. 
tor the payment of a leſs ſum; nay, it is ſaid by Holt, Chief DO 
Juſtice, that the firſt inſtance of giving leave to bring money into 
2 was in an action of debt upon a bond for the pa ymen of a 

3 ſum, | 


; | | But 
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But the court never give leave to bring into court upon 


2 > nan] the common rule, in an action of debt upon a bond of indemnity, 


Salk. 597. 
Anon. 


* 


Str. 8 14. 


Bridges v- 
Williamſon. 


Mayne v. 


Somner, Hil. 4 G. 2. 


Str. 597. 


Darby v. 


Wilkins. 
Lucas v. 


London, 


Mich. 
11 G. 2. 


Moſs v. 
Hardy, 
Barnes, 2 


or a bond for the performance of a collateral agreement. 

Heretofore the defendant, in an action of debt upon a bond ſor 
the payment of a leſs ſum, who had obtained the common rule for 
bringing money into court, muſt have brought in the whole penal. 
ty of the bond. „ 
This hardſhip is remedied by the 4 Arne, c. 16. & 13. it bei 
thereby enacted, “ That if, pending an action upon a Er, 
« condition to be void, upon the payment of a leſs ſum, the de- 
« fendant ſhall bring into. court all the principal money and inte. 
tc reſt due, and coſts, the ſaid money ſhall be taken to be a full 
&« ſatisfaction of the ſaid bond, and the court ſhall give judgment 
c to diſcharge every ſuch defendant of the ſame.” 

It has been holden, that if an action of debt upon a bond for 


the payment of a leſs ſum be brought by an executor or admi. 
. niſtrator, the caſe is within this ſtatute; the words thereof beiug 


general. | 
An action of debt upon a bond to a ſheriff, conditioned for the 
d behaviour of his bailiff, and, inter alia, for paying money col- 


* lected for the ſheriff's uſe, is not within the ſtatute; becauſe the 
bond is not for the payment of a leſs ſum. 


For the ſame reaſon, if an action of debt be brought upon 


a bond of indemnity, or upon a bond for the performance of a 


collateral agreement, money cannot, under the ſtatute, be brought 


A bond having been given to pay a ſum of money by inſtal 
ments, at the rate of five pounds per annum, the obligee, after the 
obligor had failed in making one payment, brought an aCtion upon 
the bond. Hereupon a motion was made in the court of King' 
Bench, that, upon bringing into court the five pounds, with coſts 
the proceedings in the aCtions N be ſtaid. No rule ws 
made. And by the court The detendant is not entitled, under 
the act of the fourth of Anne, to have the proceedings ſtaid, unleſs 
the whole money be brought into court; for it never could be in- 


_ tended, that the obligee ſhould be put to the trouble of bringing 
an action every | | 


year. 
- Since this caſe, the court of King's Bench has, in two caſes, 
given leave to bring the arrear of money due on a bond to pay bj 


inſtalments into court, as being a caſe within the ſtatute, 
[See alſo Bonafous v. Ry bot, 3 Burr. 1370. acc.) 


But it has, in two ſubſequent caſes, been holden by the ſame court, 
that, as the allowing of the arrear of money due upon a bond to 
pay by inſtalments, to be brought into court, can only be done by 
an equitable conſtruction of the ſtatute, the plaintiff, who ought 
not to be thereby deprived of any legal advantage, may fign judg- 
ment in the action upon the bond, with a ſtay of execution, 
there is a failure in ſome future payment. 

The court of Common Pleas did, in a ſtill later caſe, give lee 
to bring the arrear of the money due upon a bond to pay by i. 
ents 


n: DP 


.. 


F.. 


n 


a" 


into Court upon the common Rule, 
Aalments into court, and it does not appear, from the report of 
the caſe, that leave was given for the plaintiff to ſign judgment in 
the action upon the bond, as a ſecurity for any future payment. 
[The defendant, by act of parliament, may bring money into 
court, in debt, covenant, or other action, on a policy of aſſur- 


ance-] 0 | 
5. In an Action of Ejectment. 


As the only queſtion which can ariſe in an action of ejectment 
is, Whether the plaintiff has a right to the poſſeſſion of the pre- 


miſes thereby demanded ? Money cannot be brought into | 


upon the common rule in this action. 2 

But a rule may, in ſome caſes, be had, that, upon bringing a ſum 
of money into court, the groceediugs in an action of ejectment 
ſhall be ſtaid. | TE 

If an action of ejectment be brought, upon the forfeiture of a 
leaſe for non-payment of rent, the lefſee, if he will make oath that 
his leaſe is not expired, may have a rule that, upon bringing 
into court the rent which is in arrear, the proceedings ſhall: be 
ſtaid. | 

By the 7 G. 2. c. 20. f 1. it is enacted, © That where any 
« action of ejectment ſhall be brought, by any mortgagee or mort- 
« gagees, his, her, or their heirs, executors, adminiſtrators, or 
« aſſigns, for the recovery of the poſſeſſion of any mortgaged 
« lands, tenements, or hereditaments, and no ſuit ſhall be then 
« depending in any court of equity in that part of Great Britain 
called England, for the forecloſing or redeeming of ſuch mort- 
« gaged lands, tenements, or hereditaments; if the perſon or per- 
« ſons, having right to redeem ſuch mortgaged lands, tenements, 
« or hereditaments, and who ſhall become defendant or defend- 
*.ants in ſuch action, ſhall bring into court all the prineipa 


| © monies, and intereſt and coſts, ſuch money for principal, in- 


« tereſt, and coſts, to be aſcertained by the court where ſuch 
action ſhall be depending, or by the proper | officer to be by 
* ſuch court appointed for that purpoſe, the monies ſo brought 
into court ſhall be taken to be a full ſatisfaction of ſuch mort- 
gage, and the court ſhall diſcharge every ſuch mortgagor or 


« defendant of the ſame.” 


But by { 3. it is provided, That this act ſhall not extend to 
* any caſe where. the perſon or perſons, againſt whom the re- 
* demption ſhall be prayed, ſhall by writing under his, her, or 
„their hands, or the hands of his, her, or their attorney, agent, 
* or ſolicitor, to be delivered, before the money ſhall be brought 
into ſuch court of law, to the attorney or ſolicitor for the other 
© ſide, inſiſt that the party praying a redemption has not a right 
to redeem, or that the premiſes are chargeable with other prin- 
** Cipal ſums, than what appear on the face of the mortgage, or 
* ſhall be admitted on the other fide ; nor to any caſe, where the 
right of redemption to the mortgaged lands and premiſes in 
* queſtion ſhall be controyerted by different defendants.” a 

5 6. In 
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8. In an Action againſt a Juſtice of the Peace on the Account d 
by ſomething done in the Execution of his Office, 


By the 24 G. 2. c. 44. $2. it is enacted, „ That it ſhall he 
« lawful for any juſtice of the peace, within one calendar month 


« after being ſerved with a notice, that ſome writ is intended tg 


& be ſued out againſt him, or that a copy of ſome proceſs is in. 
cc tended to be ſerved upon him, for ſomething done in the exc. 
e cution of his office, to tender amends to the party complaining, 
« or to his or her attorney; and in caſe the ſame be not accept. 
ed, to plead ſuch tender in bar to any action to be. brought on 
cc ſuch writ or proceſs, together with the plea of not guilty, and 
& any other plea, with the leave of the court; and if, upon iſſue 


4 joined, the jury ſhall find the amends ſo tendered ſufficient, then 


cc they ſhall give a verdict for the defendant ; and in ſuch caſe, ot 
ce in caſe the plaintiff ſhall become nonſuit, or diſcontinue his ac. 
« tion, or in caſe judgment ſhall be given for ſuch defendant 
« upon a demurrer, ſuch juſtice ſhall be entitled to the like coſts, 
« as he would have been entitled unto, in caſe he had pleaded 
« the general iflue only.” 

By the ſame ſtatute, & 4. it is enacted, “ That if the juſtice 
et ſhall neglect to tender any amends, or ſhall have tendered in- 
« ſufficient amends, before the action is brought, it ſhall be law. 
« ful for him, with leave of the court, at any time before iſſue 
« joined, to pay into court ſuch money as he ſhall ſee fit; where. 
« upon ſuch proceedings, orders, and judgments ſhall be had, 
« made, and given, as in other actions wherein the defendant is 
« allowed to pay money into court.” | 

It is not neceſſary that the party, who pleads a tender upon this 
ſtatute, ſhould bring the money into court : but as the other party, 
who has once refuſed to accept the amends which has been tender- 


ed, would for want of this have no ſatisfaction for the injury re- 


ceived, the court of King's Bench have taken the following method 
of preventing this hardſhip. | 

A juſtice of the peace, upon receiving notice that an action 
wh be commenced againſt him, had tendered ten guineas. 
This was not accepted; and the injured party; without having 
made any demand of the money after the refuſal ro accept there- 
of, brought an action. The plaintiff being afterwards deſirous of 
accepting the money which had been tendered, the court of 
King's Bench made a rule, for the defendant to ſhew cauſe, why 
upon the plaintiff's diſcontinuing the action, and paying the de- 
fendant his coſts ſubſequent to the tender, the defendant ſhould 
not pay the ten guineas to the plaintiff. And by Lord Mangfels 
Chief Juſtice It muſt have been the intention of the legiſlature, 
that amends to the party injured ſhould be made as well as ten- 
dered. Cauſe was afterwards ſhewn againſt the rule: but it wa 
made abſolute. 


7. In an Action of Replevin. 


It is, in the general, true, that money cannot be brought into, 
gourt upon the common rule in an action of replevin. 
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E But if the defendant, in an action of replevin, avow for rent in Salk. 597. 


arrear, the plaintiff may bring money into court upon the com- 7 Mod. 142. 


In an action of replevin, the defendant avowed the taking of Lutw. r 594, 


the cattle damage-feaſant. The plaintiff in his replication diſ- 
claimed title, and pleaded, that his cattle entered into the defend- 
ant's ground againſt his will, and did damage; and that after im- 
pounding them, but before the aCtion was brought, he tendered 
ſufficient amends. Upon a demurrer, judgment was given for 
the defendant. And by the court The ſtatute of the 21 7a. 1. 
extends only to actions of treſpaſs quare clauſum fregit, and not to 
actions of replevin, which remain as — were at the common 
law. Conſequently, the tender in this caſe was not good, becauſe 
it was not made before the cattle were impounded. 

Upon a motion for leave to bring money into court upon the 
common rule in an action of replevin, it appeared, that after the 
impounding of the cattle, which had been diſtrained damage- 
feaſant, but before the action was brought, more money had been 
tendered by the plaintiff than the damage, by the admiſſion of the 
defendant, did amount to; and the queſtion was, Whether this 
caſe be within the 21 7a. 1. c. 16.? It was holden, that it is 
not. And by the court—As the leave to bring money into court 
is by that ſtatute only given in an action of treſpaſs quare clauſum 
fregit, it cannot be extended to any other action. 

Aſter the right of diſtraining cattle, as damage-feaſant, has been 
tried in an action of replevin, the plaintiff, notwithſtanding there 
be judgment for the defendant, may tender the damages; and if 
the cattle are not thereupon delivered, he may maintain an action 
of detinue for them. 


8. In an Action of Treſpaſs, 


A tender cannot be made, at the common law, in ſatisfaction 
of a treſpaſs. 5 N 

By the 21 Ja. 1. c. 16. { 5. it is enacted, “ That in all actions 
« of treſpaſs quare clauſum fregit, wherein the defendant or de- 
e fendants ſhall diſclaim title to the land, in which the treſpaſs is 
„ ſuppoſed to be done, and the treſpaſs be by negligence or in- 


| © voluntary, the defendant or defendants ſhall be admitted to plead 


* a diſclaimer, and that the treſpaſs was by negligence or involun- 
tary, and a tender of ſufficient amends before the action brought, 
* whereupon, or upon ſome of them, the plaintiff or plaintiffs ſhall 
be enforced to join ifſue.” 

In an aCtion of treſpaſs for breaking the plaintiff's cloſe, and 
mowing his baulk, the defendant, after diſclaiming title, pleaded, 
that he had a baulk adjoining to the plaintiff's z and that in mow- 
ing his own baulk he had involuntarily, and by miſtake, mowed 
ſome of the graſs growing upon the plaintiff's baulk, intending 
only to mow the graſs growing upon his own baulk ; and that be- 
fore the iſſuing of the writ he had tendered to the plaintiff two 
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ſhillings in ſatisfaction; and that this was a ſufficient - amends; 
Upon a demurrer to this plea, judgment was for the plaintif, 
And by the court The act in this caſe appears to have been vo- 
luntary, and the intention of the defendant, which could not be 
known, was not traverſable. 


Str. 549. 


In an action of treſpaſs for taking goods, the defendant pleaded 
8 a tender. Upon a demurrer it was holden, that this caſe is not 


within the ſtatute of the 21 Fa. 1. c. 16. 

By the 11 G. 2. c. 19. $20. a tender may be made, before an 
action of treſpaſs is brought, for any unlawful act done by a per. 
ſon who has diſtrained for rent juſtly due. 

By the 17 G. 2. c. 38. § 10. a tender may be made, before an 
action of treſpaſs is brought, for any irregularity in diſtraining for 
money juſtly due for the relief of the poor. | 
Pickeringy, . [Under certain circumſtances the court will, in an action of tre. 


— BY paſs, ſtay the proceedings upon the defendant's undertaking to 
5 * bring the ow for which the action is brought, into court, or 
to pay the full value for them, with the coſts of the action.] 


9. In an Action of Trover. 


Str. 142. In an action of trover for money, the money may be brought 
* into court upon the common rule. 
12Mod.z97, But if an action of trover be brought for goods, the court will 
| not allow the value of the goods in money to be brought into 
court upon the common rule : for if this were ſuffered to be done, 
it would be in the. power of the defendant to ſet a value upon the 
goods of the plaintiff. | 
Str. 142. Nor can the goods themſelves, for which an action of tro- 
Anon. ver has been commenced, be brought into court upon the com- 
: mon rule, : 
Str. $22. The court would not give leave to bring a laced head, for which 
— — an action of trover had been commenced, into court upon the 
common rule. | 
Str. 119. In an aQtion of trover for pictures, the court refuſed to let them 
Salinen. be brought into court upon the common rule. And by the court 
etineau. — . . © 3 
— This action is not to recover the pictures, but to recover da- 
mages to the value thereof; and the pictures may not now be in 
ſo good a condition as they were at the time of the converſion. 
Although the goods, for the converſion of which an action of 
trover 1s brought, cannot be brought into court upon the common 
rule, the defendant, if the action be in the court of Common Pleas, 
may in ſome caſes have a rule, that upon bringing the goods into 
court the proceedings ſhall be ſtayed. ; 
Royden . A rule was granted by the court of Common Pleas for the plain- 
—— . tiff to ſhew cauſe, why, upon bringing into court four neu- 


wrought dimitty bed curtains, and other goods ſpecified in the 
declaration, the proceedings ſhould not be ſtayed : but it appear 
ing upon ſhewing cauſe, that the curtains had been cut, altered, 


and ſcoured, and thereby leſſened in their yalue, the rule was dif- 
charged. 


* 
P 
* 


into Court upon the kommon Rule. 


charged. And by the court — The making of a rule of this ſort 
abſolute is diſcretionary; and in this caſe it is not reaſonable, to 
oblige the plaintiff to take his goods again. 

if the goods, for the converſion of which an action of trover is 
brought, are heavy or bulky, the court of Common Pleas will not 
make à rule for bringing them into court; but will make a rule 
upon the plaintiff, to ſhew cauſe why he ſhould not conſent to ac- 
cept the goods. SH 

It is not the practice of the court of King's Bench to make a 
rule, that upon bringing into court the goods, for the converſion 
of which an action of trover is brought, the proceedings ſhall be 
ſtayed. 

This court did indeed, in one caſe, a few years ago, make a rule 
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for the plaintiff to ſhew cauſe, _ the proceedings ſhould not, 


upon bringing the thing charged to 


ave been converted into court, 
be ſtayed. | 


The book called Memoirs of a Woman of Pleaſure having been- 


lent by a bookſeller for the peruſal of ſome young ladies at a 
boarding-ſchool, the miſtreſs of the ſchool took it from them, and 
ſent it to the bookſeller, with a requeſt that it might not be lent 
to her ſcholars again. The book being afterwards found in the 
poſſeſſion of one of the young ladies, the miſtreſs took it from her 
and kept it. An action of trover being thereupon brought, the 


Sayer, 80. 
Catl ing v. 
Bowling. 


court of King's Bench made a rule for the plaintiff, to ſhew cauſe 


why, upon bringing the book into court, the proceedings ſhould 
not be ſtayed. 

But in another caſe, in the ſame court, wherein a motion was 
made upon the authority of the laſt caſe, that the proceedings in 
an aCtion of trover might be ſtayed, upon bringing into court a 
gold watch and a diamond ring, for the converſion of which it 
had been commenced, no rule was made. And by Prigbi, 
Juſtice (Lee, Chief Juſtice being abſent)—lt has been ſaid, that 
in the caſe of Catling v. Bowling, in this court, a rule was made 
to ſhew cauſe why, upon bringing a book into court, the proceed- 
ing in an aCtion of trover ſhould not be ſtayed : but the rule to 
ſhew cauſe in that caſe, which was made upon the particular cir- 
cumſtances of the caſe, was contrary to the courſe of the court, 
and we never heard any more of that rule. 

However, notwithſtanding the diſpoſition ſuppoſed to be diſco- 
rered by the court in the laſt caſe, the granting or refuſing of 
motions of this kind is entirely in the diſcretion of the court, go+ 
rerned by the circumſtances of-the caſe immediately before them. 
Where trover is brought for a ſpecifick chattel of an aſcertained 
quantity and quality, and where the caſe is unattended with any cir- 
cumſtances that can enhance the damages above the real value, but 
that the real and aſcertained value muſt be the ſole meaſure of the 
damages, there, the ſpecifick thing demanded may be brought into 
court. And this is the more reaſonable, as the action of trover comes 
in the place of the old action of detinue. But, where there is an 
uncertainty, either as to the quantity or quality of the thing de- 

> Ii2 manded, 


Sayer, 120. 
Harding v. 


Wilkin. 


3 Burr. 
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manded, or there is any tort accompanying it, that ns enhance 
the damages above the real value of the thing, and there is ng 
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rule whereby to eſtimate the additional value, there, it ſhall not 

be brought in.] 10 
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1 ND ER the word tenure is included every holding of an 0 

eſtate. | 


But the ſignification of this word, which is very extenſive, is 
frequently reſtrained by coupling another word with it. 

This is ſometimes done by à word which denotes the duration 

> of the eſtates holden: as if a man hold to himſelf and his heir, E 

it is called tenure in ſee- ſimple. 


At other times the word tenure is coupled with a word pointing tual 
out the inſtrument by which the eſtate is holden : as if the hold- can 
ing be by copy of court-roll, it is called tenure by copy of court- * 
roll. 

At other times the word tenure is coupled with a word which Wl bt 
ſhews the ſervice by which the eſtate is holden : as if a man hold | = 
by knight's ſervice, it is called tenure by knight's ſervice. - 

That kind of tenure, which takes its denomination from the Drs 
duration of the eſtate holden, has been treated of under the title 1 j 
Eſtate in Fee-femple, and under other proper titles. f 05 

Tenure by copy of court-roll has been treated of under the title _ 
Copybold. — a 

At preſent the deſign is to treat of tenure by ſervice. "9s 

This ſhall be done under the following heads: 3 
(A) Of Tenure by Service, in the general. 

: as ſi 

(B) By what Service an Eſtate may be holden. cann 

13 , . f 

(C) How a Service, by which an Eſtate is holden, 5 
may be extinguiſhed. lie ir 
(D) Of whom an Eftate may be holden, and in * 
what Caſes an Alteration may be made in the A 
Service, by which it is holden, | mY 
(E) Of Tenure in Capite. may 

(F) Of Tenure in Frank-Almoign; _ 


(G) Of Tenure by Divine Service. les i 
| (1) 0 
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1) Of 


Tenure, _ 
(H) Of Tenure by Knight's Service. 
(J) Of Tenure by Eſcuage. 
(K) Of Tenure by Grand Serjeantry. 
(L) Of Tenure by Petit Serjeantry. 
(M) Of Tenure by Caſtle Guard. 
(NJ) Of Tenure by Cornage. 
(O) Of Tenure in Burgage. 
(P) Of Tenure in Villainage. 
(Q ) Of Tenure in Socage. 


(A) Of Tenure by Service, in the general. 


F VERY corporeal eſtate lies in tenure by ſervice ; nay every r Iaſt. 2. 9. 
ſuch eſtate, which is in the poſſeſſion of a ſubject, muſt ac- 23- 47. 93+ 
tually be in tenure by ſervice : for by the law of England no eſtate 2 lat 201 
can be allodial in the proper ſenſe of this word; but muſt be 8 
holden of ſome perſon. | 

Tenants in fee-ſimple are indeed frequently called, in Doomſday 1 Inſt. 2. 
heat, allodarii: but this, which is an inaccurate expreſſion, only 


| means, that ſuch tenants have as large an eſtate as ſubjects can 
| have. | 


It is, in the general, true, that an incorporeal eſtate holden of a 1 laſt. 47. 
ſubject, does not lie in tenure; for tenure cannot be without 98. 242- 
ſome ſervice; and to every ſervice, except that which is due by Ti =_ 
tenure in frank-almoign, diſtreſs is incident : but, as there is not pl. 75. 
in an incorporeal eſtate any thing upon which the lord te whom 
the ſervice is due can enter and diſtrain, in caſe it be not per- 
formed, it follows, that an incorporeal eſtate doe ie in tenure. 

A fair does not lie in tenure ; becauſe the grantor has no re- 5 Rep. 3. 
medy by diſtreſs, for a ſervice reſerved in the grant of the fair. Jewel'scaſe; 
An advowſon appendant to a manor does not lie in tenure : for Bro. Ten. 

as ſuch advowſon is appendant to the whole manor, the grantor = 34» 
cannot enter, and make diſtreſs, upon any one part of the manor OY 87 
for the ſervice reſerved. 

But an 1 eſtate holden immediately of the crown does Bro. Ten. 
lie in tenure z for the king has by his prerogative a power of diſ- fl. 18, fl. 3. 
training, in any part of his tenant's land, for the ſervices reſerved * * 
in the grant of the incorporeal eſtate. 

And in ſome caſes an incorporeal eſtate does, although it be 
holden of a ſubject, lie in tenure. 

The veſture or herbage of land lies in tenure; for a diſtreſs 1 Iaſt. 47. 
may be upon the land, for the ſervice reſerved-in the grant of the 
reſture or herbage. 

It ſeems to be the better opinion, that an advowſon in groſs Bro. Ten, 


les in tenure ; becauſe the grantor may diſtrain upon the glebe, 114g, 4. 
T 2 if I Inſt. 144» 
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if any beaſt of the * be there, for the ſervice reſerved in the 

grant of the advowſon, BORO tt ; 
x Rep. 62. A reverſion and a remainder are both incorporeal eſtates; yet 
* mg caſe. both lie in tenure ; for although the grantor has no remedy for 
1 ah the ſervice reſerved, during the continuance of the particular 
Dittr. pl. 47. eſtate, he may, as ſoon as this is determined, diſtrain for the fer. 


Perk. f. 627. vice, and, if it be a pecuniary one, for the arrear thereof, 


(B) By what Service an Eſtate may be holden, 


+ fat. 42. IE a thing which lay in render, and which would bave been 

Bro. Ten. profitable to the feoffor, had at the common law been reſerved 

pl. 109. in a feoffment, it would have been a good ſervice. | 

Bro. Ten And although no profit, from the thing reſerved, would harg 

pl. 50 accrued directly to the feoffor; yet, if from the reſervation, bene. 

* fit would have ariſen to the publick, the thing reſerved would have 
been a good ſervice; for whatever is beneficial to the publick, is, 
in ſome degree, profitable to every perſon. TT 

Bro. Ten. But, if the reſervation in a feoffment had been of a thing bene- 

rl. 109. ficial only to a ſtranger, this would not have been a good ſervice: 
becauſe no profit would haye accrued therefrom to the feoffor. 
The reſervation of a thing, which lay in prender, would not, 
at the common law, have been a good ſervice, 

1 Inft. 142. If one man had enfeoffed another of land, reſerving to himſelf 

Perk. f.792. common for four heaſts in the land, this would not have been a 

4 good ſervice: becauſe the feoffor could not have had the thing te- 
ſerved, but by his own act; and that which a man does for himſelf 
cannot with propriety be called a ſervice. | | 
No right to a ſervice could, even at the common law, have been 
acquired after an eſtate had been granted : for nothing could be 
due as a ſervice but by reſervation ; and the perſon who had oncy 
parted with the whole of an eſtate could not afterwards reſerve 
to himſelf any thing out of it. | 

Fits. N. B. If a man had holden an acre of land of J. S. by ſyit of court at 


| Ten his manor of A., and J. S. who was alſo ſeiſed of the manor of 
pl. 6s. B. had agreed with the tenant, that inſtead of doing ſuit of court 


2 Inſt. 501, at his manor of A. he ſhould do it at his manor of B., J. S. would 

8 not have thereby acquired a right to ſuit of court at his manor of 
B., for this would have been an indirect way of reſerving a new 
ſervice as to his manor of B. which ſo long as the eſtate formerly 
granted continued, the lord had no power to do. 

Pro. Ten. If land had been holden by a rent of twenty ſhillings, and the 

p49 . lord had agreed with the tenant to accept a hawk inſtead of the 

3 rent, the lord could never have demanded the hawk as a ſcrvice: 
becauſe it was not reſerved in the grant of the land. 

18 E 1, Since the ſtatute of quia emptores terrarum the ancient ſervices 


4. 1. c 1. muſt be reſerved, in every conveyance by which a fee paſſes, and 


only theſe can be reſerved : for by this ſtatute, after reciting, that 
the purchaſers of lands and tenements, of the fees of great men 


and other lords, have heretofore entered into their fecs to the 
EN 1 9 8 g ; prejudice 
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prejudice of the lords, to whom the freehold tenants of ſuch great | 
men and other great lords have ſold their lands and tenements, 
to be holden in fee of their feoffors and not of the chief lords of 
the ſees, whereby the ſame chief lords have many times loſt their 
eſcheats, marriages, and wardſhips of lands belonging to their 
ſees; it is enated, * That from henceforth it ſhall be lawful to 
« every freeman, ro ſell, at his own pleaſure, his lands or tene- 
« ments, or part of them, ſo that the feoffee ſhall hold the fame 
« lands or tenements, or part of them, of the chief lord of the 
« fee, by ſuch fervices and cuſtoms as his feoffor held them 


| « before.” 


But by the 1 & 2 Ph. & M. c. 8. § 54. This ſtatute, fo far 
as it prevented the reſerving ſuch new ſervices, as could be re- 
ſerred in the creation of tenure in frank-almoign or tenure by 
divine ſervice, is repealed, | 

As the ſtatute of qui emptores terrarum was made for the ad- Fitz. N. B. 
vantage of chief lords, the king may diſpenſe with it, and licenſe : wh 
his tenant to reſerve any new ſervice. No other lord can do this, n. 5 
by reaſon of the king's intereſt as lord paramount: but the king 2 Inſt. 30. 
and the meſne lord or lords may together diſpenſe with this ſtatute, 
and grant ſuch a licence to the tenant paravail. 


(C) How a Service, by which an Eſtate is holden, 
may be extinguiſhed. 


þ VERY lord may extinguiſh part or the whole of a ſervice by 1 Inft. 305, 


which land is holden, either by a releaſe in fact, or a releaſe — 


6 0. Ten. 
In law. pl. 71. Perk, 1. 71. 


There is a material difference as to the releaſing of a ſervice, 
betwixt a releaſe in fact, and a releaſe in law. 
if two acres of land be holden by one ſervice, and the lord, by perk. f. 51+ 
ceed, releaſe all his right to the ſervice as to one acre, this is an 
extinguiſhment of the ſervice as to both acres. 
But, if two acres of land be holden by one ſervice, and one of perk. ſ. 71. 
them be purchaſed by the lord, this, although it be a releaſe in 
law of the ſervice as to that acre, does not extinguiſh the whole 
ſervice; but the ſervice, in caſe it be rent, or any thing which is 
leyerable, ſhall be apportioned. 
If however the ſervice, by which two acres of land are holden, Bro. Suit, 
be not ſeverable, as, if it be a horſe or ſuit of court, the whole is 55 * 
. . . 0. len. 
as completely extinguiſhed, where one acre is purchaſed by the „ 10. 
lord, as if the lord had, by a releaſe in fact, diſcharged both acres Perk. . 71, 
of the ſervice. | 
If one of two acres, which are holden by a ſervice that is not Brs. Ten. 
ſeverable, come to the lord by deſcent, no part of the ſervice, be- Ig f 
cauſe this acre does not come to him by his own act, but by act 15 
of law, is extinguiſhed : but the other acre is ſtill liable to the 
whole ſervice. | NS 
If two acres be holden by one ſervice, and the lord diſſeiſe the Perk. . 71 
tenant of one acre, the whole ſervice is ſuſpended ; for although 
114 one 


one part of a ſervice, which is ſeverable, may be extinguiſhed hy 
a releaſe in law, and the other part may remain, a ſervice can 
never be ſuſpended as to part, and remain as to other part of the 
ſame tenancy. . 
2 Rep. 32. At the common law, if the fee of an eſtate came to the crown 
Bro. Ten. by gift, purchaſe, or forfeiture, all the ſervices by which it wa; 
51 Rew. z. holden were extinguiſhed, and it might, afterwards, be granted to 
2 Roll, Abr. be holden by any ſervice. 
514. 
But by the 7 E. 4. c. 5. it is enacted, that every eſtate holden 
of a common perſon, which ſhall come to the hands of the king 
by reaſon of an attainder of high treaſon, and be afterwards granted 
by the king to any perſon, ſhall, from the time of the grant, be 
holden by the ſame ſervices as if no attainder had been. 
Bro. Avowr. It is, in the general, true, that if a lord become ſeiſed in fee of 
pl. 46. „ an eſtate holden of himſelf, the ſervice by which it was holden is 
* extinguiſhed by the unity of poſſeſſion, 
Perk. 6.89. But, if a tenant enfeoff his lord of the tenancy upon condition, 
the ſervice is only ſufpended he if the condition be broken, and 
the tenant enter, it ſhall be revived : but, if before the. entry d 
the tenant the lord enfeoff a ſtranger, the ſervice is extinguiſhed; 
and, although the firſt feoffor afterwards enter for breach of the 
condition, it ſhall never be revived ; becauſe the tenancy was, by 
the enfeoffment of the ſtranger, diſcharged of the ſervice, 


(D) Of whom an Eſtate may be holden, and in what 
Caſe an Alteration may be made in the Service, 
by which it is holden, 


1 Inff.r.9. IF VERY eſtate which lies in tenure is by the law of England 
23- #7- 93+ F holden immediately or mediately of the king who is lord 
2 Ink. 501. 

{Though Paramount to all other lords, 


this was a conſequence of the feudal ſyſtem, yet it is ſaid, that allodial property contiaued among us 
till the time of Henry the Second; and is, even yet, to be met with in ſome of the Ifles of Scotland. 
See Watkins's edition of Gilbert's Tenures, note vi. and the following books there referied to, viz 
Mad. Baronia Anglica, p. 1. c. 2. p. 30. Stuart's View, b. 2. c. 2. p. 106. Diſſert. p. 3. C 4+ p- 17h. 
n. (3). View, b. 0 2. § 1. n. (4). p- 208, 9. Kaims's Ef. Brit. Antig. EI. 1. p- 19. Hang. 
n. (1). 10 Co. Litt. 


. And ſee as to its continuance on the Continent, 1 Robinſ. Cha. 5. C1. 
Þ+ 267, &c. 271. n. ( 


J 
Fitz. N. B. Every other lord, of whom an eſtate is holden, is, from his fitu- 
735 ation between the king and the tenant paravail, called meſne lord; 
Jets as one manor may be holden of another manor, one meine 

ord may be lord paramount to another meſne lord. 

Init. 5022 If lord, meſne, and tenant are, and the meſne releaſe to the 
ys en. tenant, the tenant ſhall hold of the lord by the ſame ſervice as the 
2 Roll. Abr. meſne held; for, although the ſervice due from the tenant to thc 
31. meſne be extinguiſhed by the releaſe, the tenant has, by his owl 

act, put himſelf into the place of the meſne. : 
* Ten. But, where lord, meſne, and tenant are, and the meſnalty 1 
— 4 determined by the act of God, as by eſcheat upon the death of 
2 Roll. Abr. the meſne without heir, the tenant ſhall hold of the lord — 
5132. 
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fame ſervice as he before held of the meſne: for, although the 


ſeigniory does, in this caſe, merge into the meſnalty, which is more 
advantageous for the lord, becauſe it brings him nearer to the 
tenancy, the tenant ſhall not be thereby prejudiced. 

So, if there be lord, meſne, and tenant, and the meſnalty be Bro. Ten- 
determined by act of law, as by eſcheat for felony, the tenant 1 
ſhall hold of the lord by the ſame ſervice as he before held of the : 13. ee 
meſne. 

If lord, two meſnes, and tenants are, and the ſecond meſnalty 2 Inſt. 502. 
come by act of God, or of law, to the firſt meſne, the firſt meſ- 2 Roll. Abe. 
nalty, it being more advantageous for the firſt meſne, merges into A'S 
the ſecond z yet the ſecond meſne ſhall hold of the lord by the 
ſame ſervice as the firſt did. 

At the common law, a man might have aliened his whole te- 2 Iaſt. 65. 
nancy in fee, to be holden of the lord; but he could not have 
aliened a part thereof in fee, to be holden of the lord; for, as by 
this means there would have been a diviſion of the ſervice, the 
lord could not have diſtrained in the part ſo aliened, or the whole 
thereof, as he might have done before the alienation, 

But a man might, at the common law, have aliened a part of his 2 Ia. 65 
tenancy in fee, to be holden of himſelf : for, as the ſervice would 
ſtill have remained entire, the lord could have diſtrained in the 
remaining part, for the whole thereof. | 

In conſequence of this liberty, many tenants did alien ſo much 
of their tenancies, that there was not enough left to anſwer to 
the reſpeQtive lords for the ſervices due to them, 

For the ſake of putting a ſtop to this practice, which was pre- Magn. 
judicial to the lord of whom the tenancy was holden, it was pro- Chart. c. 32, 
vided by Magna Charta, that no tenant ſhould alien ſo much of his 
tenancy in fee, as not to leave ſufficient to anſwer to the lord for 
the whole ſervice, 

As frequent queſtions aroſe, after the making of this ſtatute, 18 E. f. r. 
whether, after an alienation of part, a ſufficiency of the tenancy © _ 4 
was leſt to anſwer to the lord for the whole ſervice, it was by the . 
ſtatute of quia emptores terrarum enacted, that, if any tenant ſhall 
alien a part of his land or tenement in fee, the alienee ſhall hold 
the part ſo aliened immediately of the chief lord of the fee, and 
ſhall be forthwith charged with the ſervice, for ſo. much as per- 
taineth, or ought to pertain, to the ſaid chief lord for ſuch part, 
in proportion to the quantity of the whole land or tenement. 

As this ſtatute, although made after the ſtatute de danis, is con- Bro. Ten. 
fined to lands and tenements of which the fee is granted, if a 9 
gift in tail be made, the donee ſhall hold of the donor, and not of = berry 
the chief lord; for, ſo long as the reverſion continues in the donor, Abr. oz. 
the donee muſt hold of him; and the law will not ſuffer the donee 
to hold both of the donor, and of the chief lord. 

But, if a baron, ſeiſed in fee of an inheritance in the right of r1n#. 23. 
his feme, make a gift in tail, the donee ſhall not hold of the 2 Iaſt. 592, 
baron, but of the lord of whom the feme held; becauſe: the baron 


had nothing but in right of the ſeme. 


* 
* 
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2 Inf. 505. Notwithſtanding the ſtatute of quia emptores terrarum ſpeaks 
only of eſtates in fee-ſimple, yet, if a gift is made to 4. for life, 
or in tail, with remainder to B. in fee, the tenant for life, or in 
tail, ſhall hold of the chief lord; for as the whole fee is departed 
with by the donor, neither of the donees can hold of the donor, 
and conſequently both muſt hold of the chief lord. 

Watkins's [If the tenant in tail has the reverſion in himſelf; there, al. 

elitionof though the two eſtates continue diſtinct, yet, as he mids hold of 

Gilb. rer himſelf, the tenure of the eſtail- tail is ſuſpended ; 'and T tenant 


Rures, X 

Note XI. II. to the lord in fee.) 

2 Co. 92. b. ; | 

Bro. Ten. 84. 107 F. N. B. 143. A. 144. A. Dy. 235. pl. 22. Vin. Abr. tit. Tenure, (H. a.) 

Pl. 12. | 

2 Roll. 499, As a man ſeiſed of two manors might, before the ſtatute of 
quia emptores terrarum, by a feoffment in fee, ſo he may now b 
a gift in tail, convey a parcel of one manor and a parcel of the 
other, to be holden of himſelf as one tenancy of the ſame ſervice; 
and the ſervice ſhall, in ſuch caſe, be regardant to both manor, 


(E) Of Tenure in Capite. 
1 Inſt. "Y EF VERY eſtate is holden of the perſon of him of whom the 


Bro. Ten. eſtate is holden, or of ſome honour or manor of which that 
Pl 6.pl-47- perſon is ſeiſed. 
1 Inſt. 103, Every holding of the perſon is, to ſpeak with propriety, a tenure 
_ ne in capite : but ouly tenure of the king's perſon has been by way of 
* -2* eminence ſo called; for wherever the holding was of the perſon 
| of a ſubject, it was called tenure in groſs, to diſtinguiſh it from 
tenure of a manor. 
Mad. Hit. "Tenure in capite ſeems not to have been well underſtood, 
Exch. 432» either by Mr. Selden or Sir Henry Spelman ; for both of them, as 
** appears plainly from ſome paſſages in their works, were of opinion, 
that every tenure in capite was a tenure by barony. 
Mad. Hit. It is very true, that about the time of Henry the Second molt 
FExch. 432, of the king's tenants in capite were real or reputed barons : but 
owe this was not owing to their being tenants in capite, but to the 
largeneſs of the ſeigniories which they held of the king. 
x Inft. 108. It is alſo true, that in ancient times every one, who held by 
2 inſt. 7- barony, was a tenant in capite ; but the converſe of this propoſ- 
pl.g6. pl 94. tion, that every tenant in capite was a tenant by barony, is not 
2 Rell. Abr. true: and upon examination it will be found, that by tenure in 
503. capite nothing more was meant than a holding of the perſon of 
the king; and that, ſo far from its being confined to a tenure by 
barony, a man might have holden of the perſon of the king by 
knight's ſervice, ſocage, or any other tenure, as well as by barony. 
Rep. 123. At the common law, tenure in capite was, in the general, io 
awe Ten. inſeparable from a holding of the perſon of the king, that if land 
z. or tenement was granted by the king, to hold of his perſon, the 
grantee, although no ſervice was reſerved, would have been tenant 
in capite; becauſe this tenure was moſt advantageous for the 
king. : 
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If the king had purchaſed land or tenement of a ſubject, and Bro. Ten. 
had afterwards granted it, to be holden of his perſon, without 1 
reſcrving any ſervice, this grant would have created a tenure in py: — 

ite. | 
f an honour had been forfeited to the king, and a manor holden 2 laſt. 64. 
thereof had come thereby to him, and the king, after being ſeiſed Bre. Ten. 
of the manor, had enfeoffed any perſon of it, to be holden of his 5+" Abr. 
perſon, the feoffee would, although no ſervice was reſerved, have 50s. 
been tenant in capite. i 

But in ſome caſes a grant, to hold of the perſon of the king, 

did not, even at the common law, create a tenure in capite. | | 

If an honour had been ſeiſcd into the king's hands, and a 2 Inf. 64. 
manor holden thereof had eſcheated to him, as of a common Bro. Ten, 
eſch-at, and the king, aſter being ſeiſed of the manor, had granted 2 Abr 
it to be holden of his perſon, the grantee would have held it by 3. 
the ſame ſervice as the manor was before holden ; becauſe this was 
not a forfeiture to the king, as king, but an eſcheat to him, as lord. 

So, if land or tenement, holden of a meſne lord, had come to 6 Rep. 6. 
the king by forfeiture for high treaſon, and the king, after being 5 K 
ſeiſed thereof, had granted it to J. S. tenendum de nobis, hæredibus To. == 
et ſucceſribus naſtris, et aliis capitalibus domints feodi illius, per ſer- 2 Roll. Abr. 
vitia inde debita et de jure conſueta, J. S. would not have been tenant 552 
in capite ; for by this grant the tenure of the meſne lord, as well 
as that of the king, as ſupreme lord, would have been revived. 

An end was put to many diſtinctions concerning tenure in 1 E. 6. c. 4. 
capite, which prevailed at the common law, by a ſtatute made in — 
the firſt year of Edward the Sixth, it being thereby enacted, 4422. b. 
„That ſuch honours, caſtles, manors, lands, tenements, or other 
“ hereditaments, which now are, or hereafter ſhall be holden, of 
„the king, his heirs or ſuccefſors, [or by any of his ſubjects by 
« knight's ſervice, ſocage, or otherwiſe, as of any of his or their 
« dukedoms, earldoms, baronies, caftles, manors, lands, tene- 
ments, fees, or ſcigniories, ] which did come to the king, or his 
© noble anceſtors, or hereafter ſhall come to the king, his heirs 
or ſucceſſors, by any attainder, conviction, outlawry, or ſur- 
render, thall not from henceforth be adjudged, deemed, or 
conſtrued to be holden in capite; any ambiguity, doubt, or 
queſtion heretofore moved to the contrary notwithſtanding.” 

It is ſaid in ſome books, that, at the common law, every hold- 1 Int. 77, 
ing of the king, as of an honour, was a tenure in capite. 2 * 
; Bro. Liv. pl. 58. 


But it ſeems to be the better opinion, that no grant, to hold of 1 laſt. 108. 


the king as of an honour, did, even at the common law, create 2 Loft. 64. 

Þ : , x . ro. Ten. 
a tenure in capite and that Magna Charta is not introductive of pl. 61. 
any new law as to this matter, but declaratory of the common pl. 100. 
law. Magna Ch. 

1 c. 30. 
[But this notion, that a tenure ut de honore is not a tenure in capite is controverted by Mr. 
Miuox with grea cogency of reaſoning. Tenure in capite, in i's genuine ſenſe, fignifies a tenure of 
an ther fine medis, that is, immediately and without the interpofition of anv meſne or intermediate lord ; 
and therefore where an honour or other ſeigniory came into the hands of the crown by eſcheat or other- 
viſe, 33 tenants were as much tenants in chief to the king, as thoſe who were ſo by original = 
rom 


| 
|; 
: 
N 
| 
| 


- 
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from the crown, In proof of this Mr. Madox ſelefts, from ancient records, a great variety of int 
between the 8th of Richard- the Firſt, and the 2oth of Henry the Sixth, In which tenures vt 2 


are expreſaly ſtyled tenures in capite ; and as he adds no inftances of a later time than Henry the Eighth 


and Queen Elizabeth, in which the words in capite are omitted, it may be conjectured that the error he 
complains of originated ſoon after the time of Henry the Sixth,” Mad. Baron. Angl. 18 1. The de- 
fign of excluding tenures ut de bonore from the deſcription of tenures in.capite was 10 diſtinguiſh thoſe 
eſtates which were held of the king by a tenure originally created by the king, from thoſe held of him 
by a tenure commencing by the ſubinfeudation of a ſubject, between which there were many difference: 
in point of incident very eſſential both to the lord and tenant, Mad. Baron. Angl. 12. But it fouls 
have been recollected, that the diſtinction aimed at was already marked, with equal ſufficiency, and more 
correctneſe, by denominating tenures of the firſt ſort tenures ut de corond, and thoſe of the ſecond; te. 
nures ut de honore. The influence of this miſtaken notion of tenure in capite is very evident, as wel 
throughout the ſtatute of Charles the Second for taking away the oppreſſi ve fruits of knight's ſervice 
and tenure in capite, as in thoſe grants from the crown, which in the rtenendum are expreſſed to be u 
de bonore et non in copite, Hargr. Co, Litt. 108. a. note (3). 


Bro. Ten. It is indeed true in fact, that divers lands and tenements were 

pl. 1. heretofore holden of the king in capite, as of certain honours, and 
—— as of the honour of Lancaſter : but this is eaſily to 

accounted for. 

2 Roll. Abr. As ſome honours, and particularly that of Lancaſter, had here. 

503. tofore jura regalia annexed to them, the perſon ſeiſed of ſuch an 
honour, being a kind of petty king, might very well have created 
a tenure in capite ; and if lands or tenements were. once holden 
of ſuch an honour in capite, they would, if the honour came aſter- 
wards into the hands of the king, be holden of him in capite, as 
of that honour. ; f 

2 Inſt. 50 · Every tenure in capite muſt originally have been created by 

2 Roll. Abr. King, or by a perſon poſſeſſed of jura regalia; for no tenure, 

Dar 59, Which was originally created by a ſubject, could afterwards be- 

| come a tenure in capite. : | 

2 Roll. Abr. If a prince of the blood had granted land or tenement to be 

504. holden of his perſon, this, although he afterwards ſucceeded to 
the crown, would not have become a tenure i capite. 

1 Inſt. 18. If a tenant had holden of the perſon of the meſne lord, and 

2 Roll. Abr. the ſeigniory of the meſne lord had been forfeited to the king for 

Ber. 59 high treaſon, the tenure, although the holding would from thence- 
forth have been of the perſon of the king, would not have become 
a tenure in capite. 

A tenant i capite, beſides being liable to the ſervices and fruits 
of the particular tenure by which he held, was moreover liable, 
on the account of his tenure in capite, to a ſine for alienation, and 
to primer ſeiſin. | 

[See Mad. ut by the 12 Car. 2. c. 24.4 1. tenure in capite was changed 
hog into tenure in common ſocage, and all perſons, who before held 
ee b in capite, were diſcharged of a fine for alienation, and of primer 


* 


learned au- ſeiſin. b 
thor obſerves 
on the inaccuracy of language in the 12 Car. 2. about tenure in capite. The title of the act expreſſes, 
that it was made for taking away tenure in capite; and the firſt enacting clauſe proceeds on the ſame 
idea, But had the act been accurately penned, it would Gmply have diſcharged ſych tenure of its op- 
fruits and incidents; which would have aſſimilated it to free and common ſocage, without the ap- 
pearance of attempting to annihilate the indelible diſtinction between holding immediately of the King 
and holding of him through the medium of other lords, Hargr. Co. Litt, 108. 3. note (5)-] 
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(F) Of Tenure in Frank-Almoign. 


T* ſervices, by which eſtates may be holden, are ſometimes 
ſpiritual, at other times temporal. 

Tenures by ſpiritual ſervices are two; tenure in frank-almoign, 
and tenure by divine ſervice. ; 

No perſon, except an eccleſiaſtick, can hold by either of theſe 
tenures. | 

Tenure in frank-almoign is where an eccleſiaſtick holdeth land Inf. 93, 
of a lord, without any ſervice being annexed to the tenure. 94 

As the divine ſervice, which ought of right to be performed, 1 Inſt. 96, 
is never aſcertained by the deed creating a tenure in 9A 297 Win wg 97.* 
no diſtreſs can be made, although it be not performed, But, if 
the divine ſervice, which of right ought to be performed, be not 
performed, the ordinary or viſitor may puniſh the tenant for the 
default. 

An eccleſiaſtick, who holds in frank-almoign, is bound, of right, 1 Int. 93. 
to make oriſons, to ſay prayers or maſſes, or to perform other di- 95 
vine ſervice, for the ſoul. of the grantor, and for the ſouls of ſuch 
heirs of the grantor as are dead, and for the proſperity and good 
life of ſuch heirs of the grantor as are living. 

As the manner of celebrating divine ſervice has been altered by Hawk. Abr, 
divers ſtatutes, it is ſufficient, if a tenant in frank-almoign per- Oo, Iatt. 
form ſuch divine ſervice, as he may now lawfully perform. * 

As no land or tenement can be holden in frank-almoign, ex- 1 Inft. 99. 
cept of the original grantor and his heirs, a ſtop was put to the _ . 
creation of this tenure by the ſtatute of quia emptores terrarum : it 
being thereby enacted, that the grantee of an eſtate in fee, in any 
land or tenement, {hall hold the ſame of the chief lord of the fee, 
by ſuch ſervices as the grantor before held. 

But by the 1 & 2 of Ph. & M. c. 8. 5 54. a licence was 
given to create a tenure in frank- almoign. | 

A grant to hold in frank-almoign does ſo entirely exclude all 1 Iaſt. 93. 
temporal ſervices, that fealty, which is incident to every other 95: 
tenure, is not incident to that in frank-almoign. | 

But, if a tenant in frank-almoign alien his land or tenement in 1 Inft. 98, 
fee, to be holden of the lord by the ſame ſervices as he held, the 4 4 
alienee, although he be an eccleſiaſtick, ſhall hold it by fealty : SOR 
tor he cannot hold in frank-almoign, becauſe he does not hold of 


| the original grantor or his heirs; and, as every tenant, except 


tenant in frank-almoign, muſt hold by ſome ſervice, the law 
creates a tenure by fealty; becauſe this tenure, fealty being the 
leaſt ſervice which can be done, is neareſt to the freedom of the 
former tenure. 
A tenant in frank-almoign is not only exempted from all tem- 1 Int. 99, 
poral ſervices, but the lord, of whom he holds, is likewiſe bound 100. 
to acquit him of every ſervice and fruit of tenure, which any lord 
paramount may demand from the land or tenement holden by 
this tenure 3 and, if the lord, of whom the tenant in frank-almoign 
3 holds, 


A 
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4 holds, do not acquit him of every ſuch ſervice and fruit, but ſufſss 
a diſtreſs to be made for the ſame, he may have a writ of meſye 
againſt the lord, and recover damages. | 
I. the By the 12 Car. 2.c. 24, $7. it is provided, that tenure in frank. 
—_— of almoign ſhall not be thereby taken away, nor be ſubject to any 
gen che greater or other ſervices, than it was before ſubject to, 


clauſe in the 
act, how the provifions of it could have extended to this ſpecies of tenure ? Hargr. Co. Litt. 100. b. 


note. ] 
(G) Of Tenure by Divine Service. 
TENURE by divine ſervice is, in many reſpects, ſo ſimilar to 


tenure in frank-almoign, that, inſtead of repeating what wy 
ſaid under the laſt head, it will be ſufficient to point out the dil. 
ference betwixt the two tenures. 

1 laſt. 06, The divine ſervice to be performed by a tenant by divine ſervice 

97- is always aſcertained in the deed creating the tenure, as that cer. 

| tain prayers ſhall be ſaid upon every Friday in the year; which i 

never done in the deed creating a tenure in frank-almoign. 

x Inſt. 95. The conſequence is, that the lord may diſtrain, if the divine 

| ſervice be not performed; for wherever a ſervice due by tenure 
is certain, a diſtreſs may be made, if it be not performed. 

1 Inſt. 97. Another difference is, that a tenant by divine ſervice is liable to 
fealty, fealty being incident to every ſervice, for the negle of 
which a diſtreſs may be made. 

[Such a It is not provided by the 12 Car. 2. c. 24. as is done in the caſe 

proviſion in of tenure in frank-almoign, that tenure by divine ſervice ſhall not 

either caſe : 4 : 

ſeems to be be taken away; but this tenure is not thereby expreſsly taken 


unneeeſla= awa Y» 
rye] 


(H) Of Tenure by Knight's Setvice. 
— RES by temporal ſervices were heretofore very nu- 


merous ; for before the ſtatute of quia emptores terrarum, 1 
reſervation of any ſervice, which was profitable to the grantor, 
would have created a tenure by that ſervice, 

The tenures by temporal ſervices which had acquired diſtind 
names, were tenure by knight's ſervice, tenure by eſcuage, tenurc 
by grand ſerjeantry, tenure by petit ſerjeantry, tenure by caſtle 
guard, tenure by cornage, tenure in burgage, tenure in villainage, 
and tenure in ſocage. 

Some of theſe tenures are now taken away; others of them art 
changed into tenure in ſocage : but, as frequent mention is made 
of theſe tenures in the books, it cannot be amiſs to give a ſhort 
account of every one of them, 

1 Iaſt. 74. Tenure by knight's ſervice was the holding of an eſtate by ſome 
corporal ſervice, to be performed for the defence of the realm. 

It will follow from this definition, that divers tenures, as tenure 
by eſcuage and ſome others, were in reality, notwithſtanding the) 
have, from the ſpecialty of the ſervices to be performed, acquired 


other names, tenures by knight's ſervice. Ar 
2 


diver; 
to be 
the k 
by kn 
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— to perform in war, Was, although the ſervice itſelf was not of a | 
military kind, knight's ſervice, ; : 

nk. Sir Richard Rockefley was bound by tenure to be vantarius regis, 

= that is, the king's fore-footman, when he went into Gaſcony to 

7 make war, until he had worn out a pair of ſhoes which coſt 

x. four pence. This ſervice, as it was to be performed when the 
king went into Gaſcony to make war, was holden to be knight's 
ſervice. | 

Knight's ſervice was called chivalry ; becauſe the ſervice was, 

for the moſt part, to be performed on horſeback. 
Ir to It was alſo called ſervitium forinſecum ; becauſe a tenant was 
way liable to this, over and above all other ſervices which were due to 
dil his lord. 

It has been alſo called ſervitium regale, becauſe it was ultimately 
rice due only to the king; for no lord, although his tenant held of 
cer⸗ him by knight's ſervice, could compel che performance thereof, 
ch i unleſs the lord was himſelf with the king's army in actual ſervice, 

or had compounded with the king for his own ſervice. | 
wvine This ſervice was, in many grants, expreſsly reſerved ; and where 
ure this was not done, as it was inſtituted for the defence of the 
realm, every intendment was made to increaſe it as much as 
ple to poſſible, | 
& of Wherever land or tenement was granted, and there was not, in 
the grant, ſuch a reſervation as did create a tenure in ſocage, it was 
: Cale conſtantly holden, that ſuch land or tenement ſhould be holden by 
II not knight's ſervice. ö 
taken Every tenant liable to this ſervice, who held ſo much land as 
amounted to a knight's fee, was, upon being ſummoned, bound to 
come on horſeback, or to ſend a ſufficient deputy, well arrayed, 
to any place within the realm, which was appointed by the king; 
and every tenant, liable to this ſervice, who held leſs than a 
_— knight's fee, was bound to contribute, in proportion to the eſtate 
1 by him holden, to the expence of a horſeman. : 
antor, The opinions are different, as to the quantity of land which 
did amount to a knight's fee: but the better opinion ſeems to be, 
Rind that this did not depend upon the quantity, but upon the value of 
LN the land ; for that any quantity, of the value of twenty pounds a 
caſtl year, did amount to a knight's fee. | | 
z10age, Knight's ſervice being inſtituted for the defence of the realm, 


an heir was held-to be incapable of performing it before he was 
twenty-one years of age; and, that he might, during his younger 
years, be taught deeds of chivalry, and virtuous and worthy 
_ the lord was, during his minority, to have the cuſtody of 
the heir. 

Tenants by knight's ſervices were, in ancient times, entitled to 
divers privileges and exemptions, for the ſake of encouraging them, 
tobe the better prepared, with horſes and arms, for the defence of 
the king and realm : but theſe were loſt many years before tenure 


by knight's ſervice was taken away. 


Beſides 


And indeed every corporal ſervice, which a tenant was bound | 


1 Inſt. 69. 
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Beſides the military ſervice due from a tenant by knight's ſa. 


* vice, he was alſo liable to the ſervices of homage and fealty. 


© The fruits, to which this tenure was liable, were ward, mar. 

riage, aid for making the lord's eldeſt fon a knight, aid for the 
marriage of the lord's eldeſt daughter, and relief. 

By the 12 Car. 2. c. 24. { 1: tenure by knight's ſervice i; 
changed into tenure in ſocage. | | 

By the ſame ſtatute, 5 2. the ſocage tenure, into which tenure 
by knight's ſervice is changed, is diſcharged of homage, ward, 
marriage, aid for making the lord's eldeſt fon a knight, and ai 
for the marriage of the lord's eldeſt daughter. | 

And by the ſame ſtatute, 5 5. it is enacted, that the new tenure 
in ſocage ſhould be only liable to ſuch relief, as tenure in ſocage 


was before liable to. 


(J) Of Tenure by Eſcuage. 


FF a man were, by tenure, bound to perform knight's ſervice in: 
voyage royal, this was tenure by eſcuage. 

1 Inſt. 69 Every tenant by eſcuage was alſo tenant by knight's ſervice: but 

22, 83. 106. many tenants by knight's ſervice were not liable to eſeuage; fer 

eſcuage was never due but by ſpecial reſervation. 

3 Inſt, 69 As every going of the king into Scotland, or into any other place | 

[- Whe- out of England, was called a voyage royal, there were, of courſe 


ef | 
— — other voyages royal as well as for war: but eſcuage was only due 
koight's in a voyage royal for war. : | 
fervice was | 


reſerved generally, could be claimed in all foreign expeditions, whether it was confined to expedition 
into particular countries? Hargr, Co. Litt. 74. a. note (1). ] | 


x Inſt. 63, And this ſervice was only due in ſuch voyage royal for war, 2 
3 Abr. was undertaken for the ſuppreſſion of a rebellion, or for the de- 
. fence of the realm; for if the deſign of the voyage royal were to 
make a new conqueſt, eſcuage was not due, 
7 Inſt. 6g. Whenever the king, either in perſon or by his hentenant, un- 
dertook a voyage royal in which eſcuage was due, every tenant of 
$3. a whole knight's fee, who was liable to this ſervice, was bound to 
2 Roll, Abr. be with the king's army, or to ſend ſome able man to be there in 
9 his room, well arrayed, for the ſpace of forty days, or to compound 
with the king for ſuch fervice; and if he held more or leſs than 
a whole knight's fee, he was bound to be with the king's army, 
in perſon, or by deputy, for a longer or ſhorter ſpace of time than 
forty days, in proportion to what he held, or to compound fot 
ſuch ſervice, | $4 
1 Inſt. 71. The time of the ſervice in a voyage royal did not commence, 
until the king had entered into the foreign nation ; for it could not 
till then be performed. " 
1 In, 6. But every tenant by eſcuage was not, unleſs he held immediatelf 
| of the king, obliged to ſerve in every voyage royal where elcuage 
was due, | 
li 


SS, 


Terre. 43597 
If tw6 meſne lords and tenant paravail all held by this ſervice, 1 158. 6, 
neither the ſecond meſne, nor the tenant paravail, was bound to 7 Fitz. 


rform it, unleſs the firſt meſne did perform it to the king: but, a 
Eche firſt meſne did it to the king, the ſecond was bound 310. 
by bis tenure of the to perform it to him; and in like man- 


ner, if the ſecond did perform it to the firſt meſne, the tenant pa- 
ravail was alſo bound to perform it to the ſecond meſne. 

Although, however, neither the ſecond meſne, nor the tenant 1 Iaft. 69, 
paravail, was bound to ſerve in a voyage royal, unleſs the firſt 72 1. . 
meſne did ſerve in the voyage; yet, if either of theſe did ſerve in "rg 2 
the voyage, for ſo long time as the firſt meſne ought to have 
ſerved, this would have excuſed the default of the firſt meſne; 


for only one eſcuige was due to the king for the tenancy. 


As ſoon as the king's army was returned from à voyage royal,  Iaft. 72. 
every one of his —_ by / al who had not Bw hw 2 — th 
ſervice, nor compounded with the king for it, was liable to pay a 2 Roll. Abt. 
ſum of money for his default, 508. 

* in like manner every meſne lord, who held of a ſuperior 1 Inf. 72, 
lord by eſcuage, and every tenant paravail who held by eſcuage, 73: 
was liable to pay a ſum of money ut the lotd of peo he held. Fr — 
for his default in not performing the ſervice, or compounding for 
it: but, if ſuch ſuperior lord had himſelf made default, he was 
— entitled to receive any thing, for the default of the meſne _ 

The ſum to be paid by tenants by eſcuage, who had made de- t 1n6. 22, 
fault, was always aſcertained by parliament : for, as it concerned 7 
a great number of perſons, the king could not aſcertain it by his 33. 25 
own authority. | | 

The manner of aſcertaining the ſum, to be paid in ſuch caſe, was 1 Inſt. 52. 
at the rate of a ſum certain for a knight's fee, and of a propor- Fitz. N. B. 
* ſum for a greater or leſs quantity of land than a knights 

' = - 

By the 12 Car. 2. c. 24. 5 2. tenure by eſeuage underwent the 

ſame changes, as tenure by knight's ſervice did. 


(Y) Of Tenure by Grand Serjeantry. 


If a man be by tenure bound, to perform a military ſervice to 1 Iatt. 165, 
the perſon of the king, as to carry his banner or his lance, 106, 107. 
3 18 tenure by grand ſerjeantry: | | 
The ſervice due by this tenure was called grand ſerjeantry, or the 1 laſt. 1053 

great ſervice ; becauſe; on account of the exgellency of the per- 1065 107. 

lon to whom it was to be performed, it was a greater and more 

worthy ſervice : for if the ſame ſervice were to have been per- 

formed to the perſon of a meſne lord, it would have been only 

knight's ſervice. | | 
Tenure by grand ſerjeantry was not, however, confined to the 1 luſt. 3 

1g by a military ſervice to be performed to the perſon of the 


498 TCTeenure. 
1 Inf. 106. For it a man were by tenure bound to execute the office of 
6 marſhal, high conſtable, high ſteward, or great Chamberlain of 
8 England, this was tenure by grand ſerjeantry. e 
1 lat. 106. It was alſo tenure by grand ſerjeantry, if a man were by tenure 
bound to execute an office which concerned the receipt of the 
king's treaſure, or the adminiſtration of juſtice. Is 
It was alſo tenure by grand ſerjeantry, if a man were by tenure 
bound to perform any ſervice to the perſon of the king at his co- 
- ronation, as to carry the ſword or cup. / | 
If the fervice due by this tenure were of a military kind, it 
could never be performed by deputy, _ Sep 
If the ſervice due by this tenure were to be performed in time 
of peace, and the man, who by tenure ought to do the ſame, were 
not of ſufficient dignity for the performance thereof in perſon, 
he was allowed to make ſome perſon of ſufficient dignity hi 
deputy, | | 
1 Inft. 107 Bus, if a woman, or an infant, became ſeiſed of any land or 
tenement, to which the performance of a ſervice due by this 
tenure in the time of peace was annexed, neither of theſe coul 
make a deputy : but a proper perſon, both of theſe being incapable 
thereof, was appointed by the king to perform it. 
xInft. 15. Although every tenant by grand ſerjeantry was likewiſe tenant 
107 by knight's ſervice; yet every ſuch tenant was exempted from the 
aid for making the lord's eldeſt ſon a knight, and likewiſe from the 
aid for the marriage of the lord's eldeſt daughter, to both which 
bother tenants by knight's ſervice were liable. SE: 
lag.. By the 12 Car. 2. c. 24. $1. tenure by grand ſerjeantry is changed 
o. Litt. into tenure in ſocage. 
108. note (1). ] 
But by the ſame ſtatute, { 7. it is provided, that no honorary 
ſervice, which was before due by this tenure, ſhould be taken 
away. | | 


1 Inſt. 106. 
V laſt. 105. 


I Inſt, 105. 


(L) of Tenure by Petit Serjeantry. 


8 Inft. 108, FF a man be, by tenure, bound to pay yearly to the king a bon, 
an arrow, or any other inſtrument of war, this is tenure bf 

petit ſerjeantry. 

A tenant by petit ſerjeantry was only liable to fealty, and the 


payment of the thing due. 
3 Inſt. 106. This tenure, notwithſtanding its being called by another naw, 


is a ſpecies of tenure in ſocage. 5 


3 In, 108. 


(N) Of Tenure by Caſtle Guard. 


2 Inſt, 83, JF a man were, by tenure, bound, upon reaſonable notice givet 
23. 5 to him that an enemy was coming, to defend a tower, or a 
certain part of a caſtle, belonging to his lord, or to pay a cena 
rent in lieu of ſuch ſervice, this was tenure by caſtle guard. 


* 


ſpecie: 
perſon 


zanged 


norarſ 
taken 


a bow, 
ure bf 


and the 


r nam 


voluntarily paid by the tenant, and received by the lord. 


| tenant being, in ſuch caſe, only excuſed from the ſervice until the 


denure, as other tenants by knight's ſervice are diſcharged of. 


If the tenant had not the alternative of paying a certain rent 1 Inſt. 87. 
in lieu of this ſervice, but was obliged to perform it in perſon, * 
or by deputy, this tenure was a ſpecies of tenure by knight's 
ſervice. * | Fees | 1 1 

And it continued to be a ſpecies of tenure by knight's ſervice, 1 Inft. 87, 


fm i in li See Mr. 
although a ſum of money in groſs was in lieu of the ſervice 3 


note upon 
| | thispaſſage.} 
Wherever a certain rent was to be paid to the lord in lieu of the x Ind. 87. 
ſervice, this tenure was a ſpecies of tenure in ſocage. 
If a tenant by caſtle guard were at any time called out to per- Magn. 
form knight's ſervice in the king's army, he was, for ſo long time _ WY 
as he ſerved in thè king's army, excuſed from the ſervice of caſtle fr. 
uard, | | | * he 
The ſervice due by this tenure was not diſcharged, although  1ag. 84; 
the caſtle to which it appertained was entirely demoliſhed, the | 


caſtle was rebuilt, : | 63,44 . 

But, if lord and tenant by caſtle guard were, and the lord had 4 Rep. 86. 
granted the ſeignory whilſt the caſtle was demoliſhed, the ſervice b. Ag 
due by this tenure would have been diſcharged ; becauſe the 1 ** 83. 
grantee had not the caſtle: nor could it have been revived, if the 
grantee had built a new caſtle. . 

Wherever this tenure was a ſpecies of tenure by knight's 
it is by the 12 Car. 2. c. 24. f 1. changed into tenure in 
ocage. 

And by the ſame ſtatute, $ 2. tenants by caſtle guard, who 
were alſo tenants by knight's ſervice, are diſcharged of ſuch 


ſervices and fruits of tenure, as other tenants by knight's ſervice 
are diſcharged of. 


(N) Of Tenure by Cornage. 


IF a man were, by tenure, bound to wind a horn, for the ſake of 1 Iaſt. 106. 
alarming the country, as often as he heard that an enemy was 

come, or about to come, into England, this was tenure by corn- 

age, ; : 1 4 

This tenure, if the tenant held immediately of the king, was a x Iaft. 106. 

ſpecies of tenure by grand ſerjeantry : but, if he held of a common 

perſon, it was a ſpecies of tenure by knight's ſervice. 

2 the 12 Car. 2. c. 24. f 1, this tenure is changed into tenure 

in ſocage. | * 

| And by the ſame ſtatute, { 2. ſuch tenants by cornage, as were 

lkewiſe tenants by grand ſerjeantry, are diſcharged of ſuch ſervices 

and fruits of tenure, as other tenants by grand ſerjeantry are diſ- 

charged of; and ſuch tenants by cornage, as were likewiſe tenants 

dy knight's ſervice, are diſcharged of ſuch ſervices and fruits of 


Kk 2 


(0) Of Tenure in Burgage. 


1 Inft, 10. II a man hold an eſtate, which lies in a borough, of the king ot 
: : — borough, by a certain yearly rent, this is tenure 
in burgage. . | 
1 uf. 19. Tenure in burgage was only liable to fealty, and the payment 
of the yearly rent. | 
1 1ſt. 10 · This tenure, notwithſtanding' its being called by another name, 
isa ſpecies of tenure in ſocage. 


(r) Of Tenure in Villainage. 


F a man were by tenure bound to perform a baſe ſervice for hi 

lord, this was tenure in villainage. 

Tenure in villainage was of two kinds: tenure in villainagt, 
and tenure in pure villainage 

x Inft, 116. In the former of theſe, the ſervice to be performed, although 

$2 baſe, was certain, as to carry the dung of the lord, and ſpread i 
upon his land. LS. 

x Inſt. 216- In the latter, the ſervice, which depended altogether upon the 
will of the lord, was ſo uncertain, that- the tenant could never 
tell at night, what ſervice he was to perform the next morning. 

1 Iaſt. 116. Only a villain could be a tenant in pure villainage : but a free: 
man might be a tenant in villainage. 5 


_— 


| (Q) Of Tenure in Socage. 
1 a man be by tenure bound to pay any certain thing to the 


lord, this is tenure in ſocage. HRS 

1 Inft. 86, Tenure by ſocage is ſo called from ſeca, a ſoke or plough, be. 
cauſe the ſervice reſerved, at the firſt inſtitution of this tenurs 
was to be performed with a plough. 

x laſt. 86. In ancient times every tenant in ſocage was bound, by 2 1. 
ſervation in his grant, to ſerve a certain number of days in ever] 
year, in ploughing and ſowing the demeſne lands of his lord. 

1 Inft. 86. Afterwards the ſervice was, by agreement between the lord and 

| | tenant, changed into a certain payment: but the name of tenurt 
in ſocage was ſtill retained. > . 

1Inſt.86, In ſtill later times every tenure, by which a certain thing vn 

87: 2Roll. to be paid to the lord, was, for the ſake of diſtinguiſhing it fron 

* tenure by knights ſervice, called tenure in ſocage, notwithſtan® 
— _ was no reſervation in the grant of the ſervice of tit 
plough. ; | 

1 Ink. 86, If the reſervation in the grant were of a roſe, a pair of ſputh 
or a rent, every ſuch reſervation-made-a tenure in focage- 

x Int. 108, If a man were by tenure bound to pay annually to the king! 

bow, an arrow, or any other inſtrument of war, this, notwitl 

28 its being tenure by petit ſerjeantry, as the payment vn 

to be af a thing certain, was a ſpecies of tenore in ſocage - 
11 


I 


If tenant by n — efaiige/ was allſied by » td. dy 
parliament, to pay à lum certain, this Was a tenure in ſocage; Bro. Ten. 
tor, although the money was not to be paid at a time certain, a pl. 29. 


ſum certain was to be paid. | p | v1 | 
Heretofore an inheritance might have been holden by tenure 


% 


2% in ſocage in capite, as well as by tenure in ſocage. . 
gent But by the 12 Car. 2. c. 24. tenure in ſocage in capite, is a | 
changed into tenure. in ſocage. ; 


Tenure in ſocage is liable to no other ſervices than fealty, and 
the payment of the thing due to the lord. l 
Tithes. ide Tythes. ; 


% 


Treaſon, 


ead it | | 

THE word treaſon is derived from the French word trabir, 
on the which ſignifies to betray. | | 
nere There are two ſorts of treaſon, high treaſon and petit treaſon. 
ning. High treaſon is an offence againſt that allegiance which is due 
a frets to the king from every man who lives under his protection. 


High treaſon is fo called, by reaſon of the greatneſs of the per- 
ſonage againſt whom it is committed. | 

High treaſon, it being an offence of the moſt dangerous and 
fatal conſequences to ſociety, has, in order to deter men from 
being guilty thereof, at all times been puniſhed by the law of 
England with the utmoſt ſeverity, It has for the ſame reaſon 
been more ſtrictly guarded againſt than any other offence. To 
every other felony an actual commiſſion of the felony is neceſ- 
ary but an intention to commit high treaſon is, in ſome caſes, 


by ar. equivalent to the actual commiſſion thereof. 
in ever] Petit treaſon conſiſts in the murder of a perſon, by one who 
my was under a peculiar obligation to preſerve and defend the life of 
lord the perſon murdered. 


£ tenure This offence, it being of very dangerous. example, has always 
teen puniſhed, by the law of England, with more ſeverity than | 

ning any other murder. * 

g it from Some things, which relate to the offence of high treaſon, have 

ithtan6 BY been already treated of; as commitment for high treaſon, under 

ce of de che title Commitment ; forfeiture and corruption of blood, for high 

treaſon, under the title Forfeiture. 


The remainder of what appertains to this Title ſhall be ranged 

egy in the following order : 

ment (A) Who may be guilty of High Treaſon. 

(B) Againſt whom High Treaſon may be committed. 
Kk 3 (C) Of 


— 


Treaſon. 


10 Of High Treaſon in the general. 


(D) Of compaſſing or imagining the Death of cer. 


tain Perſonages. 

(E) Of violating certain Perſonages. 

(F) Of levying War againſt the King. : 

(G) Of adhering to the King's Enemies. 
(H) Of counterfeiting the Great Seal, Privy Seal, 
Privy Signet, or Sign Manual. 

(IJ) Of counterfeiting or e the Money 

current. 

(K) Of bringing counterfeit Money into the Realm, 

(L) Of flaying certain Officers. 

(M) Of extolling or maintaining the Power of the 
See of Rome. 

(N) Of refuſing a ſecond Time. to take the Oath 

of Supremacy. 

(O) Of putting a Popiſh Bull in Ure. 


{P) Of reconciling any Perſon, or by: reconciled, 
to the See of Rome. 

( Q)) Of receiving Popiſh Orders or Fans +4 

(R) Of denying the Power of Parliament to limit 
the Succeſſion of the Crown. 

(S) Of affirming that a Perſon, not in the Succeſſion 
as by Law eſtabliſhed, has a Right to the Crown, 

(T) Of endeavouring to hinder the Perſon, next in 
the Succeſſion as by Law eſtabliſhed, from fuc- 
ceeding to the Crown, 

(V) Of correſponding with the Pretender or one of 
his Sons. 


(W) Of correſponding, or treating, with a Rebel or 


Enemy. 
(J) Of Petit Treaſon in the general. 
(Y) Of ſlaying a Huſband by his Wife. 


Z) Of ſlaying a Maſter by his Servant. 


cer. 


Dath 


limit 
{on 
OWN, 
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ne of 
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| (Dd) Of the Evidence of Treaſon. 
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Treaſon⸗ ; | 

(aa) Of llaying a Prelate by an Eccleſiaftick, wow 
owes Obedience to the Prelate. 8 | 6 

(Bb) Of the Indictment of Treaſon, «fo; : 

(Cc) Of the Trial of Treaſon. * 


(Ee) Of the Judgment of Treaſon. 


% "I; 


(A) Who may be guilty of High Treaſon. | | 


EW ſubject, who is of the age of diſcretion, may be 3104. 4. 


guilty. of high treaſon. P. c. ct A Cn 


The 2 of allegiance to the king is ſo inſeparable from a na- 1 Ing. 129, 
tural-born ſubject, that, notwithſtanding all he can do to renounce 1 Hawk. 
his allegiance, or to transfer it to a foreign prince, whatever would 8 
be high treaſon in another perſon, is ſo in him. | 5 1 
If a feme · covert commit high treaſon by the command of her Bc. Mar, 
huſband, the command does not excuſe her, as it does in the caſe 56, 57» 
of ſome other felonies. 1 ü EN 
In ancient times, if a madman had been guilty of an attempt 3 Ia. 6. 
upon the life of the king, it would have been high treaſon. — 4 Rep. 124. 
But, ſince the ſtatute of the twenty- fifth year of the reign of z 1ng. 6. 
Edward the Third, the words of which are, © When a man doth 38 
& compaſs or imagine the death of our lord the king,” it has been = the. 
holden, that a perſon not compos mentis is incapable of compaſſing 
cr imagining ; and, conſequently, that ſuch perſon cannot be guilty , 
of that ſpecies of high treaſon which conſiſts in compaſſing or 
magining the death of the king. x i: ER 
By the 33 H. 8. c. 20. 5 f. it was enacted, “ That if any per- 
“ fon {hall commit high treaſon when he is of good and perfect 
memory, and after accuſation or confeſſion thereof ſhall fall to 
* madneſs, the treaſon done by ſuch perſon ſhall be tried in his 
© abſence; and that the offender ſhall, if found guilty, ſuffer 
* ſuch pains and forfeitures, as if he had been of good and per- 
* fet memory, and had been perſonally arraigned.” 
And by { 2. it was enacted, “That if any perſon ſhall be at- 
„ tainted of high treaſon, and afterwards fall into madneſs, he 
? ſhall, notwithſtanding ſuch madneſs, have and ſuffer exe- 
cution.“ | | | + 
This cruel law, as it was highly reaſonable it ſhould, was ſoon z Inft. 4. 6. 
repealed ; for the deſign of all puniſhment is example, ut pena ad 
paucos, metus ad omnes perveniat: but, when a madman is executed, 
it is a miſerable ſpectacle as well as an inſtance of inhumanity 
and cruelty, and the execution of ſuch a man can never be an ex- 
ample to others. 8 | 8 | 
The huſband of a queen regnant may be guilty of high treaſon ; 1a. 8, 
againſt his wife; becauſe ſuch a queen is, in the eye of the law, 
a dillinct perſon, to divers purpoſes, from her huſband, 2 a 
K k 4 5 =. 
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ttteaſon againſt her huſband. - © arg eb Ys 
3 lug. 11. An alien, who comes into the kingdom in an hoſtile manner, 
. is not thereby gyllry of high treaſon,” becauſe he owes no allo 
Salk. 632. Flance to the king. | F | 
7 Rep. 6, But an alien, who came at firſt peaceably into the kingdom, and 
; — has lived therein ſome time, 9 high Gan Fr 23 
4. king, a local allegiance is in 


274. he has enjoyed the protection of 
d. Ræym. 1. return due from him. 
Selk. "633. * e eee, e a Eo as 1 
x Hawk, It ſeems to be the better opinion, that no ambaſſador from x 
C. - 17- foreign prince, nor any one of the attendants of ſuch ambaſſador, 
Fol: 7. can be guilty of high treaſon; unleſs he make an attempt upon 
823 the life of the king. | 


=Y (B) Againſt whom High Treaſon may be committed, 


| 22. 7. Hen treaſon may be committed againſt the perſon in actual 
r* n poſſelſion of the crown, although ſuch perſon be only king 
P. C. c. 17. or queen de facto, and not de jure ; for as the lives and properties 
yg of the people are protected by ſuch king or queen, during his 
or her adminiſtration of the laws, allegiance is in return due for 
this protection. | 

By the 11 H. 7. c. 1. it is enacted, “ That no perſon who 
& attends upon the king for the time being, to do him true and 
ce faithful ſervice of allegiance, of is in other places by his com- 
„% mandment in his wars, within this land, or without, ſhall, for 

& the ſaid deed, be convicted of high treaſon.” at 
Taft. 7. And it has been holden, that, if High treaſon have been com- 
Treaſ. mitted againſt a king de facto, and the king de jure afterwards 
R. 3% ,, come to the crown, the offence is ſtill puniſhable as high tres 
x Hawk, fon. 
P.C,c.17. 4 12. 


* 


1 79 It is, in che general, true, that high treaſon cannot be committed 
F. C. 12. againſt the perſon who has a right to the crown, ſo long as a king 
1 H. H Wen l 
P. C. 101. 4 facto is in the actual poſſeſſion thereof; becauſe allegiance 1 
x Hawk, only due to the latter. 

P. C. C, 17. 816. N 


Kel. 15. It was indeed reſolved by the judges, after the reftoration of 

ox ry, King Charles the Second, that all the acts done to prevent him 

cides. 2 acquiring the actual poſſeſſion of the crown were high tres · 
* 

Kel. 15. But this reſolution is quite reconcileable with what is laid 

TReb. 315. down in the books laſt cited: for it had been firſt reſolved by the 

+54. fame judges, chat King Charles the Second, notwithſtanding be 

P. c. c. 17. had been for ſome years hindered from exerciſing the regal power, 

bad all that time been king de face as well as os fre and it 

certain, that no other perſon had, during that time; been in the 

aQual poſſeſſion of the crown, n. . 

| | High 


Hieh treaſon may be committed againſt the perſon on whom z Ina. 
K does rightfully deſcend, although he have not been Watſon's 
crowned ; for it has been determined by all the judges, that the _ Saks 


coronation of a king is only a ceremony (a). | 2 Hank, © 


; . 2 
c. 17. 619. [(s) “ Iam very far from thinking,” ſaith Sir M. Foſter, © that the, ity of a 
« coronation is ta be conſidered among us merely as a royal ceremony, or as a bare notification of the 
« deſcent of the crown, as auth s of high diſtioQion have been pleaſed to expreſs themſelves. (3 Inf 
« 9, 1 Hal. 61, 101.) 1 admit, that it is, on the of the nation, a publick ſolemn itiong 
« that the regal authority, and all the prerogatives of the crown, are veſted in the of the kings 
« antecedently to that ſ-lemnity. - But the ſoleanity of a coronation, with us goeth a great deal further. 
« The coronation oath importeth, on — = a - King, a publick or rp oy» — the funda - 
« mental rights of the ; and concludeth with an engagement, u igheſt of all ſanRionsg 
« that he will n thoſe rizhts; and to the utmoſt of his power make the laws of the 
« realm the rule and meaſure of his conduct. Poſt. Cr. L. 189. | 


As there muſt ſometimes be a failure of juſtice, if there were; lat. 9. 
not always a perſon in whoſe name the laws might be admini- 2 H. H. 
ſtered, it is a maxim that the king never dies ; and conſequently . F 
high treaſon may be committed againſt a king before his pro- P. C. c. 17. 
clamation : for he becomes a king immediately upon the demiſe $ 19+ 
of the perſon to whom he ſucceeds. | : 

But, if the next heir to the crown be of the popiſh religion, or 
haye married a papiſt, the crime of high treaſon cannot be com- 
mitted againſt ſuch perſon ; for by the 1 /. & M. f. 2. c. 1.5 9. 
it is enacted, * That every perſon, who is or ſhall be reconciled 
« to, or hold communion with, the ſee or church of Rome; or 
4 ſhall profeſs the popiſh religion; or ſhall marry a papiſt ; ſhall 
« be excluded, and be for ever incapable to inherit, poſſeſs, or 
6 enjoy, the crown and government of this realm and Treland, 
and the dominions thereunto belonging, or any part of the 
« ſame; or to have, uſe, or exerciſe any regal power, authority, 

Hor juriſdiction within the ſame; and in all and every ſuch caſe 
« or caſes the people of theſe realms ſhall be, and hereby are, ab- 
* ſolved of their allegiance,” | 


(C) Of High Treaſon in the general. 


DIVERS offences, which are not mentioned in the 25 Ed. 3. Bro. Tier 
A. 5. c. 2., were, before the making of this ſtatute, treaſon. pl. 14. 
| 1 Hawk. P. C. 34. 


It was high treaſon to have compaſſed the death of the father 3 inſt. 3. 
or uncle of the king. | FA 

If a ſubje& of this realm, inſtead of having ſummoned an- pid. 
other ſubject to anſwer in the king's courts, had ſummoned him 
to appear before the tribunal of a foreign prince, this was high 
reaſon. | 

By the 25 Ed. 3. ft. 5. c. 2. after declaring certain offences to 

treaſons, it is enacted, „ That becauſe many other like caſes 
* of treaſon may happen in time to come, which a man cannot 
think or declare at this preſent time, if any other caſe, ſup- 
** poſed to be treaſon, which is not ſpecified above, doth happen 
before any juſtice, the juſtice ſhall tarry, without proceeding 


306 Creaſon. 
4 to judgment of treaſon, until the caſe be laid before the king 
&.in'parliament, and it be declared, whether it ought to be ad. 


4 judged treaſon or other felony. T7 

3 Inſt. 224. Notwithſtanding this ſtatute, ſome juſtices did preſume to ad. 

" 23> judge certain offences, not mentioned in this act, to be high trea. 
| © ſons: but they were, for ſo doing, ſeverely puniſhed. 2 

3 Inſt. 8. In conſequence of the power given by this ſtatute, divers of. 

23 + Fences were, by different parliaments, declared to be high trez. 


_—_ | | 
3 Inſt. 14. As ſome of the acts of parliament, by which theſe offences were 
23 ſo declared, were penned in general terms; others of them in 


particular terms; and others in obſcure terms: and as ſome of. 
fences, which had in ſome parliaments been declared to be high 
treaſons, were, in other parliaments, declared not to be ſo, the 
miſchief, which aroſe from the difficulty of knowing what wa 
or what, was not high treaſon, became as great as it had been befor, 
the making of the 25 Ed. 3. ff. 5. c. 2. 
In order to remedy this miſchief, it is, by the 1 Mar. fl, l. 
c. 1. { 3. enacted, „That from henceforth none act, deed, or 
ec offence, being by act of parliament made treaſon, by words, 
« writing, cyphering, deeds, or otherwiſe whatſoever, ſhall be 
& taken, had, deemed, or adjudged, to be high treaſon, but only 
“ ſuch as be declared and expreſſed to be treaſon, in or by 
« the act of parliament made in the twenty-fifth year of the 
cc reign of the moſt noble king of famous memory, Edward the 
« Third, touching or concerning treaſon or the declaration of 
s treaſon, and none other; any act or acts of parliament, had or 
« made at any time heretofore, or after the ſaid twenty-fifth 
« year of the reign of the ſaid late King Edward the Third, ot 
ec any other declaration or matter to the contrary.in anywiſe not- 
« withſtanding.” | | 
z Hawk, As it is by this ſtatute enacted, that from thenceforth no o- 
T. C. e. 17. fence ſhall be adjudged high treaſon, but only ſuch as be declared 
$75 and expreſſed to be treaſon by the 25 Ed. 3. ff. 5. c. 2..it ſeems, 
that the parliament have no power, under the 25 Ed. 3. .. 5, 
c. 2, of declaring any offence high treaſon. | 
And if this be fo, it follows, that no offence is at this day high 
treaſon, unleſs it is declared to be fo by the 25 Ed. 3. f. 5. c. 2. 
or has been made ſo by ſome ftatute ſubſequent to the 1 Ar. 
o | 4 
Plows. 86. 5 An offence is not to be adjudged high treaſon, unleſs it be 
3 luft. 12. clearhy, and without argument or inference, within the meaning 
28 Fl. c. 1. of ſome act of parliament; for no ſtatute, whereby an offence is 
S 1, declared to be high treaſon, is to be extended by equity. 


Bro. Treaf, There can be no acceſſary in high treaſon, 
29. 3Inſt. 9. . n | 
138. H. P. C. 127. 215. 2 Hawk. P. C. c. 29. $2. 


IInſt. 211 It ſeems to have been always agreed, chat the ſame thing, which 


w c. Would have made a man an acceſſary before the fact in any other 


227. 215. - felony, does make him a principal in high treaſon, 
2 Hawk. P. C. 310. - 3 ſe 


Treaſon . 50% . 

It has been holden, that the receiving and aiding of a. traitor, Dyer, 296, 
after the offence has been committed, does not, in the caſe of a 
counterfeiting the king's money, make a man a principal in high * 
treaſon. ; ; iN 128 | 

But the better opinion is, that the receiving and aiding. of a 3 Ing. 8. 2 
man, who has been guilty of counterfeiting the king's money, does HP: ©. | 
make the perſon thereof guilty a principal in high treaſon, Keb. 3m : 


By the 7 Ann. c. 21. $1. it is enacted, © That, after the firſt 
« day of July one thouſand ſeven hundred and nine, ſuch crimes 
« and offences which are high treaſon within England ſhall be 
« conſtrued, adjudged, and taken to be high treaſon within Scot-= 
« /and; and that from thenceforth, no crimes or offences ſhall 
| « be high treaſon within Scotland, but thoſe that are high treafon 
« within England. | 

The diſtinction of high and petit treaſon was not known to 
the law of Scotland ; for every offence, which was by the law of 
Ergland petit treaſon, was by the law of Scotland treaſon. 

At this day, an offence, which is in England petit treaſon, is ' 
in Scrtland only a capital offence : it being by the 7 Ann. c. 21.5 7. 
enacted, * That murder, under truſt, which was by the law of 
« Scotland treaſon, {hall for the time to come be only adjudged 
and decmed to be a capital offence.” 


(D) Of compaſling or imagining the Death of cer · 
| ts ain Perlonages. 


BY the 25 Ed. 3. f. 5. c. 2.51. it is declared to be high treaſon, 
„MWhen a man doth compats or imagine the death of our 
« lord the king, our lady his companion, or of their eldeſt fon 
« and heir; and thereof be provably attainted of overt deed by 
the people of their condition.” | 
The word companion, ia this clauſe, means wife. Z ut. 3, 9. 
A queen regnant is not expreſsly mentioned in this clauſe ; but 3 Inſt. 7. 
the conſtruCtion has been, that ſuch a queen is within the mean- fl g. 


ing of the words our lord the king. < P. C. - 17. 


The huſband of a queen regnant ſeems to be within the mean- 3 Inf. 7. 
ing of the words in this clauſe, our lady his companion: but as H. P. C. 12. 
ſuch huſband is not expreſsly mentioned, it has been holden, that 5988 
it is not high treaſon to compaſs or imagine his death. 225 

This clauſe does not extend to a queen dowager; inaſmuch as 228 8. 


ſhe is not the companion of the king. 124. 1 Hawk. P. 7 ApS 


If the companion of a king be divorced @ vinculo matrimonii, it 3 Inft. g. 
is not high treaſon to compaſs or imagine her death; becauſe ſhe * H. H. f. C. 
ceaſes to be the companion of the king. OY r 
If the eldeſt ſon of the king or queen die during the life of the 3 Inf. 8. 
king or queen, without leaving ifſue, this clauſe extends to the Im 
next ſon; becauſe be thereby becomes the eldeſt fon and heir. + C. c. 17. 
n 21. 
f a But 


| 7H.K.PC. But wherever adefign upon the life of one of the perſons oon. 


$6 Tresen 
RE. rc. But it has been doubted, whether, if the eldeſt ſon of the king 
225» 126. or queen die during the life of the king or queen, and leave iſſue 
£ | a fon, it be liigh treaſon to compaſs or imagine the death of ſuch 
ſon. | 1 TED > | | 
2H. H.P. c. It is ſaid, that the eldeſt daughter of the king or queen is 
126, 127- within the meaning of this clauſe. | 125 | 0 5 
lab g. It is in one book laid down, that this clauſe does not extend 
to a collateral heir, notwithſtanding he has been proclaimed heir. 
apparent: but it is added, that if a collateral heir be declared 
heir-apparent by act of parliament, it extends to him. 
1H.H.,P.C. In another book it is doubted, whether this clauſe does extend 
2135 to any collateral heir. N £7: 
3Inft.6. As the words in this clauſe, compaſs or imagine, do imply deſign, 
1 Hawk. it follows, that the taking away the life of one of the perſons in- 
* cluded therein is not high treaſon, unleſs it be accompanied with 
ſome circumſtance of deſign, | 
3 Inſt. 6, And before the making of the 25 Ed. 3. fl. 2. c. 5. it was holden, 
; Hawk. in the caſe of Sir Walter Tyrrell, who ſhot an arrow by which 
5 10. William the Second was killed, that the taking away the life of 
: 2 prince, by the accidental glancing of the arrow, was not high 
treaton. ; 


4 prehended in this clauſe is manifeſted by an overt act, this, a 
though the deſign be not afterwards carried into execution, is 
high- treaſon; inaſmuch as the words of the clauſe are, © doth 
| c compaſs or imagine.” 4: 
| Kel. 17. If divers perſons meet and conſalt how to kill the king, this is 
in every one of them an overt act of compaſſing or imagining his 
| death, although no method of killing him be agreed upon. 
Inſt. 140. Nay the knowledge of a deſign to deſtroy the king, if accom- 
+P.C-127- panied with any circumſtance of aſſent or approbation, is an overt 
1 Hawk, act of compaſſing or imagining his death. 


Kel. 17.zr. If a man, knowing that a meeting is to be holden to conſult 
The cafe of the deſtruction of the king, go to ſuch meeting, this, although 
cides, While there he ſay nothing, is evidence proper to be left to a jury 
1 Henk. of his aſſent to, or approbation of, the traiterous intention. 


Kel. 25.21. If a man, who has been accidentally preſent at a meeting holden 
Thecaſe of to eonfult the deſtruction of the king, go a ſecond time to ſuch 
cides meeting, this is evidence of his aſſent to, or approbation of, the 
traiterous deſign. | | 
P. C. c. 17. | . 
Divers other acts, beſides thoſe which manifeſt a direct deſign 
2 the king's life, are overt acts of compaſſing or imagining lus 
eatn, 
lab. 14 If a man excite a foreign prince to invade the realm, this is an 
9 35 overt act of compaſſing or imagining the king's death; becauſe 
1 ſuch excitation has a natural tendency to bring the king's life inta 
P. C.c.17. danger. . ke | 


Tho 


Trealon. | Foy 
| aſſembling of men, with an intention of compelling the 3 las. 
— with certain demands, is, for the ſame war n H- F.C. 23. 
overt act of compaſling or imagining his death. 0 2 
If divers perſons are aſſembled for the purpoſe of impriſoning 3 lat. 6.12. 
the king, this is an overt act in every one of them of compaſſing Gove ry, 
or imagining his death: inaſmuch as it is probable that ſuch im- p. C. e. . 
iſonment will end in his death. 7 
It hath been doubted, whether the aſſembling of men with Bro. Treaf. 
deſign to depoſe the king be an overt act of compaſſing or imagin-= F. a4. 
ing his death; becauſe there may, as it is faid, be a deſign to de- 
ſe the king without an intention to take away his life. 
But it ſeems to be the better opinion, that the aſſembling of 5 1 12. 
men with deſign to depoſe the king is an overt act of compaſſing — nate 
or imagining his death: becauſe, if this deſign be carried into 11 Mod. 
execution, the death of the king will, in all probability, be the 322. 
conſequence. 3 
—— —_ hath been confirmed by the Judges in the late trials for treaſon, Vide Hardy's 
y Gurney. c 


It it ſaid, that a conſpiracy to levy war againſt the king is not 3; to. x4, 
an overt act of compaſſing or imagining his death; for that, as 

che · levying of war is, by another clauſe of the ſtatute, declared to be 

one ſpecies of treaſon; ſuch conſpiracy ought not to be deemgd 

an overt act of another ſpecies of treaſon ; for that, if it ſhould 

be ſo deemed, two ſpecies's of treaſon would be confounded. _ 

But it has been reſolved by all the judges, that although the Kel. 20,24. 
perſons ſo levying war that may be indicted for the treaſon of 2 of 
levying war, they may nevertheleſs be indicted for compaſſing or cid 
imagining the king's death; and that the levying of war may be 
laid as an overt act of compaſſing or imagining the king's death. 

And in this caſe, beſides expreſsly denying what is laid down 
in 3 Inf. 14. to be law, it is ſaid, that what-is there laid down is 
contrary to the caſes of Lord Cobham and the Earl of Eſſex, which 
are cited by Coke Chief Juſtice but two pages before : in the laſt 
of which it had been holden, that the gathering of men together, 
with a deſign to compel the queen to comply with certain demands, 
was an overt act of compaſſing or imagining her death. 

But, perhaps, upon conſidering the two paſſages, they will be 
found quite conſiſtent. 

The deſign in the caſes of Lord Cobham and the Earl of Z#fex , inf. 12. 
was to get the queen into the power of the perſons aſſembled. 

But in 3 Inſt. 14. Coke Chief Juſtice only ſpeaks of a levying 
war againſt the king generally. | 

Now, although the two propoſitions, that levying war with a 
deſign againſt the tiger of the king © an overt act of compaſſ- 
ng or imagining his death, and that levying war againſt the 

8 generally is not ſo, are not both law, they are by no means 
contradictory to each other. | 
But it may be fairly. inferred from two modern books, 
the propoſitions are law, | 


3 


* 


A. - - Treaſon, 


21 Mod. In one of theſe, it is ſaid to have been reſolved by the court o | 
ONS King's Bench at a trial at bar, that a conſpiracy to levy war 4 yo! 
eaſe. Mich. Order to depoſe the king, which would be the civil death of the upo 
2 G. 1. king, is an overt act of compaſſing or imagining his death: by han 
that a conſpiracy to levy war againſt the king generally is not ſo pall 
becauſe there may be ſuch a levying of war as is treaſonable ver 
| Nays an der rs to depoſe the king. AN - 
Hk. n the other theſe words are uſed in treating of that ſpeci | 
P. C. c. 17. treaſon which conſiſts in compaſſing or . can 
death: „It hath been adjudged, that levying war againſt thy deat 
* king's perſon, or the bare conſulting to levy ſuch war, is 1 tim 
& overt act of compaſſing or imagining his death.” But th {pea 
book does not ſay, that the levying of war, or the conſulting u an C 
= a war, againſt the king generally, is ſo. the 
It ſeems to be agreed, that the publiſhing of written or printed acts 
words may be an overt act of compaſſing or imagining the king; a 
death. | : may 
Aen. Rey And it has been holden, that the printing of a book contain for | 
3% _ treaſonable poſitions, and ſending it in a box to the ki * gina 
bn — E publication of the book, p a Tr 
Dyer, 298, If any words in writing or print are publiſhed, which cow 
. wa direct tendency to alienate the affeQions of the people bag mn 
PC. & by. king, ſuch publication is an overt act of compaſling or imagining ack « 
his death : becauſe this will, in all probability, be the conſequence, of 
47nſt. 14 The publiſhing of a printed book, or ſending of a letter, to ei. * 
> H. F. C. 13. cite a foreign prince to invade the realm, is an overt act of com- 7 
| paſling or imagining the king's death: for if there ſhould be an Ang 
- invaſion, his life would certainly be in danger. deat] 
Kel. 22,23. If a book be publiſhed, in which it is aſſerted, that it is high It 
Twyne's time for the people to take the government into their own hands my 
caſe. 9 » CE ts 9 what 
and that it is honourable and conſcientious to throw off all alle - 
glance, and to put the king to death, this is an overt act of com- 205 
paſſing or imagining the king's death. | A 
s Baſh Rep: os - _ 8 N to publiſh in writing or print a pro- =o 
» 89. phecy of the king's death, is an overt act of com imag! 1 

Williams 2 8 5 compaſſing or imagit- te 0 

1 H. H.P. e. But in ancther book it is ſaid, that to propheſy the king It 
208. death docs not ſeem to be an overt act of eG A nah a del 
| his death, imag 
H. p. c. 11. And it is in the ſame book expreſsly laid down, that to cal or bo 
zH.H.P.C. culate the king's nativity is not an overt act of compaſſing ot | 
108. 3 paving It 
imagining his death. | or dif 
2 Roll. Rep, It has been holden, that the writing of words, which contain * T 
. _ a treaſonable poſition, does, although the ſame are never publiſh- 5 
neg ed, amount to an overt act of compaſſing or imagining the deat . 
3 St. Tri, Of the king: for that ſcribere eft agere, It 


733+ Sidney's caſe, C10. Cat. 125. 
Det 


7, 181 


have! 
Im the 
gining 


Bat it ſeems to be the better opinion, that the writing of ſuch 1 Hawk, 
words, unleſs they relate to ſome determinate treaſonable deſign 1 17. 
upon the king's life, does not, whilſt the words remain in the Pck. 198, 
hands of the writer unpubliſhed, amount to an overt act of com- 
paſſing or imagining the king's death; becauſe they may have 
been written merely by way of amuſement, and without any + - 
traiterous deſign. | | 

It is laid down in two books, that the bare ſpeaking of words 3 Inft. 14. 
can never be an overt act of compaſſing or imagining the king's 38. 140, 

. : . 1 H. H. P. C. 

death; and from the ſpecial acts of parliament, made at different 117, 112. 
times after the 25 Ed. 3. ft. 5. c. 2. to attaint perſons guilty of 
ſpeaking treaſonable words, it is inferred, that ſuch words are not 


| an overt act of compaſſing or imagining the king's death within 


the meaning of that ſtatute; for that, if they are ſo, the ſpecial 
acts would have been quite nugatory. 

It is in other books laid down, that the bare ſpeaking of words st. p. C. 2. 
may be an overt act of compaffing or imagining the king's death; Yelv. 107, 
for that words are the moſt natural way of expreſſing the ima- Cel. 13. 


. | ' 1 Lev. 37. 


In a modern book it is ſaid, that the rule which has been laid og, 200, 
down ſince the Revolution is, that the ſpeaking of words not re- 5 
lative to a deſign upon the king's life does not amount to an overt : 
act of compaſling or imagining his death: but that the ſpeaking 
of words relative to a deſign upon the king's life does amount to 


an overt act of compaſſing or imagining his death, 


The ſpeaking of theſe words, F I meet the king I will kill him, 1 Lev. 57. 
has been holden an overt act of compaſſing or imagining his ER 
death, 2 

It has been holden, that the ſpeaking of theſe words, the king 1 Roll. Rep. 
being excommunicated by the pope, may be depsſed and killed by any es pr, 
whatſcever, which killing is not murder, is an overt act of com- * 
paſſing or imagining his death. | 

And it is faid by Holt Chief Juſtice, that it is not neceſſary 4 Stat. Tri. 
that the words ſhould in ſuch caſe be expreſs : for that the ſpeak- 723: * 
ing of any words, provided the jury are fully convinced, from cate. 
the tenor of them, that the ſpeaker had a deſign upon the king's 
lite, is an overt act of compaſſing or imagining his death. 

It is laid down, that the ſpeaking of words, which plainly ſhew st. P. C. 2. 
a deſign upon the king's life, is an overt act of compaſling or Yelv- 167. 
imagining his death; although the deſign be future or conditional, 5 4 
or both future and conditional. 1 Hawk. P. C. c. 17. 


It ſeems to be agreed, that the ſpeaking of words in contempt Cro, Car. 
or diſgrace of the king's perſon, as where the import of the words eats 
n 2 charge of a perſonal vice or a perſonal defect, is not an overt . Hank. 


act of compalling or imagining his death. P. C. c. 17. 


It is in ſome books laid down, that to ſay the king is a baſtard, Yelv. 107. 
or to ſay that another perſon has a better title to the crown than ? oP _ 
um, is an overt act of compaſling or imagining his death; be- Palm. 426. 
cauſe it diſcovers the mind to be traiterous. 2 

; MY "oC -- 


I Creaton. | 
it is in one caſe aid, that the ſpeaking of looſe word, 
have no relation to a deſign upon the king's life, is not a 


C3 
» 


| overt act of compaſling or imagining his death. . 

. * -» 4 0 

(E) Of violating certain Perſonages. 
| Y the 25 Ed. 3. fl. 5.c. 2. it is declared to be high treaſon, 5 
' 3-2 «© If a man do violate the king's companion, or the eldet . 0 
se daughter of the king, not being married, or the companion d th 

the eldeſt ſon and heir of the king; and thereof be provably 

tc attainted of overt deed, by people of his condition.” E 
3m. 9. The word violate in this clauſe does mean no more than cu. ag 
nally know ; for if a man have carnal knowledge of one of the ht. 
perſonages therein comprehended with her conſent, he is equal in 
guilty of high treaſon, as if he have had it by force. £ | 

3 lag. 8, 9. The word companion in this clauſe means wife. 6. 
3 int. 8,9, This clauſe does not ay to the violation of a queen dow: aC 
_ 12+ ager or a princeſs W ecauſe neither of theſe is the cons " 
P. C. c. 17. Panion of the king, or of the eldeſt ſon and heir of the king, i 
$22. a | | | 
3 Inft. 9. If carnal knowledge have been had of one of the che 
H. f. F. o. comprehended within this clauſe with her conſent, ſhe is guilty d 
—_ high treaſon. | | 5 
ing. o. If one of the perſonages, whom it would have been high tre 85 

1 H. H. P. C. ſon to violate during coverture, be divorced a vinculo matrinuni 1 

4% It is not high treaſon to violate her; becauſe ſuch perſonage does 


after the divorce, ceaſe to be the companion of the king, or of 
the eldeſt ſon and heir of the king. 

3 Inſt. 7. It is laid down, that the eldeſt daughter of a queen regnant, 

R. F. C 12. not being married, although not within the words of this clauſe, 

1 Hawk. . ny , 

P. C. c. x7, is within the meaning thereof. . 

& 22. | : 

3 luſt. 9. If the eldeſt daughter of the king or queen die during the lit 

| of the king or queen, the violation of the next daughter, who 

thereby becomes the eldeſt, while ſhe is unmarried, is high tres. 

ſon ; for by the words the eldeft daughter, the eldeſt at the time d 
the violation is intended. | 

Ante,p.116, As it has been ſhewn who is eldeſt ſon and heir of the king or 
queen within the meaning of the 25 Ed. 3. ff. 5. c. 2. it is ſulf- 
cient in this place to ſay, that the violation of the companion d 
ſuch eldeſt ſon and heir is high treaſon. | 

glat.o. - A conſpiracy, although the intention of the conſpirators be u 

-P.= 13» bring about the violation of one of the perſonages comprehended 

F. c. e. 15. in this clauſe, does not amount to an overt act of violating fot 
as the words thereof are doth wiolate, an actual violation is ne- 
ceſſary to the completion of the offence. 4 

31at.g, But, if there have been a conſpiracy to violate, and the intend- 

K p. E. 14 ed violation be afterwards perpetrated, the conſpiracy is an overt 

Kel. 19. act of every one of the conſpirators of violating; inaſmuch u 

there can be no acceſſary in high treaſon, 
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(r) Of levying War againſt the Ring: © 


þY the 25 Ed. 3. fl. 5. c. 2. it is declared to be high treaſon, 
« If a man do levy war againſt our lord the king in his 
*« realm, and thereof be provably attainted of overt deed by peo- 
« ple of his condition.” a | 
Although this clauſe does not mention a queen regnant, the 3 aft. 9. 


conſtruction has been, that ſuch a queen is within the meaning of PC. th. 
the words, our lord the king. 3233 A 


As Ireland, although * of the dominions of the crown of 1H. H. p. o. 
England, is not part of the realm of England, levying war 155. 

againſt the king in Ireland is not a levying of war againſt him in 

his realm : but there are the ſame laws, and ſome others, concern- 

ing high treaſons in Ireland, as there are in England. | 

The laws of England concerning high treaſons are, by the 7 An. 

c. 22. f 1. expreſsly extended to Scotland : it being thereby en- 
acted, That ſuch crimes and offences, as are high treaſon 
« within Fxg/and, ſhall be conſtrued, adjudged, and taken to be 
« high treaſon within Scotland: and, conſequently,. levying war 
againſt the king in Scotland is high treaſon within the meaning of 
the 25 KA. 3. fl. 3. „ 2. | 

Every aſſembling of a number of men, although they are armed 

with weapons offenſive and defenſive, is not ſuch a levying of war 
againſt the king as is within the meaning of this clauſe. 
For it is, by another clauſe of the 25 Ed. 3. fl. 5. c. 2. declared, 
© That if any man doth ride armed, openly or ſecretly, with a 
number of armed men againſt any other, to ſlay him, or to fob 
« him, or to take and detain him until he pay a fine or a ranſom 
« fox his deliverance, it is not the intent of the king and his 
% council, that in this caſe it be adjudged high treaſon ;z but that 
| * it be adjudged felony or treſpaſs, according to the law of the 
« land heretofore uſed, and according to what the caſe may re- 
« quire, | 

Although the words of this clauſe do tend only to the caſes 1 H. H. 
of a number of perſons armed being aſſembled with intention to F. C. 
kill, rob, or impriſon, the equity thereof extends to all riſings, to 238. 
allert a private right; or to deſtroy particular incloſuresz or to Foſt. 209. 
remove a nuiſance which affected, or was thought to affect, in 210. 
point of intereſt, the perſons aſſembled; or to break priſon, in 
order to relieve particular perſons ; becauſe every ſuch offence, al- 
though it have a warlike appearance, is not raiſed againſt the 
King or his royal majeſty, but for a purpoſe of a private na- 
ture. 

Five of the judges were of opinion, that the riſing of the weav- pot. 210. . 
ers in and about London to deſtroy all engine-looms, by the uſe | 
of which ſome perſons were enabled to underſell others who did 
not uſe ſuch looms, did not amount to an overt act of levying Q 
war againſt the king. The affair was conſidered by thoſe judges, | 
and in my opinion rightly,” as a private quarrel betwitt men of 
the ſame trade, concerning the uſe of particular engines. which 

Vol. VI, LI V 


— 
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was thought to be detrimental to thoſe concerned in the riſny, 
Five of the judges were indeed of a different opinion: but th: t 


Attorney-General thought proper to proceed againſt the inſyr. 1 
gents, as for a riot only. 5 | if 
Poph. 121, It has been holden 7 all the judges, that it is lawful for all the 1 
122 | 6, King's ſubjects to arm themſelves, without any ſpecial commiſſyy 
. doing, in order to ſuppreſs a riot or a rebellion. 
5 Stat. Tr. If a number of men, armed with weapons offenſive. and de. 
7- fenſive, are aſſembled with a treaſonable deſign, this is an ove: Wl 
| — act in every one of them, of levying war againſt the king, al. 2 
* 635. though nothing further be done. | f 
But the being in company with ſuch as are guilty of levyn 4 
War againſt the king is not, in all caſes, an overt act of ſuch |: N 
vying war. Sf Lad a> 7 
3 Inſt. 10. It was found, by a ſpecial verdict, that divers perſons, wh: hs 


were in company with thoſe who had levied war againſt the 
king, had joined them pro timore mortis, It was adjudged, thi 
this was not an overt act of levying war againſt the king; becauſ: bl 
what they did was done for fear of death. 
Kel. 94:79; It was found by a ſpecial verdict, that a great number 0 
Green's perſons armed were aſſembled, under the pretence of pulling 


Roe down bawdy-houſes; that the defendant was amongſt them, wi 
1585. throwing up his cap, and hallowing, with a ſtaff in his hand; let 
| and that, whilſt he was amongſt them, he was knocked dom do 
by a party of the king's ſoldiers, who came to ſuppreſs them, ki 
and was then taken: but as the verdict did not find any pat 
ticular a& of force committed by the defendant, or that he * 
was aiding or afliſting to the reſt, the judges all agreed, thit 
this was not an overt act of levying war againſt the king; be. to 
cauſe it is poſſible that he might have been there only out d 2g 
curioſity. | 
Moor, 621, But, if a man have attended one of the principal perſons among! 
622. the inſurgents, from the beginning of an inſurreCtion, this, a- ſer 
el. 76,7. though he was not privy to the deſign, is an overt act of levyin cle 
war againſt the king. | me 
3 lat. 9. Every aſſembling of a number of men in a warlike manner, u 20 
x Hawk. withſtand the king's lawful authority, is an overt act of levying cal 
n againſt the king. 
Bro. Teal. The defending of a fort or caſtle againſt the king's farces 18 an 
pl. 244 covert act of levying war againſt the king. on 
3 Init. 10. H. P. C. 14. 
3 Inft. 10. An inſurrection to raiſe the price of ſervants” wages, contra ley 
to the ſtatute of labourers, was holden, by all the judges, to be u 20 
overt act of levying war againſt the king; becauſe the offende" ace 


took upon themſelves the reformation of the law, which ſubjeC 

by the gathering of power, ought not to do. Fs 

3 Inſt. . It is in two books laid down generally, that if a number © 

2 And. 4+ men afſemble in a warlike manner, in order to deliver men of 
of priſons, this is an overt act of levying war againſt the king. 

ſa 


5 
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In other books it is laid down, that an inſurrection with a deſign Kel. 75. 77. 
to break open one gaol, and ſet the priſoners therein at liberty, is . 251. 
not an overt act of levying war againſt the king, but that an in- 
ſurrection with a deſign to break all priſons, and ſet all priſoners at 
li , is. 

9 aſſembling of a number of men, in a warlike manner, 3 In. 9, 10. 
with an intention to reform the government or the law, is an overt 2 * 
act of levying war againſt the king. | n ia 

The Earl of Eſex went from his houſe with a number of armed Moor, 621. 
men into the city of London, and prayed the aſſiſtance of the citi- Earl of 
zens to force his way to the queen, in order to remove his enemies —_ 
from her perſon. This was adjudged an overt act of levying war 

againſt the queen. | MY 

A number of perſons armed in a warlike mannerwent to Lam- Cro. Car. 
beth-bouſe with a deſign to ſeize the Archbiſhop of Canterbury, 539: _ 

who was one of his Majeſty's privy counſellours. This was holden — : 
to be an overt act of levying war againſt the king. 5 

An inſurrection, with an intention to alter the religion eſta- 3 Ind. 9. 
bliſhed by law, is an overt act of levying war againſt the king. Pook. bg 
1 Hawk. P. C. c. 17. 


Every aſſembling of a number of men, in a warlike manner, ; Iaſt. 9. 
with a deſign to redreſs a publick grievance, is an overt act of = 
levying war againſt the king; becauſe this, it being an attempt to Sid. 458. | 
do that by private authority which only ought to be done by the 1 Hawk. 
king's authority, is an invaſion of the royal prerogative. P. C. e. 17. 

An inſurrection, with a deſign to pull down all bawdy-houſes, Kel. 77. 
was holden to be an overt act of levying war againſt the king, id. 388. 

If a number of men aſſemble in a warlike manner, with a deſign 3 Inft. ro. 
to throw down all incloſures, this is an overt act of levying war H. P. C. 14 


againſt the king. 1 


But, if a number of men, armed in a warlike manner, are aſ- z Inſt. 10. 
ſembled with an intention of only throw ing down a particular in- —— _—_ 
cloſure, by which they are prevented from enjoying a right of com- p. * c. 17. 
mon, this may amount to à rout or riot; but it is not an overt 
act of levying war againſt the king; becauſe the deſign, in this 
caſe, is the redreſs of a private grievance. | 


As the words of this clauſe are do levy war, a conſpiracy with 4 Inſt. g. 


es is 1 an intention to levy war againſt the king does not amount to an a . 

overt act of levying war againſt him. : 1 Hawk. P. C. e. 37. 

But, if there have been ſuch conſpiracy, and war be afterwards ; rg. 9, Z 

:ontratf levied, the conſpiracy is, in every one of the conſpirators, an overt 10. 138. 
to be al att of levying war againſt the king, inaſmuch as there can be no — pg 
3 acceſſary in high treaſon. | 1 Hawk. P. C. c. 17. 
ub ä 
aber dl 
nen ol 
ing. 
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() Of adhering to the King's Enemies. - 
BY the 25 Ed. 3. fl. F. c. 2. it is declared to be high treiſ „ 
4 If a man be adherent to the enemies of our lord the ki _ 
ce in the realm, giving to them aid or comfort in his realm, t * 
t elſewhere; and thereof is provably attainted of o. deed b with 
; « people of his condition.” 8 
3 Inft. 7. A queen regnant is not matiencd i in this clauſe : but the con. I 
Zoey N iruQtion has been, that ſuch a queen is within the meauing of the 22 
p. C. c. 1. Words our lord the king. | <a 
20. i} 
: The word enemies in this clanſe 3 is not confined to the ſub the 
of a ſtate at war with the king; for if any of the ſubjects of: 
ſtate in amity with the king have commenced, or have made pre A 
parations for the commencing of hoſtilities agalnft the king, thek «1 
are his enemies. 1 20 
Salk. 635. If any ſubjects of a ſtate in amity with the king are in the « le 
1 ſervice of a ſtate at war with the king, the giving aid or comſon « fi 
to theſe is adhering to the king's enemies; for they are to be cot infe1 
ſidered by all ſtates, except that of which they are ſubjects, asthe an © 
ſubjects of the ſtate in whole ſervice they are. was 
Duke of It was holden, that the Scots, who invaded the realm in the {104 
Norfoll's reign of Queen Elizabeth, were the queen's enemies within ti B 
N. b. C. meaning of this clauſe z although there was at that time no wa opin 
164 betwixt England and Scotland. ing | 
5 Stat. Tr. Tf the French king ſhould, in time of peace, fend an army ts hold 
Vaaghan's one of the ſea ports of France, with a deſign to invade any par the 
cale, of the king's dominions, every French ſubject in that army wou It 
be one of the king's enemies. lette 
Salk. 635. It has been holden, that adhering to the ſubjefts of a ſtate 2 not 
: 8 war with the king, againſt the king's allies, is an adhering totlt was 
1 Hawk, King's enemies. | | Gre, 
P. C. c. 17. 4 23. A 
3 Inf. rr. 5g | or comforting the king's ſubjects, who hare levied wa = 
H.P.C.14 againſt him, makes the perfon who does this a principal in the box 
ye 5. high treaſon of lev ying war againlt the king: but it is not an a6 15 F 
herence to the king's enemies ; becauſe tuch ſubjects are not ene wo 
mies, but traitors. f 
3 Inſt. ro. The giving of any kind of aid or comfort to the i enemie Fs 
ec is an overt act of adhering to chem. 8 
p. C. c. 17. 828. 
Ibid. If a caftle belonging to the king he ſurrendered for reward v (H 
his enemies, this is an overt act of adhering to them. 
2 Ventr. 31. The enliſting of a man, and ſending him into the ſervice 1 i 
3 ſtate at war with the king, is an overt act of adheringyto i 5% 
king's enemies. B 
Salk. 635. If one of the king's ſubjects be enliſted into the ſervice of 1 B 
+ a 5 ſtate at war with the king, and march, this is an overt at of 1 « p 


hering to the king's enemies, 
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If a man take a commiſſion, to cruiſe in one of the ſhips of a 5 Stat. Tr. 
tate at war with the king, againſt the king's ſhips, or againſt the 1 
ſhips of his ſubjects or allies, and go on board the ſhip, this is — , 
an overt act of adhering to the king's enemies, although he never Saik. 635. 
commit any act of hoſtility. 

But, if one of the king's ſubjects do reſide in a ſtate at war : H. H. 
with the king, without giving any aſſiſtance to the carrying on of P. C. 265. 
the war, this is not an overt act of adhering to the king's enemies. 

In a very late caſe, it was inſiſted for the defendant, at a trial 378. Rey. 
at bar, that ſending letters of advice or intelligence to the ſubjects Henſey's 
of a ſtate at war with the king is not an oyert act of adhering to ©, Tn 
he king's enemies, = TIM 
10 Stat. Tr. App. 77. {Rex v. Stone, 6 Term Rep. 529. S. P. 


And from the 2 & 9g Ann. c. 20. f 34. by which it is enacted, 
« That if any officer or ſoldier in her Majeſty's army ſhall give 
« advice or intelligence to any enemy of her Majeſty, either by 
« letters, meflages, figns, or tokens, or in any way whatſoever, 
« ſuch perſon ſhall be e guilty of high treaſon,” it was 
inferred, that if the giving of ſuch intelligence had before been 
an overt act in every ſubject of adhering to the king's enemies, it 
was unneceſſary to enaCt, by a new ſtatute, that the doing thereof 
{ould be high treaſon in an officer or ſoldier. 

But the judges of the court of King's Bench were clearly of 
opinion, that the ſending of {ſuch letters is an overt act of adher- 
ing to the king's enemies; and it was faid, that the ſame had been. 
holden by all the judges in Gregg's eaſe, which was ſubſequent to 
the ſtatute of the 2 & 3 Arn. c. 20. 

It was likewiſe reſolved in this caſe, that the ſending of ſuch 
letters, although they were intercepted at the poſt-office, and did 
not go, is an overt act of adhering to the king's enemies; and it 
was ſaid, that the ſame had been holden by all the judges in 
Gregg's caſe, . | ; 

A conſpiracy, with an intention to give aid or comfort to the 3 Inft. 9. 
king's enemies, does not amount to an overt act of adhering to = P- C295 
the king's enemies; for as the words of this clauſe are be adherent, 3 
an actual adherence is neceſſary to the completion of the of- P. C. c. 17. 
fence. | 527. 

But, if there have been ſuch conſpiracy, and aid or comfart be ; Iaſt. g, 
afterwards given, the conſpiracy is an overt act in every one of 29- 135. 
the conſpirators of adhering to the king's enemies, inaſmuch as = 3 
there can be no acceſſary in high treaſon. 


1 Hawk. P. C. ubi ſupra. 
(H) Of counterfeiting the Great Seal, Privy Seal, 
Privy Signet, or Sign Manual. 
B the 25 Ed. 3. f. 5. c. 2. it is declared to be high treaſon, 
« If a man counterfeit the king's great or privy feal.” 

By the 1 Mar. ff. 5. c. 6. 5 2. it is enacted, . That if any 
perſon doth falſely forge - counterfeit the queen's ſign manual, 

| | 13 « or 


518 1 Creaton. 8 | 
4 er privy ſignet, every ſuch offence ſhall be deemed and adjudged WW .1; 
« high treaſon,” | 


And by the 7 Ann. c. 21. f 9. it is enacted, * That if amy WW - 4 

« perſon ſhall counterfeit her Majeſty's ſeals, appointed by the go If 

ec twenty-fourth article of the Union to be kept, uſed, and con. with 

et tinued in Scotland, that the doing thereof ſhall be conſtrued en. 

| « and adjudged to be high treaſon.” he 

3 Inſt. 15. It is not a counterfeiting within the meaning of any one 1 10 
H. H. P. C. theſe ſtatutes, unleſs the counterfeit thing reſemble the thing 

181. , : to al 

| counterfeited. | 10 

But it is not neceſſary that there ſhould be an exact reſemblance bo. 


between the thing counterfeited and the counterfeit thing. 
2 Roll. Rep. A perſon had counterfeited the privy ſeal: but, that there 5 K 


3 rs might be ſome differences between the counterfeit and the true 2 
caſe. privy ſeal, he had, with deſign, left out the crown; and he had WAR 77; 
1 H. H. P. C. alſo left out ſome letters and inſerted others in their ſtead, 1285 
187 This, notwithſtanding the differences, was holden to be a coun. fred 
terfeiting of the privy ſeal. —_ 
1H.H.P.C. It is ſaid, that the engraving of a ſeal, which reſembles the — 
185. great ſeal, without a warrant from the king, does not ſeem to Abe 
be a counterfeiting of the great ſeal, within the meaning of the ment 
1 3. ft. F. c. 2. unleſs an impreſſion of the engraved ſeal be 
| xed to ſome inſtrument, l Ar 
D. - And Hale, Chief Juſtice, in ſpeaking of this, mentioned the caſe or thi 
of -making a tool or inſtrument for coining money, which, at the ſtatut 
time he wrote, was not high treaſon, unleſs 2 counterfeit be ar 
money had been actually coined therewith, Bu 
But, as theſe caſes are not Gmilar, the words of the ſtatute count 
being in the one caſe doth counterfeit the king's great ſeal, in the | the e 
other doth counterfeit the king's money, the caſe mentioned does not can b 
conclude to the point. | 
| » Roll. Rep. It is in one caſe ſaid, that where a man had affixed an impreſſion ( I 
| . of a counterfeit privy ſeal to a patent, and had afterwards ob- 
tained the great ſeal to be affixed to the patent, and collected 
money by virtue thereof, this was, upon the whole circumſtances 
of the caſe, adjudged to be a counterfeiting of the privy ſeal. Y 
But it ſeems to be the better opinion, that counterfeiting an 0 
impreſſion of any one of the three ſeals, or the fign manual, 1s It i 
high treaſon, although no improper uſe be made of the counter- do or 
feit thing. | realm 
The ſtatutes, which prohibit the counterfeiting of any one of E 
theſe ſeals, or the ſign manual, are entirely ſilent as to the uſe that none 
may be made of the counterfeit thing. 1 2 cou 
H. H. p. c. In one book, of the beſt authority, the counterfeiting of an im- Th 
184. preſſion of any one of theſe ſeals, or the ſign manual, is, without ſtop | 
{ſaying any thing further, laid down to be high treaſon. | Febru 


Bro. Treaf, And in the caſe of eG ry, oa king's money, the couſ- ſame 
= ; terfeiting has been holden to be high treaſon, although the coun: tax ot 
1H.8.P.C, terfeit money were nat uttered, . - - bs e $4 7 3% ud 
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It has been holden, that the counterfeiting of a great ſeal, H. li. p. c. 
which has not for ſome time been made uſe of, is high treaſon. *77- 

At the common law a miſuſe or an abuſe of the great ſeal was, 
in ſome caſes, high treaſon. a 1 1 vt 

If the Chancellour had affixed the great ſeal to an inſtrument, 7 Iaſt. 15, 
without the proper warrant for ſo doing, this would, at the com- 8 
mon law, have been high treaſon; becauſe it was a miſuſe. ß 
the great ſeal. 1561 „ Wu 5 

If a man, after ſtealing or finding the great ſeal, had affixed it ; Int. 16. 
to an inſtrument, this, it being an abuſe of the great ſeal, by a 
perſon who never had authority to uſe it, would, at the common 
o, have been high treaſon. | FETs in 

But neither a miſuſe nor an abuſe of the great ſeal is, ſince the 3 Iaſt. 15, 
25 Ed. 3. fl. 5. c. 2. high treaſon ; becauſe, there is not, in either 5b C. g 
caſe, a counterfeiting thereof. | | x 

The making of any alteration in, or addition to, what is con- 3 Inft. 25. 
tained in an inſtrument, after the great ſeal has been thereto af. ** 5: 
fixed, is uot high treaſon 3; becauſe this is only an abuſe of the p. C. 0. 17. 
great ſeal. | D 
* It is not, for the fame reaſon, high treaſon to take the wax, 3 I». 15, 
which has been impreſſed with the great ſeal, from one inſtru- Hp C. 18 
ment, and afhx it to another. Kel. 80, - 1 Hawk, P. C. ubi ſuprex 


$ 


An intent, or an attempt, to counterfeit one of the three ſeals; 3 1nd. 15. 
or the ſign manual, is not high treaſon ;- for, as the words of the 3 
ſtatute are doth counterfeit, the offence is not complete unleſs there fia. 
be an actual counterfeiting. | ' 

But, if any one of theſe ſeals or the ſign manual has been 3 lost. 16, 
counterfeited, every perſon, who was aiding in or conſenting to 7 1 
| the counterfeiting, is guilty of high treaſon; inaſmuch as there 18. * 


can be no acceſſary in high treaſon. | | Kel. 19. 


(1) Of counterfeiting or diminiſhing the Money 
current. | 


BY the 25 Ed. 3. ft. 5. c. 2. it is declared to be high treaſon, 
« If a man doth counterfeit the king's: money.“ | x 
It is laid down, that the words the king's money, in this clauſe, 2 Inſt. 577. 


my mean ſuch gold and ſilver coins as are coined within the LES ih 


957. 


It ſeems, from a late tranſaction, that the counterfeiting of 
money, after a ſtop has been put to the currency thereof, is not 
a counterfeiting within the meaning of this clauſe. | 

The currency of the gold coins called broad pieces was: put a 
ſtop to by a proclamation, bearing date the twenty-firſt day of 
February one thouſand ſeven hundred and thirty-two; and, by the 
lame proclamation, the collectors and receivers of the revenue 
tax or taxes were commanded to receive ſuch broad pieces, for 
und during the ſpace of one year from the date thereof, at the 

VV an rate 
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ug rate of four pounds one ſhilling per ounce troy, in all paymeny 
on account of the revenue tax or taxes. 
By the 6 Geo. 2. c. 26. which ſtatute was made very ſoon after 
this proclamation, it was enacted, . That if any perſon ſhall, on 
« or before the twenty- firſt day of February one thouſand ſeyen 
% hundred and thirty-three, forge or counterfeit any of the gold 
coins called broad pieces, every ſuch offender ſhall be adjudgel 
« guilty of high treaſon.” 
This ſeems to be a legiſlative declaration, that the forging ct 
counterfeiting of the king's money coined within the realm, after 
a ſtop is put to the currency thereof, is not high treaſon within 
the 25 Ed. 3. ft. 5. c. 2.; for if it be ſo, there was no need to 
make it ſo in this particular caſe by an expreſs ſtatute. 
1 Hawk. A counterfeiting of the king's money in Ireland, or in any other 
* & 17+ place ſubject to the Britiſb crown, is a counterfeiting within tle 
$ 67: meaning of the 25 Ed. 3. ft. 5. c. 2. 
3 laſt. 16, If a perſon, employed by the king in coining, coin money of 
an leſs weight than it ought to be, or with more alloy in it than 
1 Hawk, there ought to be, this is a counterfeiting of the king's money 
F. C. c. 17. within the meaning of the 25 Ed. 3. fe. 5. c. 2. 


$ 55» "P'S 
By the 1 Mar. ft. 2. c. 6. it is enated, . That if any perſon 
« or perſons ſhall falſely forge and counterfeit. any ſuch coin of 
« gold or ſilver, as is not the proper coin of this realm, and i 
4c or ſhall be current within this realm, by the conſent of the 
« queen, her heirs, or ſucceſſors, every ſuch offence ſhall be deen- 
« ed and adjudged high treaſon.” | 7 
By a clauſe in this ſtatute it is expreſsly enacted, „ That the 
« counſellours, procurers, aiders, and -abettors of the perſon or 
on 2 guilty of the offence — made high treaſon, ſhall 
« be deemed and adjudged guilty of high treaſon.” 
And there is in all ſubſequent ſtatutes, which make any of- 
fence relating to money high treaſon, a clauſe to the ſame 
But all theſe clauſes ſeem to be rather ex abundanti cautelg, 0 
in terrorem, than ex neceſſitate. | 
| Dyer, 296. [t was indeed holden, in one old caſe, that the receiving and aid 
| Sta. ich, ing of a man after he had been guilty of counterfeiting the king 
[ 22 El. money is not high treaſon. ö f 
| 3 Ind. 133. But it is, in divers books, laid down, that ſuch receiving and aid: 


By the 5 El. c. 11. 5 2. it is enacted, „ That from and aftet 
«© the fifth. day of May next coming, clipping, waſhing, round- 
| « ing, or filing, for wicked lucre or gain's ſake, of any of the 

ll « proper monies or coins of this realm, or the dominions thee 
ot 2 | 4 , . A 


i * 127- ing make the perſon guilty thereof a principal in this, as well as in 
4 3 any other ſpecies of high treaſon. 

4 Kel. 33. And it was reſolved at the Old- Bailey, by all the judges preſent, 
1 8 cafe, that the uttering of counterfeit money by a perſon who knew 
i 26 - the counterfeiter thereof, is high treaſon; becauſe it is an aiding 
5 after the fact. 
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monies or coins of any other realm, allowed to be 
« 2 this realm, or the dominions thereof, at — 25 
« ſent; or that hereafter ſhall be lawful monĩes or coins of N - 
« realm, or the dominiong thereof, or of any other realm, and by 
« proclamation allowed to-be current here by the queen's Ma- 
« jeſty, her heirs or ſucceſſors : ſhall be taken, deemed, and ad- 
« judged, by virtue of this act, to he high treaſon, 281 
5 the 18 El. c. 1.5 1. after reciting, that, ſince the making of 
the Ratute of the fifth year of her Majeſty's reign, divers evil- 
diſpoſed perſons, knowing that the ſaid law qught to — * 
ed ſtrictly, according to the words thereof, and that ike 0 _ 
ought not, by any equity, to receiye the like r 55 
deviſed arts for the diminiſhing of monies and coins, 2 the 
2s well of her Majeſty as af her ſubjects, it is enacted, . That it 
« any perſon ſhall, from and after the fifth day of May next 
« coming, for wicked lucre and ain's ſake, by any art, way, or 
« means whatſoever, impair, diminiſh, falſify, ſcale, or lighten 
« the proper monies or coins of this realm. or any the dominions 
« thereof, or the monies or coins of any other realm, allowed to 
« he current at the time of the offence committed within this 
« realms or any of the dominions of the ſame, by the proclama- 
« tion of the queen's Majeſty, her heirs or ſucceſſors; every ſych 
« offence ſhall be taken, adjudged, and deemed to be high trea- 
6 ſon,” 
By the 8 & g W. 3. c. 26. f J. [made perpetual by 7 — 
. 25. ] after reciting, that, notwithſtanding the laws in force 
2gainſt counterfeiting the monies and coins of this realm, this 
offence doth daily increaſe, it is enacted, “ That no ſmith, en- 
* graver, founder, or other perſon or perſons whatſoever, (other 
than and except the perſons employed, or to be employed, in or 
for his Majeſty's mint or mints, in the Tower of London, or 
* eliewhere, and for the uſe and ſervice of the ſaid mints only; 
* or perſons lawfully authorized by the Lords Commiſſioners of 
the Treaſury, or Lord High Treaſurer, for the time being, ) ſhall 
* knowingly make or mend, ar begin or proceed to make or 
mend, or aſſiſt in the making or mending of any puncheon, 
' counter-puncheon, matrix, ſtamp, die, pattern, or mould (a) of 
« ſteel, iron, filver, or other metal or metals, or of ſpaud, fine 
* founders' earth, ſand, or any other materials whatſoever, in or 
* upon which there ſhall be, or be made or impreſſed, or which 
vill make or impreſs the figure, ſtamp, reſemblance, or ſimili- 
* tude, of both or either of the ſides or flats of any gold or ſilver 
coin current within this kingdom; nor ſhall knowingly make 
wor mend, or begin or proceed to make or mend, or aſſiſt in 
* the making or mending, of any edger or edging tool, inſtru- 


. 66 
* ment or engine, not of common uſe in any trade, but con- 


* trived for marking of money round the edges with letters, 
* grainings, or other marks or figures, reſembling thoſe on the 
* edges of money coined in his Majefly's mint, nor any preſs 
* for coinage, nor any cutting engine for cutting round blanks 
* by force of a ſcrew out of flatted bars of gold, liver, c or ber 

| « metal z 
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[(a) Hugh 
nnard wag 
indicted for 
having in 
his poſſeſ. 
fion one 
«« mould of 
4 lead. 
As the words 
„ mould or 
„pattern“ 
are omitted 
in the laſt 
clauſe of this 
ſection of 
the act, it 
was ſubmit» 
ted to the 


«K e“ l 
And, ſe- : 
condly, if it 
be fo come 
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priſed, Whe- + *© metal; nor ſhall knowingly buy or ſell, hide or conceal, ot 


therit © without lawful authority or ſufficient excuſe for that p 
be deſcribes ©© knowingly have in his, her, or their houſes, cuſtody, or pol. 


in the in- «© ſeſſion, any ſuch puncheon, counter-puncheon, matrix, ſtamp, 
ditment 33 4 die, edger, cutting engine, or other tool or inſtrument, before 
e aſtry- . mentioned; and if any ſmith, engraver, founder, or other per. 
« ment” 4 ſon or perſons whatſoever, (other than and except as aforeſaid, 


1 4 ſhall offend in any of the matters or things aforeſaid, then al 
tute ? The and every ſuch offender and offenders ſhall be, and is and are 


Judges were 6 hereby adjudged to be, guilty of high treaſon.” 
mous 


unanl , 
firſt, That this mould was a tool or inſtrument mentioned in the former part of the ſtatute, and there. 
fore compriſed under the general words. And, ſecondly, That, as it is exprefily mentioned by name in 
the firſt clauſe, with reſpe& to the making or mending, it need not be averred to be a tool or inftroment 
ſo mentioned. 2 Bl. Rep. 809. So alſo in the ſame caſe, whether a mould, having only a reſemblance 
of the coin inverted, was not an inſtrument, which would mate and impreſs the reſemblance rather than 
one on which the reſemblance was made and impreſſed, (which was the way it was laid in this indid- 
ment, ) the ſtatute ing to diſtinguiſh between ſuch as will make or impreſs the ſinvilitade, &c. aa 
matrix, die, or moule ; and ſuch on which the ſame is made or impreſſed, as a puncheon, &c. 4 
majority of the judges thought the indietment good, becauſe the flamp of the coin was certain 


* Impreſſed on the mould; but they thought it would have been more accurate, had it charged « 1 


«« mould that would make and impreſs the ſimilitude, &c. And in this opinion, ſome, who other- 
wiſe doubted, acquieſced. 2 Bl. Rep. 822. But an inſtrument which would only impreſs the figure of 
anly part of one fide of the coin, is not within the ſtatute, Ca. temp. Hardw. 371. 


By 5 2. it is enacted, © That if any perſon or perſons what- 
« ſoever ſhall, without lawful authority for that purpoſe, wit- 
« tingly or knowingly convey, or aſſiſt in conveying, out of his 
« Majeſty's mint in the Tower of London, or out of any other of 
« his Majeſty's mints, any puncheon, counter-puncheon, matrix, 
die, ſtamp, edger, cutting engine, preſs, or other tool, engine, 

« or inſtrument, uſed for or about the coining monies there, or 
« any uſeful part of ſuch tools or inſtruments, that then, as 
« well the ſaid perſon and perſons ſo offending, as alſo all and 
« eyery perſon 'and perſons knowingly receiving, hiding, or con- 
« cealing the ſame, ſhall be, and is and are hereby adjudged to 
v* be, guilty of high treaſon.” = 
By F 2. it is enacted, © That if any perſon or perſons (other 
« than the perſons employed in his Majeſty's mint or mints, or 
« ſuch as ſhall have authority from the Lords Commiſſioners of 
« the Treaſury, or the Lord High Treaſurer, for the time being) 
« ſhall mark on the edges any of the current coin of this king- 
« dom, or if any perſon or perſons whatſoever ſhall mark on the 
« edges any of the diminiſhed coin of this kingdom, or any couu- 
- « terfeit coin reſembling the coin of this kingdom, with letter 
« or grainings, or other marks or figures, like unto thoſe on the 
« edges of money coined in his Majeſty's mint; every ſuch offence 
« ſhall be, and is hereby adjudged to be, high treaſon.” 
[ſt has been By g 4. it is enaCted, „ That if any perfon or perſons what. 
reſolved 4 ſoeyer ſhall colour, gild, or caſe over, with gold or filver, & 
Pk of the “ wit any waſh or materials producing the colour of gold « 
tatute, that « ſilver, any coin reſembling any of the current coin 
tek uh. kingdom, or an round blanks of baſe metal, or of coarſe gol 
ther the co- ** Or filver, of a fit ſize and figure to be coined into coun 


louring be (e milled money, reſembling any of the gold or ſilver coin of this 
3 « kingdom; 
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rpoſe of | 
fit ſize to be coined i er 12 
pol. of on op 1 inko pieces reſembling cur- 
16: WY en p64 in of chis kingdom 5 al and every fuch perſon nd re 
efore pF Pc galt of high 3 is and are hereby adjudged ſuperficial 
10 J tently by sagen the application of agus fertis, or other . — ag 
1 70 bak, O. B. 6 Dec. 1776. Leach's Hawkins, e. my, chemical power, Rex v. Lacy and 
d are | | 
the 15 G. 2. c. 28. F1. it is enacted, . That i | 
© N ae PI after the ewenty-ninth day of . —— 
men « 2 the Lofal 85 dred and forty-two, waſh, gild, or colour 
umu 7 ; ver coin called a ſhilling or a ſixpence, or an 
© "ADL « counterfeit or falſe ſhilling or ſi v J 
er thi « impreſſion, or any part of th _ ixpence, or add to or alter the 
indi « lawful or . 5 ſhil r hen tog oro of ſack 
_ or eit ſhilling or ſixpence, with intent to make 
be. 4 « ſuch ſhilling reſemble, look like aſs f ; 
erte) « gold coin called a nies ; Or with ihdene 8 * be f g - — 
4 « reſemble, look lik . eee 
. , e, or pals for a piece of lawful gold coi 
| « a half.ouinea ; gold coin called 
= Wt Th II: 
6 . or ings, or add to 
— Or, = 
vi- Wh © penny reſemble look lik n 
f hs « intent to make a farthi ©, or pals for a lawful ſhilling ; or with 
her of « ful ſixpence; the perſ 2 
aun « matters aforeſaid ſhall be, 222 ny Mr 
. 
ende of tigh ene ee 
ems to have been always the bett j 
n, 28 or G] w : 7 er opinion, that onl old Inſt. 
Il and 25 Bd. 3 fs. are the king's money within the meaning 2 — gs 
Con- o . SL fo To ; 88. 17. 
ed to me doubt ſeems formerly t . m 
P 
(other were not high treaſon. F oi r 
ts, or In order t E 
Ss be 18 y * g concerning this matter, it is by 
215 . $6. ared, „That the coining or counter- 
xing) citing any of the copper m Sear, — 
king: br pper money af this kingdom is only a miſ- 
on the It has already been obſerved, tha 
N t iſoal 3 d, that the counterfeiting of the 
— pu a or treaſon, unlefs the counterfeit ſeal be like — 
Mn the There 1 ; ED 
Cn. 
| like the true money : for the word coin r 
What ⸗ and if there be not a likeneſs. erfeit implies a likeneſs ; 
er, 0 lition or ff eſs, there is very little danger of im 
ld or It is Jann from the counterfeit money. | * 
f this in the Ns > E. book, that it is a oounterfeiting with- 1 H.H.P.C. 
e gold feit mon 8 e 25 Ed. 3. ft. 5. c. 2. although the counter- 
2 whe 10 be not exactly like the true money; . - 
of thi 6 * chat a likeneſs is neceſſary. Z 
| = And 2 4 j 


u, o 1 | 
:nodom ; or if gild | 
« kingdo any perſon or perſons ſhall gild over any ſilver fee in. 
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And that claule of the 25 Ed. 3. ff. 5. g. 2, which makes it high 


| treaſon to bring counterſeit money into the realm, has in it theſ 
words counterfeit to the money of England. | 


2 Bl. Rep. It has been reſolved, that to counterfeit the impreſſion of hall. 
* a- guinea on a piece of gold previouſly hammered, not round, and 
not paſſable in the condition it was, is not high treaſon ; for th 


offence is incomplete.) | | 
Bro. Treal. The counterfeiting of money is high treaſon, although the ſame 
2 16. be not uttered ; for neither the 25 Ed. 3. fl. 5. c. 2. not auy other 
1 H. H. p. C. Of the ſtatutes make uttering a part of the offence. 
214. 1 Hawk. P. C. c. 17.4 55. 


H. F. C. iaꝛ. The uttering of counterfeit money was heretofore only a miſde. 
Ha meanour, although the perſon who uttered ſuch money knew i 
p. C. c. 15. to be counterfeit. . 
56. | 5 
But by the 15 G: 2. c. 28. this offence is, in ſome caſes, made 
felony, | 


o 


(K) Of bringing counterfeit Money into the Realm. 


J the 25 Ed. 3. fl. 5. c. 2. it is declared to be high treaſon, 
« If a man bring falſe money into this realm, counterfeit to 
« the money of England, as the money called Luſbburgb, or other 
« like to the ſaid money of England, 3 the money to be 
c falſe, to merchandize gr make payment, in deceit of our lord 
de the king and of his people,” | 
By the 1 & 2 Ph. & Mar. c. 11. after reciting that many il. 
diſpoſed perſons have of late brought into this realm, from part 
beyond the ſeas, forged and counterfeit money, like to ſuch coin 
of gold and filver of other realms, as, by the conſent of the king 
and queen our ſovereign lord and lady, are allowed to be current 
within this realm ; and have uttered the ſame here by merchat- 
dizing and otherwiſe z becauſe the ſaid ill-diſpoſed perſons hart 
perceived, that there is not any ſufficient law provided for th 
condign puniſhment of offenders in that behalf, it is enaQted 
« That if any perſon or perſons ſhall bring from the parts be. 
« yond the ſea into this realm, or into any of the dominions d 
« the ſame, any ſuch falſe and counterfeit coin or money, ben 
« current within this realm as is aforeſaid, knowing the 
« coin or money to be falſe or counterfeit, to the intent to utter a 
« make payment with the ſame, within this realm or any ti 
« dominions of the ſame, by merchandizing or otherwiſe tit 
« all and every ſuch perſon or perſons ſo offending ſhall be deem 
« ed and adjudged to be offenders in high treaſon.” f 
Bringing counterfeit money into the realm is not within e 
meaning of theſe ſtatutes, unleſs it be like either the moneſ d 


| England, or like ſuch money of other realms as is current wit 


Bi 


this realm, 


FF EEE A 
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But it is not neceſſary that the counterfeit money ſhould be ex- 1H.K.P.c. 
aQly like the true money. a 184. 214» 

The counterfeit money muſt, in order to conſtitute this of- 3 loft. 18. 
fence, be brought from a foreign nation, and not from any place 


ſubje& to the Eng/;/b crown; for, although every ſuch place is, 83 


to many purpoſes, diſtinct from the realm, and, conſequently, a 867. 


bringing into the realm from ſuch a place would be a bringing into 
the realm within the letter of the 25 Ed. 3. f. 5. c. 2. or the 
i & 2 Pb. & Mar. c. 11. the conſtruction has been, that the 
bringing of counterfeit money from Ireland, or any place ſubject 
to the Engliſh crown, into England, is not ſuch a bringing into the 
realm as is within the meaning of either of theſe ſtatutes, 

It is laid down in one book, that the bringing of counterfeit ; 18. :8. 
money into the realm from a foreign nation is not high treaſon ; 
unleſs there be a merchandizing with or a payment of the mo- 
ney. 

In other books it is laid down, that as an actual merchandizing 1 H. H. p. c. 
with or payment of the money is not made part of the offence ?29- | 
by the 25 Ed. 3. ft. F. c. c. 2. or by the 1 & 2 Ph, & MH. c. 11. p. C. c. 27. 
the bringing of counterfeit money into the realm, with an in- 569. 
tention to merchandize therewith, or make payment thereof, is 


high treaſon; and that the bringing of it in is evidence of ſuch 


intent. 

The former, however, ſeems to be the better opinion. 

For in the 25 Ed. 3. fl. 2. c. 5. the words are, doth bring falſe 
money into this realm, counterfeit to the money of England, to mer- 
chandize or make payment ; which ſeem to imply, that there may 
be a bringing of counterfeit money into the realm, without an 
intention to merchandize or make payment; and if ſo, it would 
be a very hard conſtruction to hold, that the bringing in is in itſelf 
evidence of ſuch intention. 

And in the 1 & 2 Ph. & M. c. 11. the uttering of counterfeit 
meney, brought from a foreign realm, here by merchandizing and 
ctherwiſe, is recited as part of the miſchief, which is by that 
ſtatute intended to be remedied. 

The uttering of counterfeit money brought into the realm from 3 log. 18. 
a foreign realm is not high treaſon, unleſs it be uttered by the pers 
perſon who brought it in; the bringing of it into the realm only ho 
being made high treaſon. | 68, 


* 


e. BY 


: (L) Of flaying certain Officers. 


BY the 25 Ed. 3. ft. 5. c. 2. it is declared to be high treaſon, 
* If a man flay the Chancellour, Treaſurer, or any juſtice of 
i our lord the king of the one bench or of the other, a juſtice 
i, 2 eyre or of afſize, and all other juſtices aſſigned to hear and 
ermine, being in their places doing their offices.” f 
conſtruction has been, that this clauſe docs not extend to 3 Inf. 18. 


ny officers, except thoſe which are therein expreſsly mentioned. H. F. C. 17. 
1 Hauk. 


P. C. c. 17. - 
It 


leg. 18. It has been holden, that the wounding of one of the office, 
— mentioned in this clauſe, while he is in the execution of his off, 
. C. c. 19+ is not high treaſon, unleſs death enſue. e 
947. | | | ? 
By the 7 Ann. c. 21.568. it is enacted, « That if any per{q 
& ſhall ſlay any of the Lords of the Seſſion, or of the Lords g 
«; Juſticiary, fitting in judgment in the exerciſe of their ofic 
„ within Scotland, the doing thereof ſhall be conſtrued, adjudged, 
* and taken to be high treaſon.” | 


M) Of extolling or maintaining the Power of th 
| See of Rome. 


D che 5 El. c. 1. C 2. it is enacted, “ That if any perſon u 
te perſons, inhabiting or reſident within this realm, or with 
« any other part of the queen's dominions, after the firſt day d 
« April one thouſand five hundred and fixty-three, ſhall h 
« writing, cyphering, printing, preaching, or teaching, adviſed 
« and wittingly extol, maintain, or defend, the authority, juri 
« diction, or power of the Biſhop of Rome, heretofore claimel, 
<« uſed, or uſurped, within this realm, or in any country unde 
tc the queen's obeiſance; or by any ſpeech, open deed, or 20, 
8. « adviſedly and wittingly attribute any ſuch juriſdiction, auths 
s rity, or pre-eminence, to the ſaid ſee of Rome, or to any biſuq 
© of the ſame, within this realm, or in any the queen's domi. 
« nions z that then every ſuch perſon or perſons, ſo offending 
ac ſhall incur the dangers, penalties, pains, and forfeiture of the 

« ſtatute of premunire.” 
And by 5 10. it is enacted, „ That if any ſuch offender, afit 
« ſuch conyiction and attainder as is aforeſaid, do eftſoons con- 
«. mit or do the ſaid offences, or any of them, in manner as 
« form aforeſaid, and be thereof duly convicted and attainttd 
« he ſhall, for the ſecond offence, forfeit and ſuffer as in caſe d 

„ high treaſon.” 

Dyer, ada. It has been holden, that if a man write a book in defence « 
| the pope's juriſdiction within this realm, and afterwards publih 
| | it, he is liable to the penalties of this ſtatute. 
is Ni. It has been alſo holden, that if one man, knowing the puma 

of a book of this kind which was written beyond the ſeas, big 
it over, and ſecretly fell it, and another, having read or heard 
contents thereof, commend it, they are both liable to the penal 
. of this ſtatute. 
Ibid. But, if a man, who has heard the contents of ſuch a book, a 
buy and read it, he is not liable to the penalties of this ſtatute. 
Rav. 46. A defendant, who had been convicted of an offence 
Slade's caſe, this ſtatute, and had received judgment for the ſame, being 
by Manword, Chief Baron, whether he were ſtill of the i 
opinion ? anſwered, that he was. It was holden, at a meeting” 
the judges, that by this anſwer he became guilty of adviſedy ® 
wittingly maintaining the pope's power a ſecond time. But be 
> o 


Treaſon, | 

of the judges were of opinion, that theſe words, which were 
ſooken in anſwer to a queſtion put by the Chief Baron, did not 
amount to a maintaining 'of the pope's power. adviſedly and wit- 
tingl a ſecond time. * FLIME SD 


(N) Of refuſing a ſecond Time to take the Oath of 
Supremacy. | | 


Y ther El. c. 1.5 19. it is enacted, That every archbiſhop, 
« biſhop, and every other eccleſiaſtical perſon, officer, and 
« miniſter ; and every temporal judge, juſtice, mayor, and every 
| « other temporal officer and miniſter, and every other perſon re- 
« ceiving your Highneſs's fee or wages, within this realm, or any 
« your Highneſs's dominions, ſhall take the oath of ſupremacy 
« therein ſet forth.” | 
By 20. it is enacted, „“ That if any ſuch perſon ſhall ob- 
« ſtinately refuſe to take the ſame, he ſhall forfeit, during his life, 
« every ſpiritual promotion, benefice and office, and every tem- 
« poral promotion and office, which he hath ſolely at the time of 
« {ſuch refuſal.” | | 
By the 5 El. c. 1. 5 5. it is enacted, „That all perſons who 
« ſhall take holy orders, or who ſhall be promoted to any degree 
« of learning in any univerſity, within this realm, or the domi- 
« nions to the ſame belonging; all ſchoolmaſters or teachers of 
« children; all benchers, readers, utter barriſters and ancients, 
« in any houſe of court; all principal treaſurers, and ſuch as be 
of the grand company of every inn of Chancery; all attornies, 
« prothonotaries, and filazers ; all ſheriffs, eſcheators, and feo- 


« daries; and all other perſons, which ſhall take upon them or 


« be admitted to any office in the law ; and all officers and mi- 
« niſters of any court whatſoever ; and every of them, ſhall take 
the oath of ſupremacy, ſet forth in the 1 El. c. 1. intituled, 
« An aft refloring to the crown the ancient juriſdiction over the eftate 
« ecclefraſtical and ſpiritual, and abolifhing all foreign powers repug- 
« nant to the ſame, before he ſhall be admitted to take upon him 
* to uſe, exerciſe, ſupply, or occupy any ſuch vocation, office, 
degree, miniſtry, room, or ſervice, in the open court where- 
* unto he ſhall belong; and if he ſhall not belong to any open 
court, then in an open place before a convenient aſſembly to 
* witneſs the ſame, and before ſuch perſon or perſons, as ſhall 
© have authority, by common uſe or otherwiſe, to admit ſuch per- 
* fon to ſuch vocation, office, degree, miniſtry, room, or ſervice ; 
or elſe before ſuch perſon: or perſons, as by the queen's High- 


* neſs, her heirs or ſucceſſors, by commiſſion” under the great ſeal 


* ſhall be named and aſſigned. 

By 5 6. it is enacted, “ That every archbiſhop and biſhop ſhall 
have power to tender the {aid oath to every ſpiritual and eccle- 
* fraſtical perfon within his dioceſe.” 5 

By © 7. it is enacted, That the Lord Chancellour or Keeper 
* of the Great Seal for the time being ſhall and may, at all times 

g « hercafter, 


$97 


4 


* 


Treaſon; 

, & hereafter, ditect a commiſſion under the great ſeal to aty jy, 
cc ſon or perſons, giving them thereby authority to tender the 
« ſaid oath to ſuch perſon or perſons, as by the ſaid commiſſat 


« the ſald commiſſioners ſhall be authorized to tender the fame B 
«© unto,” N Rt _ a | the 
58. it is enacted, „That if an on appointed or poin 
« pellable by this act, or by the act Ann 2 ſaid firſt _ [the | 
i to take the ſaid oath, to whom the ſaid oath by ſuch comni. beo 
<<. ſion ſhall be appointed to be tendered, ſhall at the time of tf Bi 
« ſaid oath ſo tendered refuſe to take the ſame, the party ſo n. ment 
*« fuſing ſhall incur the dangers, penalties, pains, and forfeitug are t 
« of the ſtatute of premunire.* | | caſes 
And by { 11. it is enacted, © That if any of the faid perſon in ſt; 
« do, after the ſpace of three months after the firſt tender d red, 
the ſaid oath, the ſecond time refuſe to take the ſame, in om bas n 
& aforeſaid to be tendered, every ſuch offender fill for the ſans treaſc 
« ſecond offence ſuffer the ſame pains; judgment, and executin It 
« as is uſed in caſes of high treaſon.” « a 
But by $47: it is provided, „ That this act ſhall not extend E by 
c to compel any temporal perſon above the degree of a baron 2 
« take be ſaid Ao * “n 
And by g 20. it is provided, „That no. perſon ſhall be con- « for 
« pelled, by virtue of this act, to take the faid oath at the ſecond * du 
time of tendering the fame, except the ſame perſon ſhall be Bu 
« an eccleſiaſtical perſon, that ſhall have charge, cure, or office Th 
« in the church, or any office or miniſtry in any eccleſiaſtical the 0 
« court of this realm; or ſuch on as ſhall wilfully refuſe abrog 
« obſerve the orders and rites for divine ſervice, that be auths punill 
« rized to be uſed and obſerved in the church of England, alte before 
« that he ſhall be publickly admoniſhed by the ordinary, or ſon: WW") 
« of his officers for eccleſiaſtical caſcs, to keep and obſerve the Made, 
« fame; or ſuch perſon as ſhall openly and adviſedly deprave by 
« words, writings, or open facts, any of the rites and cers 
« monies authorized to be uſed in the church of England; d 
« ſuch perſon as ſhall ſay or hear the private maſs prohibited i Y 
« the laws of this realm.” | « 
By the 1 W.& M. A. 1. c. 8. 5 2. all former ſtatutes, ſo fara 10 ceff 
uy concern the oath of ſupremacy, are repealed, and the f put 
is abrogated. | * ſuc] 
But by g 2. it it enacted, “ That all perſons 2 than ſud e trea 
« concerning whom proviſion ſhall be made in this act, or in a By t 
« other act of this ſeſſion of parliament) who ſhall herealt" WWW tors 
be admitted into any office or employment, eccleſiaſtical a * ſhal 
<« civil, or come into any capacity, in reſpect or by reaſon where And 
1 they ſhould have been obliged, by any ſtatute, to take the . mat 
< abrogated oath, ſhall take the oaths by this act required to H, it 
« taken, in ſuch manner, at ſuch times, before fuch perſon pen: 


and in ſuch courts and places, as they ought to have taken il 
« ſaid oath in caſe the ſame had not been abrogated : and di 
« every ſuch perſon, who ſhall neglect or refuſe to take the ſan 
« ſhall incur and be liable to the ſame penalties, forfeiture 
15 « diſabilis 


Crealon. 


« pointed for or upon neglect or refuſal to take the ſaid oath.” 

By this ſtatute every perſon, who was before obliged to take 
the oath of ſupremacy, is obliged to take the oaths by this act ap- 
pointed to be taken; and is, in caſe of refuſal, rendered liable to 
the ſame penalties, forfeitures, diſabilities, and incapacities, as he was 
before liable to, for refuſing to take the oath of ſupremacy. 

But as it is not ſaid, that he.ſhall ſuffer the ſame pains, judg- 
ment, and execution, as is uſed in caſes of high treaſon, which 
are the words of the 5 Eliz. cap. I. or that he ſhall ſuffer as in 
caſes of high treaſon, which are the words generally made uſe of 
in ſtatutes making. oflences high treaſon, it may be fairly infer- 
red, that the refuſing a ſecond time to take the oath of ſupremacy 
has not, ſince the making of the 1 VJ. & M. A. 8. c. 8. been high 
treaſon, * . | | 

It is moreover provided by the 5 El. c. 2. C 10. „ That this 
act, or any thing therein contained, or any attainder to be had 
« by virtue of this act, ſhall not extend to make any corruption 
« of blood, the diſinheriting of any heir, forfeiture of dower, 
« nor to the prejudice of the right or title of any perſon or per- 
« ſons, other than the right or title of the offender or offenders, 
« during his or their natural lives only.” 

But there is not ſuch a proviſion in the 1 VJ. M. ff 1. cap. 8, 

The conſequence would be, that, if a ſecond refuſal to take 
the oaths by the latter act required to be taken in lieu of the 
abrogated oath of ſupremacy were at this day high-treaſon, the 
puniſhment of ſuch offence would be more ſevere, than it was 
before the making of the 1 W. & M. fe 1. c. 8. which is con- 


trary to the ſpirit of that ſtatute, and of the time in which it was 
made, | | 


(O) Of putting a Popiſh Bull in Ure. 


BY the 13 Eliz. c. 2. f 3. it is enacted, ©« That if any perſon 

«* fhall obtain from the biſhop of Rome, or any of his ſuc- 
* cefſors, any bull, writing, or inſtrument ; or ſhall publiſh or 
put in ure any ſuch bull, writing, or inſtrument; that. every 
* ſuch offence ſhall be deemed and adjudged -to. be high 


han ſuch *« treaſon,” | 1 
IT in 1 By the ſame ſection it is enacted, © That the procurers, abet- 
ereaſtt * tors, and counſellors, to the committing of the ſaid offences, 


tical d “ wall ſuffer as in caſes of high treaſonn Þ 
where! And by 94. it is enacted, . That: every aider, comforter, or 
the ſa g maintainer, of any offender againſt this act, aftet the com- 
ed to be x mitting of any of the ſaid offences, ſhall incur the pains and 
perſons penalties of the ſtatute of premunirg. - » : 
taken tht 3 

and thu 
the ſame, 
rfeiturth | 
Vol. VI. Mm 


9 


« dilabilities and incapacities, as by any ſuch ſtatute were ap- 
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(P) Of reconciling any Perſon, or being reconciled 
. to the See of Rome. 


Y the 23 Eliz. c. 1.4 1. after reciting that ſince the tatuy 
made in the thirteenth year of the reign of the queen, fy 
preventing the putting of popiſh bulls in ure, divers evil-affeQe 
perſons have practiſed other means than by bulls, to withdry 


the queen's ſubjects from their natural obedience to her majeſy, « . 

to obey the uſurped authority of the ſee of Rome, it is enaded, « f. 

That if any perſon ſhall have, or pretend to have power, « « 51 

« ſhall by any means put in practice, to abſolve, perſuade, a « fi 

| ec withdraw, any of the queen's ſubjects, or any within he 6 ty 

1 cc realms, from their natural obedience to her majeſty ; or t 15 

4 « withdraw any of them, for that intent, from the religion noy « Ja 

4 * eſtabliſhed to the Romiſb religion; or to move any of them, u 1 m 
= « promiſe any obedience to any pretended authority of the ſe * 1 

| cc of Rome, or of any other prince, ſtate, or potentate, to be hal Br 

| cc or uſed within her dominions; or ſhall do any overt act, fa they 

| cc that intent or purpoſe ; that then every ſuch perſon ſhall ſuf oath 

& as in caſes of high treaſon.” A 

i And by the ſame ſection it is enacted, © That if any perſia the x 
uw « ſhall, by any means, be willingly abſolved or withdraws u 
0 « aforeſ2id, or willingly be reconciled, or ſhall promiſe any obs liters 
by « dience to ſuch pretended authority, prince, ſtate, or potentate, 6. 4. 
11 ic as is aforeſaid, that then every ſuch perſon ſhall ſuffer as f I. 
| cc caſes of high treaſon.” ? | oaths 
{| By the ſame ſection it is enacted, “ That the procurers a room 
i «* counſellors unto any of theſe offences ſhall ſuffer as in caſes c da 
| high treaſon.” | oath 
| And by C. 3. it is enacted, © That any perſon, who ſhall wt By 
N e tingly be aider or maintainer of any perſon ſo offending the 1 
| “ knowing the ſame, ſhall ſuffer as in caſes of miſpriſion of li « th 
vv cc treaſon.” « or 
Is. Sar. 3.pl.g. It has been holden, that the bare pretending to abſolve a {ub « he 
11 — ject from his natural allegiance, without an actual perſuading lin « 1 
9 BY to withdraw the ſame ; and that the actual perſuading of a ſus « tal 
is ject to withdraw his natural allegiance, without pretending to. « thi 
. power of abſolving him, are both high treaſons within the meas &« ſy, 
1 ing of this ſtatute. | « thi 
By the 3 Ja. 1. cap. 4. 5 22. it is enacted, . That if any perl 1 82 


& ſhall, either upon the ſeas or beyond the ſeas, or in any ode 
&« place within the dominions of the king's majeſty, his heis 8 
* ſucceſſors, put in practice to abſolve, perſuade, or withan 
« any of the ſubjects of the king's majeſty, or of his heirs an 
cc ſucceſſors, from their natural obedience to his majeſty, 
« heirs or ſucceſſors; or to reconcile them to the ſee of Nm. 
ce or to move them, or any of them, to promiſe obedience to ul 
tc pretended authority of the ſee of Rome, or to any other prin 
te ſtate, or potentate; that then every ſuch perſon ſhall ſuf 
iu caſes of high treaſon,” * 
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And by 5 23. it is enacted, © That if any ſuch perſon as afore- 
« (aid ſhall be, either upon the ſea or beyond the ſeas, or in any 
« other place, within the dominions of the king's majeſty, his 
« heirs or ſucceſſors, willingly abſolved, or withdrawn, as afore- 
« ſaid; or willingly reconciled ; or ſhall promiſe obedience to 
« any ſuch pretended authority, prince, ſtare, or potentate; that 
« every ſuch perſon ſhall ſuffer as in caſes of high treaſon.” 

But by 5 24. it is provided, That this laſt clauſe ſhall not 
« extend to any perſon whatſoever, who ſhall be reconciled to 
« the ſee of Rome as aforeſaid (for and touching the point of be- 
« ing reconciled only) that ſhall return into this realm, and within 
« fx. days after ſuch return, before the biſhop of the dioceſe, or 
« two juſtices of the peace jointly or ſeverally of the county 
& where he ſhall arrive, ſubmit himſelf to his majeſty and his 
„laws; and take the oath of ſupremacy, ſet forth by an act 
« made in the firſt year of the reign of the late 
« and alſo the oath of allegiance before ſet forth in this act.“ 

By the 1 W. & M. flat. 1. cap. 8. 5 2. all ſtatutes, ſo far as 
they concern the oath of ſupremacy, are repealed, and the ſaid 
oath is abrogated. 

A perſon, who has been reconciled to the ſee of Rome, is, by 
the abrogation of the oath of ſupremacy ſet forth by the act made 
in the firſt year of Queen Elizabeth, prevented from complying 
literally with the terms of the proviſo contained in the 3 Ja. 1. 
c. 4. 5 24. | 

There could ſcarce have been a doubt, that the taking of the 
oaths, required by the 1 V. & M. . 5. c. 8. to be taken in the 
room of the oaths of ſupremacy thereby abrogated, would at this 
day anſwer every purpoſe, which the taking of the abrogated 
oath would heretofore have done, | 

But to remove all poſlibility of doubt as to this matter, it is by 
the 1 W. & M. J. 1. c. 8. g 4. enacted, © That all perſons (other 


than ſuch concerning whom proviſion ſhall be made in this act, 


or in any other act of this ſeſſion of parliament) who ſhall 
© hereafter come into any capacity, in reſpect or by reaſon 
« whereof they would have been obliged, by the ſaid ſtatutes, to 


| © take the ſaid abrogated oath, ſhall take the oaths required by 


this act to be taken, in ſuch manner, at ſuch times, before 
* ſuch perſons, and in ſuch places, as they ought to have taken 


, the — abrogated oath, in caſe the ſame had not been abro- 
gated.” 


(Q Of receiving Popiſh Orders or Education. 


BY the 27 Eliz. cap. 2. 5 3. it is enacted, © That it ſhall not 
« be lawful for any jeſuit, ſeminary prieſt, or other prieſt, 

* deacon, or religious or eccleſiaſtical perſon whatſoever, being 
£ born within this realm, or any other her highneſs's dominions, 
5 hereafter to be made, ordained, or profeſſed, by any authority 
— juriſdiction derived, challenged, or pretended, from the ſee 
of Rome, by or of what name, title, or degree, ſoever the ſame 
m 2 « ſhall 
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& {hall be called or known, to come into, be, or remain in wy 
C part of this realm or any other her highneſs's dominions, other 
ec than in ſuch ſpecial caſes, and upon ſuch ſpecial occaſion 
&« only, and for ſuch time only, as is expreſſed in this act; a 
« if he do, that then every perſon ſo offending ſhall ſuffer agin 
& caſes of high treaſon.” 
By by $ 10. it is provided, “ That this act ſhall not extend u 
& any ſuch religious or eccleſiaſtical perſon before mentioned, x 
« ſhall within three days, after he ſhall come into this realn, 
« or any other her highneſs's dominions, ſubmit himſelf to fone 
« archbiſhop or biſhop of this realm, or to ſome juſtice of the 
«« peace within the county where he ſhall arrive and land, ad 
c do thereupon truly and ſincerely, before the ſame archbiſhay, 
« biſhop, or juſtice of the peace, take the oath of ſupremacy ſa 
e forth in an act made in the firſt year of her highneſs's reipy 
«© and by writing under his hand confeſs and acknowledge, ani 
« from thenceforth continue, his due obedience to her Majeſty; 
« laws, ſtatutes, and oxdinances, made or to be made in caulz 
« of religion.“ : | 
It is however by 6 16. provided, “ That if any perſon, ſubmit 
« ting himſelf as aforeſaid, do at any time, within the ſpace u 
« ten years after ſuch ſubmiſſion, come within ten miles of ſuc 
«place where her majeſty ſhall be, without ſpecial licence fron 
« her majeſty in writing under her hand; that then ſuch perla 
« ſhall take no benefit of his ſaid ſubmiſſion, but the ſame flul 
66 be void.“ 
It has been holden, that if a perſon, who comes within the 
deſcription of this ſtatute, being in a ſhip with defign to go 
Ireland, be driven by a ſtorm into England and immediately ap 
prehended, he is not guilty of high treaſon; for his deſign wa 
to go into ſreland ; and ſuch perſon can never be ſaid to come 
into, be, or remain in England, within the meaning of thi 
ſtatute z becauſe it happened, that he was forced into Engla 
by the act of God, and was againſt his will detained there a1 
priſoner. 
By the 27 Eliz. cap. 2.4 5: it is enacted, “ That if any of he 
© majeſty's ſubjects, not being ſuch a religious or eccleſiaſtial 
« perſon as is in this act beforementioned, who hereafter ſhall l 
« of or brought up in any college of jeſuits or ſeminary alread 
« erected and ordained, or hereafter to be erected and ordained, 
cc in the parts beyond the ſeas, or out of this realm in any forex! 
« parts, ſhall not, within ſix months next after proclamation 
« made in that behalf in the city of London under the gyeal ſel 
« of England, return into this realm, and within two days nen 
c after ſuch return, before the biſhop of the dioceſe, or two ju 
« tices of the peace of the county where he ſhall arrive, ſubmi 
«* himſelf to her majeſty and her laws, and take the oath 
<« ſupremacy ſet forth in an act made in the firſt year of he 
<« reign ; that then every ſuch-perſon, who ſhall otherwiſe return 
e come into, or be in this realm, or any other her highnelſs: do⸗ 


minions, for ſuch offence of returning into, or being — 
« realm 


Treaſon, 


«© realm, or any other her Highneſs's dominions, without ſubmiſ- 
fon as aforeſaid, ſhall ſuffer as in caſes of high treaſon.” ; 

By the 1 V. & M. flat. 1. cap. 8. all ſtatutes, ſo far as they 
concern the oath of ſupremacy, are repealed, and the ſaid oath is 

brogated. | 
Bot as it has been before obſerved, in the caſe of being recon- 
led to the ſee of Rome, the taking of the oaths, required by the 
1 V. & M. flat. 1. cap. 8. to be taken in lieu of the oaths of 
ſupremacy and allegiance thereby abrogated, aloes at this day an- 
er every purpoſe which the taking the oath of ſupremacy would 
heretofore have done. | | 
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bilkoy, WW X . Ion” 
—. W(R) Of denying the Power of Parliament to limit 
reign, i the Succeſhon of the Crown. 

ge, and | 
ajelty; WA BY the 6 Ann, cap. 7. F 1. it is enacted, * That if any perſon 
causa D or perſons ſhall maliciouſly, adviſedly and directly, by writ- 


ing or printing, maintain and aſhrm, that the kings or queens 
ol this realm, with and by the authority of parliament, are not 


ſubmit. 


pace c able to make laws and ſtatutes, of ſufficient force and validity 
of ſuck (to limit and bind the crown, and the deſcent, limitation, in- 
ce fron © heritance, and government thereof; every ſuch perſon or per- 
i perla ſons ſhall ſuffer as in caſes of high treaſon.” 


ne ſhal 


lun th | (S) Of affirming that a Perſon, not in the Succeſſion 


as by Law eſtabliſhed, hath any Right to the 


o got 
tely ap Crown, 

ign vn ; 

o come BY the 6 Ann. cap. 7. F 1. it is enacted, “ That if any perſon 
of this « of perſons ſhall maliciouſly, adviſedly, and directly, by writ- 
Engl ing or printing, maintain and affirm, that our ſovereign lady 


the Queen is not the lawful or rightful _ of theſe realms ; 


u 
* or that the pretended Prince of Wales, who now ftiles himſelf 


y of he . King of Great Britain, or King of England, by the name of 
-Gaſtial * James the Third, or King of Scotland by the name of James the 
ſhall be * Lighth, hath any right or title to the crown of theſe realms, or 
altea . that any other perſon or perſons hath or have any right or title 
rdained to the ſame, otherwiſe than according to an act of parliament, 

; foreign e made in Zng/and in the firſt year of the reign of their late 
[amatiol * Majeſties King William and Queen Mary of ever bleſſed and 
weal fel * glorious memory, intituled, An a# declaring the rights and 
ays nen * liberties of the ſubect, and ſettling the ſucceſſion of the crown ; and 
two ju- one other act, made in England in the twelfth year of the reign . 
„ ſubnit . of his ſaid late Majeſty King William the Third, intituled, An 
oath i © for the further limitation of the crown, and better ſecuring the 

r of het ' rights and liberties of the ſubjef ; and the acts lately made in 
e retum, . Ergland and Scotland mutually for the union of the kingdoms ; 
eſss d ery ſuch perſon ſhall ſuffer as in caſes of high treaſon.” 

g in th * | 
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Treaſon, 


(T) Of endeavouring to hinder the Perſon, next in 
the Succeſſion as by Law eſtabliſhed, from ſuc. 
ceeding to the Crown. 


BY the 1 Ann. ft. 2. c. 17. 5 3. it is enacted, . That if ay 
&« perſon or perſons ſhall endeavour to deprive or hinder 

& perſon, who ſhall be next in ſucceſſion to the crown, according 
4c to the limitations in an act, intituled, An af declaring the rights 
& and liberties of the ſubject, and ſettling the ſucceſſion of the crown; 
ac and according to one other act, intituled, An act for the further 
ce [imitation of the crown, and better ſecuring the rights and libertin 
& of the ſubjef, from ſucceeding after the deceaſe of her ma 
it jeſty to the imperial crown of this realm, and the dominion 
cc and territories thereunto belonging, according to the limitation 
tc in the before-mentioned acts; and the ſame maliciouſly, a. 
« yiſedly, and directly, ſhall attempt by any overt act or deed, 
every ſuch offence ſhall be adjudged high treaſon.” 


(U) Of correſponding with the Pretender, or one of 
his Sons. 


Y the 13 IV. 3. c. 3. it is enacted, “ That if any of the ſub- 

&« jects of the crown of England ſhall, within this realm ot 
« without, hold, entertain, or keep, any intelligence or correl- 
& pondence, in perſon or by letters, meſſages, or otherwiſe 
ic with the pretended Prince of Wales, or with any perſon or per. 
« ſons employed by him, knowing ſuch perſon to be ſo employed, 
4 or ſhall, by bill of exchange or otherwiſe, remit or pay an 
« ſum or ſums of money for the uſe or ſervice of the ſaid pre 
« tended Prince of Wales, knowing ſuch money to be for tuck 
« uſe or ſervice ; ſuch perſon ſo offending ſhall be taken, deemed, 
6 and adjudged to be guilty of high treaſon.” 

By the 17 Geo. 2. c. 39. {F 1. after reciting, that the eldet 
ſon of the pretender is lately arrived in the French dominions, and 
hath been received and encouraged by the French King, it is en. 
aCted, © That if any of the ſubjeQs of the crown of Great In- 
« tain ſhall, within this realm or without, hold, entertain, d 
« keep any intelligence or correſpondence, in perſon, or by les 
de ters, meſſages, or otherwiſe, with the eldeſt or any other {on of 
ac ſons of the ſaid pretender, or with either or any of them, d 
te with any perſon or perſons employed by the ſaid eldeſt or other 
<« ſon or ſons of the ſaid pretender, or by either or any of then, 
« knowing ſuch perſon to be ſo employed ; or ſhall, by bill do 
« exchange or otherwiſe, remit or pay any ſum or ſums of moe 

- « for the uſe or ſervice of the ſaid eldeſt or other ſon or ſons d 
« the ſaid pretender, or of either or any of them, knowing 1 
cc _— to be for ſuch uſe or ſervice ; ſuch perſon fo offending 
10 _— e taken, deemed, and adjudged to be guilty of high tier 
« ſon.” ; 


(W 
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power 


Treaſon, 


(W) Of correfponding or treating with a Rebel or 
; Enemy. | 


xt in 
ſuce 
Y the 2 © 3 Ann. c. 20. 5 34. after reciting, that there is not 


: tual proviſion made, for the government of her ma- 
K "7 jeſt 1 3 of the realm of England and Ireland, it is 
r « That if any officer or ſoldier in her majeſty's army 
d I enacted, * 
er « ſhall, either upon land out of England, or upon the ſea, hold 
1 « correſpondence with any rebel or enemy of her majeſty, or 
7; Ws .. ive them advice or intelligence, either by letters, meſſages, 
mY . Lo or tokens, or in any way whatſoever, or ſhall treat with 
_ « ſich rebels or enemies, or enter into any condition with them, 
eto « without her majeſty's licence, or licence of the general, lieu- 
ene « tenant-general, or chief commander; that then every perſon 
0 * « ſo offending ſhall ſuffer as in caſes of high treaſon.” 
7 
deed : 
| (X) Of Petit Treaſon in the general. 
ERS offences were heretofore petit treaſon, which are not 
ne of D at this day; as piracy by a labject; a diſcovery of the 
king's counſel by one of the grand jurors; an attempt by a wife 
he (ub to kill her huſband, f Ss 
45 By the 25 Ed. 3. ff. 5. c. 2. after declaring the ſlaying of a 
_ maſter by his ſervant, the laying of a huſband by his wife, and 
2; the laying of a prelate by an eccleſiaſtick, who oweth faith and 
my obedience to the prelate, to be treaſons, it is declared, “That 
char” * becauſe many other caſes of the like treaſon may happen in 
ploſed * time to come, which a man can cannot think of or declare at 
7-3 « preſent, if any other caſe, ſuppoſed to be treaſon, which is not 
s 7 * ſpecihed above, doth hereafter happen before any one of the 
hh * jultices, ſuch juſtice ſhall not proceed to judgment of treaſon, 
gg. ** until the caſe be laid before the king in parliament, and it is 
ele — whether it ought to be adjudged a treaſon or other 
“ felony.” | 
Ns, an It hon not appear, that any offence was, in conſequence of the 
5 power given by this clauſe, declared in parliament to be petit 
eat Bri 8 * 
2 treaſon. 
_ x And by the 1 Mar. . 1. c. 1. 53 8 enacted, «© That no 
7 2 * act or offence ſhall be taken, had, deemed, or adjudged to be 
Hrs petit treaſon, but only ſuch as be declared and expreſſed to be 
5 petit treaſon in or by the act of parliament, made in the twen- 
r then, * ty-fth year of the reign of the moſt noble king of famous 
vill d memory Edward the Third, touching or concerning treaſons 
3 * or the declarations of treaſons.” 17 
ſons d As no offence has been, by any ſtatute ſubſequent to the 14. 
e fock c. 1. made petit treaſon, it follows, that no offence 1s, at 
nd this day, petit treaſon, unleſs it be one of thoſe which are, by the 
gh tre 25 Ed. 3.1. To C. 2. declared to be ſo. 
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3 Inft. 20, 
1 Hawk, 
b. C. Co 32. 


. 


546 Erralon. 

'Plowd. 86. No offence is to be adjudged petit treaſon, unleſs it be cleary 
3 lad. 12+ and without argument or inference within the meaning of the 
"i. 25 Ed. 3. fl. 5. c. 2. for a ſtatute declaring an offence to be tre, 
c. 1. ſ. 1. fon ought not to be extended by equity. 

H.P.C.24 As petit treaſon implies murder, it follows, that, if the kill 
+Hawk. of a maſter, huſband, or prelate be not attended with ſuch cy. 
; _ . 3. cumſtances as would have made it murder in the caſe of killing 

any other perſon, the offence is not petit treaſon, 

1 H. H. P. C. if upon an indictment for petit treaſon, the killing appear ty 

378. have been upon ſuch ſudden provocation, that the offence vou, 
| in caſe the killing had been by a ſtranger to the perſon killed 

i have amounted only to manſlaughter, the jury may find the d. 

fender guilty of manſlaughter only. 2115 ; 

4 luft. 20, There may be an acceſſary, either before or after the fact, i 

21. 138, petit treaſon. EY | 

At the common law an acceſſary to petit treaſon, either befor 
or after the fact, was entitled to the benefit of the clergy. 

But by the 4 & 5 Phil, & Mar. c. 4. 5 1. the benefit of th 
clergy is taken away from an acceſſary before the fact, it beuy 
thereby enacted, © That if any perſon ſhall malicioully com. 
“ mand, hire, or counſel any perſon to commit any petit treaſon, 
&« every ſuch offender ſhall not have the benefit of clergy.” 
The diſtinction of high and petit treaſon did never exiſt in th; 
law of Scotland for every offence, which was by the law of Ax. 

land petit treaſon, was, by the law of Scotland, treaſon. 

At this day an offence, which is in England petit treaſon, i 
in Scotland only a capital offence ; it being, by the 7 Ann. c. 11 
§ 7. enacted, "That murder under truſt, which was, by the lay 
« of Scotland, treaſon, ſhall, for the time to come, be only al. 
« judged and deemed to be a capital offence,” 


(Y) Of ſlaying a Huſband by his Wife. 


JE is, by the 25 Ed. 3. ff. 5. c. 2. declared to be petit trealon, 

& When a wife flayeth her huſband.” 
1H. H. r. co. If A., who is married to B., do, during the life of B., mary 
3851. C., the latter woman, although ſhe be, ta ſome purpoſes, a wilt 
de facto, yet ſhe is not a wife within the meaning of this ſtatute; 
becauſe the ſecond marriage was 1% facto void. | 
Bid. If a woman, after having been divorced cau/4 adulterii ul / 
| vitiæ, murder the man from whom ſhe is divorced, this is pet 
treaſon ; for, as a divorce for either of theſe cauſes does not db 
folve the marriage, ſhe continues to be a wife, Ly 
Lid. But a woman, who has been divorced canſi conſanguimtati d 
præcontractus, cannot be guilty of petit treaſon 4 becauſe the mat 
riage is diſſolved by a divorce for either of theſe cauſes.” '* 
3 Jof. 20. If a wife and a ſtranger are both principals in the murder d 
mii her huſþand, the wife is guilty of petit treaſon z but the {rang 
p. C. c. 32, is only guilty of murder. = rd „ 


% * 5 1 
8 + 


5 Treaſon, | $37 
Vf a wiſe, who has procured a ſtranger. to murder her hyſband, Moor, 91. | 


cler 

of a he by agreement with the ſtranger in the houſe wherein the mur- 1 25. 

e tie. der is committed, the wife, although ſhe were not in the room at p. — c. 32. 
the time of committing it, is guilty of petit treaſon: for, as the 

Ul. ſtranger is in ſuch caſe encouraged, by the expectation of having 

ch 85 her immediate aſſiſtance in caſe the ſame ſhould be wanted, to 

kill commit the murder, ſhe is, in judgment of law, as much a prin- 
cipal as if ſhe ſtood by with a weapon in her hand ready to aſſiſt, 

pear h If a wife have procured a ſervant to murder his maſter, ſhe, 3 Inft. 20. 

would although the fact be perpetrated in her abſence, is an acceſſary to _ _— 

killed, petit treaſon. | P. C. © 3a. 

the of But, if a wife, who has procured a ſtranger to murder her 3 Inf. a0. 
huſband, be abſent when the fact is perpetrated, ſhe is only an 139, _ 

act, i accefſary to murder: for the principal is only guilty of murder: 235. 
and the maxim is, that acceſſorius ſequitur naturam ſui princi- IS 

' beſan bali , | | 1 Hawk, 8.8. To 38. 

of the If a wife murder her huſband by the procurement of a ſtranger, 1 Hawk. 

f being the ſtranger is an acceſſary to petit treaſon. | v. C. e. 32» 

y com- ä | 

— (Z) Of ſlaying a Maſter by his Servant. 

t in the is F 

Y the 25 Ed. 3. ff. 5. c. 2. it is declared to be petit treaſon 

1 B « When a ſervant ſlayeth his maſter.” a 

c The murder of his miſtreſs, or of his maſter's wife, by a ſer- 3 1nft 20. 

5 x vant, has been adjudged petit treaſon ; for, although neither of Han 


theſe caſes is within the letter of the ſtatute, both of them are p. C. c. 32. 
clearly within the meaning thereof; inaſmuch as the word maſ- 

ter ſignifies any perſon, to whom another ſtands related as ſer- 

vant, 1 | 

If a child murder his father or mother, this, although it be a Plows. 86. 
much more heinous offence, is not petit treaſon becauſe it is not 3 Juft. 2c. 


a caſe provided againſt by this clauſe; and the judges are re- HP. 3 
reaſon, {trained by another clauſe in the 25 Ed. 3. fl. 5. c. 2. from inter- 1 Hawk. 
preting this ſtatute a ſimili, or a minore ad majus. P. E. c. 3. 
, Marr But, if a child, who ſerves his father or mother for meat, 3 Inſt. 20. 
a wil drink, clothes, or wages, murder his father or mother, this is 2 AS 
ſtatute; petit treaſon; for ſuch child is to be conſidered as a ſervant. P. C. c. 33. 
ol A ſervant, after having quitted his ſervice a year, murdered the Bro. Coron. 
. 4 perſon who had been his maſter. This was adjudged to be petit 200 ** 
2 reaſon ; becauſe it appeared, that the murder was in conſequence 3 Iat. co 
of malice conceived againſt the maſter, while the ſervant was in H. P C. z. 
8 his ſervice. N — 5 1 Hawk. 
tat; W | | P. C. c. 32. 
It has been already ſhe wn, in treating of that ſpecies of petit 


e mu- 
‚ treaſon which conſiſts in the ſlaying of a huſband by his wife, in 
what caſes the wife is a principal in, or an acceſſary to, petit trea- 
lon, or a principal in, or an acceſſary to, murder. It is in this 
place, therefore, ſufficient to ſay, without repeating what is there 
laid, that any circumſtance, which would, in the caſe of —_ ; 
uſban 


rder d 


trange! 
þ 
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1 H. H. P. C. 


of B., this, although the archbiſhop be not the immediate ſupe 
rior of ſuch eccleſiaſtick, ſeems to be petit treaſon. 


ical obedience is due to the biſhops of both dioceſes. 


Treaſon, 
kuſband by his wife, have made her ſo, does, in the cafe of 
ing a maſter by his ſervant, make the ſervant a principal in, or an 
acceſſary to, petit treaſon, or a principal in, or an acceſſary w 
murder. | 


(Aa) Of ſlaying a Prelate by an Eccleſiaſtick, why 
oweth Faith and Obedience to the Prelate, 


Y the 25 Ed. 3. ff. 4. c. 2. it is declared to be petit treaſon, 
«© When a man, ſecular or religious, ſlayeth his prelate, ts 

„ whom he oweth faith and obedience.” 
If an eccleſiaſtick, who enjoys a benefice in the dioceſe of 4, 
within the province of B., murder the archbiſhop of the province 


If an eccleſiaſtick hold two benefices in two dioceſes, it is petit 
treaſon to murder the biſhop of either dioceſe ; becauſe a canon- 


It is laid down, that if an eccleſiaſtick ſlay the biſhop who or. 
dained him, this is petit treaſon, although he do not enjoy a bene. 
fice or cure of ſouls within the dioceſe of ſuch biſhop ; becauſe 
he promiſed, at his ordination, a canonical obedience to him. 

It has been already ſhewn, in treating of that ſpecies of petit 
treaſon which conſiſts in the ſlaying of a huſband by his wife, in 
what caſes the wife is a principal in, or an acceſſary to, petit tres. 
ſon, or a principal in, or an àcceſſary to, murder. It is in this 

lace, therefore, ſufficient to ſay, without repeating what is there 
Faid, that any circumſtance, which would, in the caſe of ſlaying a 
huſband by his wife, have made her ſo, does, in the caſe of laying 
a prelate by an eccleſiaſtick, who owes faith and obedience to him, 
make the eccleſiaſtick a principal in, or an acceſſary to, petit tre 
ſon, or a principal in, or an acceſſary to, murder. 


(Bb) Of the Indictment of Treaſon. 


JE is in the general true, that grand jurors can only inquire of 

ſuch offences as ariſe within the county for which they are 
returned. 

But by the 28 H. 8. c. 15. { 1. it is enacted, © That all tres 
«« ſons, hereafter to be committed in or upon the ſea, or in an 
&« place where the admiral or admirals have, or pretend to hare 
« juriſdiction, ſhall be inquired of in ſuch ſhires and places in the 
« realm, as ſhall be limited by the king's commiſſion to be directed 
&« for the ſame, in like form and condition as if any ſuch offence 
« had been committed in or upon the land.“ 

At the common law treaſon committed out of the realm could 
only be inquired of in the county where the offender had land. 

But by the 35 H. 8. c. 2.5 1. it is enacted, “ That all tre 
« ſons, hereafter committed by any perſon or perſons rf 


13 


17 
ary to 


eaſon, 
ate, to 


of 4. 
ovince 


| ſupe. 


s pe 
canon- 


ho or- 
bene. 
ecauſe 
J. 

f petit 
ite, i 
t tres · 
in this 
3 there 
Lying 2 
ſlaying 
o him, 
it treꝛ· 
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Treaſon. 


« realm of England, ſhall be from henceforth inquired of before 
« the king's juſtices of his bench for pleas to be holden before 
« himſelf, by good and lawful men of the ſame ſhire. where the 
« {aid bench ſhall ſit; or elſe before ſuch commiſſioners, and in 
« ſuch ſhire of the realm, as ſhall be aſſigned by the king's ma- 


„ jeſty's commiſſion, and by good and lawful men of the ſame 


« ſhirez in like manner aud form, to all intents and purpoſes, as if 
« ſuch treaſons had been committed within the ſame ſhire where 
« they ſhall be ſo inquired of.” | 

The conſtruction ſeems to have been, that this act extends only 
to ſuch offences as were, at the time of making it, treaſon ; for, in 


dirers ſubſequent ſtatutes, by which other offences are made trea- 


ſons, there is a proviſion for the caſe of their having been com- 
mitted out of the realm. | 


By the 13 W. 3. c. 3. f 43. it is enated, © That where any 


(of the offences, by this latute made high treaſons, ſhall be com- 
out of this realm, the ſame may be inquired of in any county 


of this kingdom of England.” 
By the 2 & 3 Ann. c. 20. 5 36. it is enacted, „ That all 


« the offences, by this flarute made kigh treaſons, which ſhall be 


« committed upon land out of England, or upon the ſea, may be 
« inquired of in the court of Queen's Bench, by good and lawful 
« men of the ſame county where the ſaid court ſhall fit ; or be- 
« fore ſuch commiſſioners, and in ſuch county of this realm, as 
« ſhall be aſſigned by the queen's majeſty, and by good and law- 


ful men of the ſame county; in manner and form, to all in- 
© * tents and purpoſes, as if the ſaid treaſons had been committed 


„within the ſame county.“ 

By the 7 Ann. c. 21. f 5. it is enated, © That all treaſons, 
e which, after the firſt day of July one thouſand ſeven hundred 
and nine, ſhall be committed by any native of Scotland upon the 
„high ſea, or in any place out of this realm of Great Britain, 


W © ſhall be inquired of in ſuch ſhire, ſtewarty, or county of Great 


* Britain, as ſhall be aſſigned by the queen's commiſſion, in like 
« manner, as if ſuch treaſons had been committed in the ſame 
* ſhire where they ſhall be inquired of as aforeſaid.” 

By the 17 Geo. 2. c. 39. f 4+ it is enacted, That where any 
« of the offences, by this ſlatute made high treaſons, ſhall be com- 
©* mitted out of this realm, the ſame may be alleged, laid, and in- 
* quired of in any county of that part of Great Britain called 
England, or in any ſhire or ſtewarty in that part of Great Bri. 
t tain called Scotland.” 


By the 7 I. 3. c. 3. 6 6. it is enacted, “ That no perſon or 


8 © pcrions ſhall be indicted or proſecuted for any high treaſon, 


whereby any corruption of blood may be made, that ſhall be 
committed or done within the kingdom of England, dominion 
* of Wales, or town of Berwick upon Tweed, unleſs the indict- 
* ment be found within three years next after the treaſon done or 


“ committed.” 


b But by 5 7. it is provided, © That if any perſon or perſons 
ſhall be guilty of deſigning, endeayouring, or attempting any 
« aflaſhnation 
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3 Inſt. 26. 
Kel. 26. 


2 Inſt. 25, 
26. | 


3 Inſt. 27. 


3 Inſt. 26. 


I Inf. 29, . 
26. 


. 


Treaſon, | 
ce aſſaſſination of the king, by poiſon or otherwiſe, ſuch perſon q 
e perſons may be proſecuted at any time, notwithſtanding th; 
cc aforeſaid limitation.” ab 
By the 8& 9 . 3. c. 26. 4. it isenaQed, ©* That no 
& ſecution ſhall be, for any offence againſt this act, which w 
% made for better preventing the counterfeiting of the current coin o 


e this kingdom, unleſs ſuch proſecution be commenced within three 


«« months after ſuch offence committed.“ 
But by the 7 Ann. c. 25. g 2. it is enafted, „“ That the pre. 
« ſecution of ſuch perſon or perſons, as offend againſt the ſu. 


e tute made in the eight and ninth year of his late majeſty; 


44 reign, intituled, An act for better preventing the counterfeiting i 
« the current coin of this kingdom, by making or mending, or begin. 
« ning to make or mend, any coining tool or inſtrument therein 
« prohibited; or by marking money round the edges, with let. 
©& ters or grainings; may be commenced at any time within (x 
“ months after ſuch offence committed; any thing in the faid a0 
<« to the contrary notwithſtanding.” | 

By the 1 Ed. 6. c. 12. F 22. it is enacted, That no perſon or 
4 perſons ſhall be indicted, arraigned, or condemned, for any d. 
« fence of treaſon; unleſs the ſame offender be accuſed by tw 
« ſuflicient and lawful witneſſes; or ſhall willingly without vo- 
« lence confeſs the ſame.” 5 

And by the 5 Ed. 6. c. 11. F 12. it is enacted, . That no per. 
6 ſon or perſons, after the firſt day of June next coming, ſhall be 
« indicted for any treaſons that now be or hereafter ſhall be, 
« which ſhall be perpetrated, committed, or done, unleſs the fame 
« offender or offenders be thereof accuſed by two lawful accuſers,” 

Some judges have been of opinion, that both theſe ſtatutes are 
virtually repealed by the 1 & 2 Ph. & M. c. 10. it being thereby 
enacted, © That all trials hereafter to be had, awarded, or made, 
« for any treaſon, ſhall be had and uſed according to the courſe of 
cc the common law of this realm, and not otherwiſe.” 

But Coke, Chief Juſtice was of opinion, that the latter ſtatut? 
relates only to the trial of treaſon, and not to the finding of an 
indictment for treaſon. 

This opinion was in part founded on the two following reaſons, 
which ſeem to be concluſive. 

The word awarded uſed in the 1 & 2 Ph. © MM. c. 10. is only 
applicable to a trial; for an indictment cannot with any degree af 
propriety be ſaid to be awarded. | 5 Dp! 

If the indictment had ever been conſidered as part of the tri) 
it muſt, as that ſtatute directs that every peer of the realm ſhall 
be tried by his peers, in the caſe of a peer of the realm, alwaj3 


have been found by peers: but the practice has been conſtant! 


otherwiſdqGG. | 5 
It may be inferred, from a clauſe in the 1 & 2 Ph. & M. c. 10 
by which one witneſs is declared to be ſufficient, for the finding 


of a bill of indictment for ſome high treaſon particularly men. 


tioned, that two are neceflary-for the finding of a bill for ay othe! 
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Treaſon, | 541 
By the 9 V. 3. c. 3. J 2. it is enacted, c That no perſon ſhall 
« be indicted of high treaſon, whereby any corruption of blood 
« may be made, but by and upon the oaths and teſtimony of two 
« 1awful witnefles, either both of them to the ſame overt act, or 
« one of them to one, and the other of them to another overt act 
« of the ſame treaſon ; any law, ſtatute, or uſage to the contrary. 
« notwithſtanding.” 
But by 4 13- it is provided, That this act ſhall not extend to 
« any indictment for counterfeiting his majeſty's coin, or his 
« great ſeal, privy ſeal, privy ſignet, or ſign manual,” and conſe- 
quently one witneſs is ſuſhcient for the finding of an indictment 
for one of theſe offences. 
In an indictment 2 an offence declared to be treaſon by the Cro. Cr, 
ac Ed. 3. f. 5. c. 2. the treaſon mult be charged in the very 125. 
od 3 SEO e J Pine's caſes 
Nay, ſo ſtrict has been the adherence to the words of this ſta- xe. 3. 
tute, that where the king had been actually killed, the killing was The caſe of 
not laid as the treaſon : but the compaſling of his death was laid e Resi- 


as the treaſon, and the killing as an overt act. ee 3 


Every high treaſon muſt be laid to have been committed pro- 3 
ditorte, caſe. 3 Inſt. 15. H. P. C. x1, — 

It has been ſaid, that it is not neceſſary, in an indictment for 5 Stat. Tri 
high treaſon, to charge an overt act in any other ſpecies of trea- 
{ou except that of compaſſing or imagining the king's death. 


But the better opinion is, that as the words in the 25 Ed. 3. 3 Inft. 14. 
F. 5. c. 2. and thereof be probably attainted of overt act, do as well H. P. C. 13. 
relate to the high treaſon of violating certain perſonages; to that A- 
of lerying war againſt the kiug; and to that of adhering to the . 2 
king's enemies; as to that of compaſling or imagining the king's K. 634. 
_ an overt act mult in every one of theſe treaſons be $9 END 
laid, at 

It is not neceſſary, that an overt act be laid to have been done Salk. 643. 
prediterie ; becauſe the overt act is not laid as the treaſon, but as Cranburn's 
the evidence thereof, _ 

It is ſufficient, to lay a conſultation to kill the king as an overt 4 Stat. Tr. 
act of compaſſing or imagining his death, without laying the man- 729, 731 


24. 
Vaughan's 
caſe. 


ver in which the king's death was to have been brought about ; for 2 1 
W tlic conſultation is in itſelf an overt act. Kel. I 5» 


It mult be ſhewn in an indictment for adhering to the king's 2 Veatr, 
enemies, to whom and at what time the adherence was, that the 316. 
court may judge, whether the perſons alleged to have been adhered — ; 
to were at the time of adhering enemies of the king. : 

But it is not neceſlary to allege in ſuch indictment, that the ad- 5 Stat. Tr. 


hering was againſt the king; ſor this ſhall be intended. ID 
caſe. 1 Hawk. P. C. c. — 528. 


f , an indictment, wherein the overt act laid is the ſpeaking of + Show, 
reaſonable words, it muſt be alleged, that the words ſpoken re- 47+ 


lated to the king. 


It 


& 


4 


542 ' __ Treaſon, 
MS. Rep. It was holden by all the judges, that it muſt be ſhewn in an h. 
Anon. dictment for coining, that the perſon indicted was not within 
23 W. 3. of the exceptions mentioned in the enaCting clauſe of the 
made in the eighth and ninth years of the reign of Wilkam th 
Third, intituled, An act for better preventing the counter feiting of th 
current coin of this kingdom; and the judgment was arreſted, he, 
cauſe this was not ſhewn. | 
Bid. But it was in this caſe holden, that another indictment woul! 
lie; and the party, in whoſe favour the judgment had been x. 
reſted, was afterwards convicted upon another indictment, anf 
executed. | 
1 Hawk. It need not be alleged, in an indictment for receiving popif 
F. C. c. 17. orders, in what place the perſon indicted was born; or in wha 
ws place he was ordained: it being ſufficient to allege in the work 
of the ſtatute, by which this offence is made high treaſon, hat ſug 
perſon was born in this realm, or in the king's dominions ; and wn 
made, ordained, or profeſſed, by an authority or juriſdiction derive, 
. challenged, or pretended, from the fee of Rome. 
Kel. 15. It has been ſaid, that as every overt act of compaſſing the king 
— 2 death is tranſitory, an overt act of this ſpecies of high treaſon ne 
"kg not be laid in the county, wherein the treaſon is charged to har 
been committed. , ; | 
But it ſeems to be the better opinion, that an overt act, as wel 
of this ſpecies of high treaſon as of every other, muſt be laid i 
the county wherein the treaſon is charged to have been committed; 
and that no evidence can be given of an overt act in any othe 
county, until the overt act, laid in the county wherein the treaſo 
| is charged to have been committed, has been proved. 
Carth. 318, In an indictment, whether it be againſt a natural- born ſubjed, 
A or an alien, for an offence declared to be high treaſon by tle 
cald, 25 Ed. 3. ft. F. c. 2. it muſt be expreſsly alleged, that the offenc 
| Salk. 631. was contra ligeantie ſue debitum ; for as this ſtatute does not makt 
4 any offence high treaſon, it being only declaratory of what offence 
8. C. were ſo at the common law, every offence, thereby declared to 
high treaſon, continues to be, as it was at the common law, a 
offence againſt that allegiance which is due to the king from eren 
perſon who lives under his protection. 

But it is not neceſſary to allege, in an indictment for a 
Tucker's _ offence made high treaſon by a ſtatute ſubſequent to the 25 E 
fl. 5. c. 2. that the offence was contra ligeantie ſue debitun 
it being ſufficient to allege that the offence was contra formal 

7. 
It is ſaid to be the better opinion, that it is not neceſſary to i 


6 Stat. Tr. 


\ Layer's cafe 


Foſt. 10. 


Eoft. 186. 

| lege, in any indictment for high.treaſon, that the offence 
contra naturalem ſuum deminum, or contra naturalis ſue ligeantit * 
bitum; and it is added, that it is the ſafer way, even in at # 
dictment . a natural · born ſubject to allege, that the offens 
was contra ligeantiæ ſuæ debitum. ; 

2 To If it be alleged, in an indictment againſt an alien for hi 

vin's 


treaſon, that the offence was contra naturalem ſuum dominum, 0 


4 Stat, Tr, contra naturalis ligeantiæ ſug debitum, the indictment is bad; 1 
688. althoug 


Treaſon, 


although a local allegiance be due from an alien to the prince 
under whoſe protection he lives, a natural allegiance is not due 
from him. 8 Te 

By the 7 W. 3. c. 3. $9. it is enacted, « That no indictment 
« for high treaſon, whereby corruption of blood may be made, 
« nor any proceſs or return thereupon, ſhall be quaſhed on the 
motion of the priſoner or his counſel, for miſ-writing, miſ- 
« ſpelling, or falſe or improper Latin, unleſs exception concern- 
« ing the ſame ſhall be made, in the court where ſuch indictment 
« ſhall be tried, by the priſoner or his counſel aſſigned, before any 
evidence is given in open court upon the indictment.” 

The conſtruction hath been, that exceptions grounded on the 
errors mentioned in this ſtatute, muſt be taken before plea plead- 
ed; and in FVaughan's caſe, in Sullivan's caſe, and in Layer's caſe, 
the court refuſed to hear ſuch exceptions after pleading. It is 
true, that in Cranburn's caſe, the court did permit ſuch excep- 
tions to be taken after pleading, and in Rookeword's after the jury 
were ſworn : but it ought to be remembered, that theſe were in- 
dulgencies to the priſoners upon a new ſtatute, and before the 
practice was ſettled to the contrary, as it now is. 

By the 7 Ann. c. 21. $1. and & 3. it is enacted, * That all 
« high treaſons, hereafter committed within Scotland, ſhall be 
« inquired of in Scotland, in ſuch manner as is uſed in Eng- 
« land.” « 

If a wife join with a ſtranger in murdering her huſband, they 
may both be indicted in the ſame indictment ; for as the charge in 
the indictment is, that felonice, proditorie, & ex malitid precogitat4 
murdraverunt, the indictment is good as to both, redder:ds 1 
ſingulis, and conſequently the wife may be found guilty of petit 
treaſon, and the ſtranger of murder. 


(Cc) Of the Trial of Treaſon. 


Al the common law, courts of Admiralty claimed an excluſive 
juriſdiction of all offences committed in or upon the ſea. 

But by the 28 H. 8. c. 15. H. it is enacted, . That all trea- 
« {ons hereafter to be committed in or upon the ſea or in any 
place where the admiral or admirals have or pretend to have ju- 
„ riſdiction, ſhall be heard and determined in ſuch ſhires and 
places in the realm, as ſhall be limited by the king's commiſ- 
a lion, to be directed for the ſame in like form and condition, as 
ry to * if any ſuch offence had been committed or done in or upon 
-nce Ws the land.“ 

At the common law, high treaſon committed out of the realm 
could only be tried in the county wherein the offender had land, 
The clauſes of the different ſtatutes, by which it is enacted, that 
sh treaſon committed out of the realm may be inquired of in any 
Engliſh or Scotch county, have been already mentioned. 

It is ſufficient to ſay in this place, without repeating thoſe 
Clauſes, that in every one of them it is enaCted, that high treaſons 
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committed out of the realm may be heard and determined ii 0+ 48 
county wherein it may be inquired of. | a 
By the 33 H. g. c. 23. C1. it is enacted, „ That if any perfo K 
« or perſons, being examined by the king's council, or three « « { 
te them, upon any manner of treaſon, do confeſs = ſuch offence, 4 8 
« or the ſaid council, or three of them, upon ſuch examination « þ 
« ſhall think any perſon ſo examined to be vehemently ſuſpeQe * 
« of any treaſon; that then in every ſuch caſe, by the king's com. 5 : 
« mandment, his majeſty's commiſſion of oyer and terminer ſhall * 
« be made to ſuch perſons, and into ſuch ſhires and places, as ſal 4 1 
be named and appointed by the king's highneſs, for the ſpcedy wm_ 
t trial, conviction, or delivery of ſuch offenders.” « fr 
This ſtatute is virtually repealed by the 1 & 2 Ph. & M. . 10. « tr 
by which it is enacted, . That all trials of treaſon ſhall be accord. B 
« ing to the courfe of the common law of this realm, and not 40 1 
« otherwiſe.” “ wing 
If a bill of indictment of high treaſon have been found in the BY 
county wherein the offence was committed, it may be remone « ſh 
into the court of King's Bench, and the offender may be tried « hj 
there. ' p | « ſh; 
The perſon indicted of high treaſon in the proper county may 40 — 
be tried in a foreign county, before commiſſioners appointed by « aff 


ſpecial commiſſion ; for this is warranted by the courſe of the 4 
common law. | | 


But the jurors muſt, in ſuch caſe, be of the county wherein By 
the offence was committed; becauſe this is required by the con- te wh 
mon law. | « of 

If a man be indicted of high treaſon, he may, at this day, as he « jur 
might have done at the common law, plead a foreign plea, and « live 
be tried in the foreign county : but a foreign plea cannot be « tric 
pleaded to an indictment for petit treaſon, | But 

By the 7 . 3. c. 3. F1. it is enacted, „ That every perſon « the 
« that ſhall be indicted for high treaſon, whereby any corruption 4 264 
of blood may be made, ſhall have a true copy of the whole in- « or 

. « diftment, but not the names of the witneſſes, delivered to hin By 
te five days at the leaſt before he ſhall be tried for the ſame, where ce affe 
« by to enable him to adviſe with counſel chereupon, to plead « ], 
« and make his defence, his attorney or agent requiting the ſame, « tg þ 
« and paying the officer his reaſonable fee for writing theres, « the 
« not exceeding five ſhillings for the copy of ſuch indictment. « take 

It was holden at a meeting of the judges on the twelfth da 4 n 4 
of January one thouſand ſeven hundred and ſeven, to conſidet of « and 
ſome things relative to the intended trial of Gregg, that it is tht 6 5 
ſafer way to deliver a copy of the caption, as well as of the body, by e 
of an indictment for high treaſon ; and that the five days ougit f late 
to be excluſive both of * day of delivery and the day of trial. « furt 

As the intention ofs clauſe, in granting a copy of an indid- iter 
ment for high treaſon, merely for the ſake of 2 the per. * ſon, 
fon indicted to plead, it been holden, that no oe on, alte te proy 
having pleaded to an indictment, is entitled to have 2 ccf, nam 
thereof, | « juro 


No 


Wales during the life of the late King 


proving the ſaid indictment, and of the jury, mentibning the 


* 


EE 


Treaſo 


No exception can be taken to the 3 of the copy of an in- 4 Stat. Tr. 


e has beet dived, alc? the in" 59, 


dictment has been pleaded to. — 5 64 3 2 2 
By 7 V. 3. e. 3. 5 1½4t is enacted, © That every perſon that 


| « hall be indicted, arraigned, or tried for high treaſon whereby 


« any corruption of blood may be made, ſhall be admitted to make 
« his full defence by counſel learned in the law; and in caſe any 


4 perſon ſo indicted ſhall defire counſel, the court before whom 


« ſuch perſon mall be tried, or ſome judge of that court, ſhall 
« and is hereby authorized and required, immediately upon his 
« requeſt, to aſſign to ſuch perſon ſuch counſel, not exceeding 
« two, as the perſon ſhall defire, to whom ſuch counſel ſhall have 
« free acceſs at all ſeaſonable hours; any law or uſage to the con- 
« trary notwithſtanding,” g 4297 1 

By $12. it is provided, “ That neither this act, nor any thing 
« therein contained, ſhall any ways extend to 'any impeachment 


or other proceeding in parliament, in any kind whatſoever.” 


But by 20 G. 2. c. 30. it is enacted, . That every perſon who 
« ſhall be impeached by the Commons of Great Britain of any 
« high treaſon, whereby any corruption of blood may be made, 
« ſhall be received and admitted to make his full defence by coun- 
« ſel learned in the law, not exceeding two counſel, who ſhall be 
« aſſigned for that purpoſe, on the application of the party im- 
« neached, at any time after the articles of impeachment ſhall be 
„ exhibited by the Commons.” 

By the 7 V. 3. c. 3. $7. it is enacted, . That every perſon 
te who ſhall be indicted for high treaſon, whereby any corruption 
« of blood may be made, ſhall have a copy of the panel of the 
«jurors who are to try him duly returned by the ſheriff, and de- 
 livered unto him two Gays at the leaſt before he ſhall be 
« tried.” | 5 

But by F 13. it is provided, 
« therein contained, ſhall not extend to any proceedings upon an 599. 
e indictment for counterfeiting his majeſty's coin, his great ſeal, 

* or privy ſeal, his privy ſignet, or ſign manual.” 

By the 7 Ann. c. 21. 11.) it is enacted, “ That from and 

« after the deceaſe of the perſon ho pretended to be Prince of 

th James, and fince pretends 
© to be King of Great Britain, and at the end of three years after 
the ſueceſſion to'the'crown upon the demiſe of her majeſty ſhall 
* take effect, as the ſame is and Atangs limited, by an act made 
in the firſt year of the reign of their late Majeſties King William 


545 


6“ That this act, or any thing [/deDougl. 


© and Queen Mary, intituled, An ac for declaring the rights a. 


* liberties of the ſubject, and ſettling the ſuccęſſion of the crown, and 
* by one other act, made in the twelfth year of the reign of his 
« late Majeſty King William the Third, intituled, An act for the 


| further limitation of the crown, an better ſecuring the vights' and 


* liberties of the ſubje#, when any perſon is indicted for high trea- 
* ſon, a liſt of the witneſſes that ſhall be produced on the trial for 


* names, profeſſion, and place of abode of the ſaid wilueſſes and 


** Jurors, be given at the ſame time that the copy of the inditmentt 
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tool or engine, ſhall be hid or concealed in any place, 


«© uſage to the contrary notwithſtanding.” 


* behalf of the priſoner upon any trial for treaſon before he 


* 


| Treaſon, _ 
« is delivered to the party indicted; and that copies of all india, 
« ments for the offences aforeſaid, with ſuch liſts, ſhall be deliver 
c ed to the party indicted ten days before the trial, and in the 
« preſence of two or more credible witneſſes ; any law or ſtatue 
« to the contrary notwithſtanding.” . 

By the 7 Ann. c.21. $1. and 3. it is enacted, That all hig 
« treaſons hereafter committed within Scotland ſhall be heard any 
<« determined in Scotland, in ſuch manner as is uſed in Ex 
&«& land,” 

If a perſon arraigned upon an indictment for high treaſon ſto 
mute, his guilt was to be taken pro confeſſo; and the ſame judgment 
Was always to be given, as if he had been convicted. 

And ſince the 12 G. 3. c. 20. ſtanding mute amounts in the ck 
of petit treaſon to a confeſſion of guilt. | 

By the 33 H. 8. c. 23. (3. it is enacted, “ That peremytoy 
t challenges ſhall not from henceforth be admitted, or allowed 
« in any caſe of high treaſon.” 

But it being by the 2 Ph. & M. c. 10. enacted, „That a 
& trials of treaſons ſhall be according to the courſe of the comma 
« law, and not otherwiſe,” the tight of challenging peremptoriy 
in caſes of high treaſon, which was incident to a trial at th 
common law, is thereby virtually reſtored. 


. (Dd) Of the Evidence of Treaſon. 


BY the 7 V. 3. c. 3. 47. it is enacted, “ That every perſn 
« who ſhall be indicted for high treaſon, whereby any comp 
« tion of blood may be made, hall have the like proceſs of tle 
% court where he ſhall be tried, to cumpel his witneſſes to appex 
& for him at ſuch trial, as is uſually granted to compel witneſſes u 
« appear againſt him.” 
It was not the uſage Heretofore, to examine the witneſſes pro 
duced on the behalf of a perſon indicted of treaſon upon oath, 
But by the 7 . 3. c. 3. $1. it is enacted, That every pt 
„ ſon who ſhall be indicted for high treaſon, whereby any corrup 
«« tion of blood may be made, ſhall be admitted to make any pro 
« that.he can produce by lawful witneſs or witneſſes, who ſw 
«* then be upon oath, for his juſt defence; any law, ſtatute, « 


And by the 1 Ann. ft. 2. c. 9. 53. it is enacted, * That eve 
« perſon who ſhall be produced or appear as a witneſs on ti 


« admitted to depoſe or give any manner of evidence, ſhall ft 
« take an oath to depoſe the truth, the whole truth "and nothing 
« but the truth, in ſuch manner as the witneſſes for the ques 
« are by law obliged'to do.“ | a 

By the 8 & 9 W. 3. c. 25. { 5. it is enacted, . That if u 
« puncheon, die, ſtamp, edger, cutting engine, preſs, flak, © 
* other tool, inſtrument, or engine, uſed or deſigned for coin 
or counterfeiting gold or filver money, or any part oY 
or 


« in the houſe, cuſtody, or poſſeſion of any perſon 2 


Treaſon, $47 
derer, not then employed in the coining of money in ſome 7 
« of his majeſty's mints, nor having the ſame by ſome law- 

ful authority; that then it ſhall be lawful for any perſon diſ- 

covering the ſame to ſeize, and he is hereby required to ſeize 

« the ſame, and to carry it forthwith to ſome juſtice of the peace 

« of the county, city, or place where the ſame ſhall be ſo ſeized, 

« to be produced in evidence againſt any perſon, who ſhall be pro- 

« ſecuted for any offence by this act made high treaſon,” | 

It has been holden, that papers found in the cuſtody of a per- 6 Sut. Tr. 


n ſtool on indicted for high treaſon may, although ſuch papers are not — 341. 
doment n his own hand-writing, be read as evidence againſt him, Cracks 


And it ſeems to be ſettled, that papers may, in conſideration of 
aw, be in the cuſtody of a perſon, although they are not actually 
ound upon him. | 

Lord Pręſton, together with Aſpten, Elliot, and a ſervant of Lord , Stat. Tr; 
Preflon's, were found concealed under the quarter-hatches of a 451, 445» 
ip, in which they were going abroad. In the place wherein they pay} <a 
ere concealed, a packet was ſeen lying upon the ballaſt, with a ton's caſe, 


piece of lead faſtened to it; and two ſeals were found lying near 


ommon 
mptoril e packet, Upon one of the ſeals was Lord Prefton's coat of 
| at the rms, the other was a ſeal belonging to the office of Secretary of 


State, which office had been enjoyed by Lord Preſton in the late 

eign. It appeared, likewiſe, that the packet was taken up by 

ton, who was tried for the ſame high treaſon for which Lord 

Prefion was tried, and put into his boſom 3 from whence it was 

ſterwards taken, It was holden, that this packet was ſo in the 

uſtody of Lord Preſfon, that the papers therein contained might 

read as evidence againſt him, 

In a very late caſe, divers papers were found in a bureau in the Ms. Rep. 


0 2 

* nſoner's apartment. With theſe were found divers ſeals, with — | 
ne of which every one of ſeven letters, proved to be in the pri- 4 6. —2 | 

ſes pro ner's hand-writing, appeared to have been ſealed. It appeared * Burr. I 

| oath. Iſo, that the priſoner had the general uſe of the bureau, which 

very pe. elonged to the perſon of whom he hired the apartment; but it like- 

y corrup ile appeared, that this perſon had been ſometimes ſeen to open 


n the priſoner's abſence. It was holden, that theſe papers were 
d in the cuſtody of the priſoner, that they might be read as evi- 
ce againſt him, | 


(A paper was found in the poſſeſſion of a perſon engaged in the Rex ” 
tone, 


me conſpiracy with the priſoner, containing intelligence previ- 2 Re 

s on th ully proved to have been collected by the priſoner, which paper. 529. 
re be fas in the dest re of the priſoner's clerk. This was read in 
(hall fi dence againſt him. But a paper in the ſame hand-writing ſo 
3 nothing 2nd, not proved to be connected with the priſoner, was not ad- 
he qua ted in evidence.] | 

By the 5 Ed. 6. c. 11.4 12. it is enated, © That no perſon 
ut if u or perſons ſhall be indiQed, arraigned, condemned, convicted, 
flaſk, 6 or attainted for any treaſons that now be or hereafter ſhall be 
x coin 1 committed, or done, unleſs the offender or of- 
t of (us enders be thergof lawfully accuſed by two lawful accuſers ; 
or foun which accuſers, at che time of the arraignment of the party, if 
on vb they be then living; flral be brought in perſon before the party 
« {oth n | Nnz2 | : «6 
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for the ſame pu 
proving one of 


| Ra _ Treafon, 

6 fo accuſed, and avow and maintain that they have to ſay agiil 
« the ſaid party, to prove him guilty of the treaſon contained i 
« the bill of indictment; unleſs the ſaid party arraigned ſt 
« willingly, without violence, confeſs the ſame.” 

It ſeems to be the better opinion, that this ſtatute is not u. 
pealed by the 1 & 2 Ph, & Mar. c. 10. by which it is enafted 
«« That all trials of treaſons ſhall be according to the courſe d 
y which one witneſs was ſufficient u 


ut, however that may be, it is, by the 7 I. 2. c. 
acted, That no perſon ſhall be tried or attainted o 
ſon, whereby any corruption of blood may be made, but by 
and upon the oaths and teſtimony of two lawful witneſs 
either both of them to the ſame overt act, or one of them u 
one, and the other to another overt act of the ſame treaſon; 
unleſs the party indicted and arraigned, or tried, ſhall wil. 
ingly, without violence, in open court confeſs the ſame, q 
efuſe to plead, or in caſes of high treaſn 
allenge above the number of thirty-fived 
y; any law, ſtatute, or uſage to the contrary notwith. 


« ſhall ſtand mute or 
« ſhall peremptorily c 
« the jur 
„ ſtanding.” 

In an indiftment for compaſling or imagining the king's death 
the being armed with a dagger for the purpoſe of Killing th 
King was laid as one overt act, and the being armed with a pil 
ole as another overt act. 
e overt acts by one witneſs, and the other h 
a different witneſs, was proof by two witneſſes within the meu. 
ing of the 7 V. 3. c. 3. 

At a meeting of the judges, on the twelfth day o 
one thouſand ſeven hundred and ſeven, to conſider of ſome mat 
ters relative to the intended trial of Gregg for high treaſon, Hi, 
Chief Juſtice, Powe/, Juſtice, Poti, Juſtice, Smith, Juſtic, 
Dormer, Juſtice, and Bury, Juſtice, were of opinion, that the pr 
ſoner's confeſſion, although not made in court, if proved by tw 
_ witneſſes to have been voluntarily made, notwithſtanding what 
is contained in the 7 I. 3. c. 3. f 2. was ſufficient evidence u 
convict upon: but Trevor, Chief 
nion ; and Tracy, Juſtice, doubted. | 

But, at a conference of the judges, in the year one thoufn 
ſeven hundred and ſixteen, it was agreed, that only a confeſha 
upon an arraignment is within the meaning of the 5 & 6 Eb 

c. 11. and that this is ſo, becauſe it amounts to a conviction. 
And it ſeems to be the better opinion, that if the confeſſond 
the priſoner be not made in open court, it ought only to be ab 
mitted in corroboration of other evidence, and that two witnela 
beſides confeſſion are neceſſary to a conviction. | 
By the 7 V. 3. c. 3. F 4. it is enacted “ That if two 0 
« more diſtinQ treaſons of divers heads or kinds ſhall be alleys 
in one bill of indictment, one witneſs produced to prove one ; 

- * the ſajd treaſons, and another produced to prove another of ti 

. * faid treaſons, ſhall not be deemed or taken 

'« within the meaning of this act.“ 


It was holden, tha 


Juſtice, was of a contrary op 


to be two witucſi 


Treaſon. 


| | 549 
As it is only made neceſſary by the ) V. 3. c. 3. to prove one 5 Sta. Te. 
ay againl overt act of high treaſon, by which corruption of blood may be 3b. 
tained made, by two witneſſes, or two overt acts of the ſame treaſon by 3 
zned ſlal | 


wo witneſſes, every other fact collateral to an overt act of 
high treaſon may be proved by one witneſs. | 

It has been holden, that if it be neceſſary to prove a perſon Bid. 
indicted for high treaſon to be one of the king's ſubjeCts, it is 
ſufficient to prove this by one witneſs, 

It ſeems to be the better opinion, that two witneſſes are ne- Foſt. 233. 
ceſſary to convict a perſon indicted for petit treaſon, for that the 339: 337+ 


is not re, 
3 enaCted 
courſe 
ien i 


2. en. 6 Ed. 6. c. 11. is not, as to this, repealed by the x & 2 
high tres Ph, & M. c. 10. | 

„ but h By the 7 W. 3. c. 3. F 8. it is enacted,“ That no evidence 
witneſſe « ſhall be admitted or given of any overt act of high treaſon, 


them 1 
treaſon; 
hall will 
ſame, 9 
ch treaſon 
rty-five d 
 notwith, 


g's death, 
illing the 


« which is not expreſsly laid in the indictment, againſt any perſon 
« whatſoever.” 

But it is laid down, that where one overt act of treaſon, not 4 Stat. Tr. 
laid in the indictment, conduces to the proof of another therein 38. kak 
laid, evidence may be given of that overt act. 5 


If the overt act of treaſon laid in the indictment be a con- 5 Stat. Tr, 

ſultation to kill the king, any acting in purſuance of the con- — 

˖ . . . a aughan 
ſultation may be given in evidence; for this does not only prove fe. 


a conſent to the killing of the king, but it is moreover a proof of Salk. 634. 
the overt act laid, 


1 ov [A letter ſent by one of ſeveral conſpirators in purſuance of the Rex v. 
1 b common deſign, with a view of reaching the enemy, is evidence 6 Term Rep. 


be nes againlt all engaged in the ſame conſpiracy.] 527. 


| Janua 


OMe my 


(Ee) Of the Judgment of Treaſon. 


ſon, Hi BY the 7 V. 3. c. 3. 59. it is enacted, * That no miſ- writing, 
„ Juſtic, „%s miſ-ſpelling, or falſe or improper Latin, ſhall, after con- 
at the pre viction upon an indictment for high treaſon, be any cauſe to 
ed by two * ſtay or arreſt judgment thereupon.” 

ling wha But by the ſame ſection it is provided, That any judgment 
vidence v * given upon ſuch indictment ſhall be liable to be reverſed upon 


trary 0p 


thouſand 
confeſhon 
? 6 Ed b 
Hon, 
nſeſſion d 
to be ab 
» witnelſ 


. a writ of error, in the ſame manner as if this act had not been 

© made.” 

| If a man be convicted of high treaſon, that judgment which 

is called the ſolemn judgment is in ſome caſes to be pro- 

nounced, in others that which is called the leſs ſolemn judg- 

ment, . 
But, if a woman be convicted of high treaſon, the judgment to [(e) Yide 

be pronounced in all caſes is, that the be carried to the priſon 22 0 

from whence ſhe came, and be drawn from there to the place of airect, that 

execution; and that ſhe be there burnt (a). the judg- 


if two @ | ment againſt 
be allege women on conviction of high treaſon ſhall no longer be, that they ſhall be burned, but only hanged; 

> 7 1 2 _ . po of petit treaſon, they ſhall receive the ſame ſentence as perſons convicted of 
OV ul murder, you 
her of te 


„ witaell The ſolemn judgment of high treaſon is always to be pro- Kel, 11. 


nounced by the chief judge of the court. 
Nn 3 The 


1 
15 


588 Treaſon. 


Carth. 349, The form of the ſolemn judgment is different in differ if 
Walcot's books. Nor is this to be wondered at: for it appeared, y Sec 
great ſearch of records, in the caſe of Walcot, that before th why 

time of - Henry the Seventh, the form of this judgment was not 
uncertain ;z there being ſcarce two judgments to be found of which B 

: the form was the ſame. his j 
Staundf. The following ſeems, from divers books, to be the moſt Wai 
P. C. lib. 3. proved form of the ſolemn judgment: that the perſon conyifty both 
3 Ink 210. be carried to the priſon from whence he came, and be drawn fron ver 
1 H. H. P. C. thence to the place of execution; that he be there hanged by th 1 
$0. neck, and be cut down whilſt he is alive; that his bowels be cu com 
Kimar⸗ 18. out of his body, and be burnt before his face; that his head be ſe. drav 
nock's Tr. vered from his body, and his body be divided into four quarter, ther 
38. and that his head and quarters be diſpoſed of as the king pleaſes, It 
1H.H.P.C The king may, by a warrant under the great ſeal, privy cal judg 
351. 384. privy ſignet, or ſign manual, diſcharge or pardon ſuch part of the Kin 
| puniſhment awarded by the folemn judgment as he pleaſes. Is d 
Bid. And it is uſual, when a nobleman, or other great man, falls un. caſe 
der this judgment, to pardon the whole of the puniſhment-exceyt was 

1 the beheading. 
staundf. According to Staundford's account, part of the ſolemn judy. H 
_ lid. 3- ment was heretofore, to be drawn upon a hurdle. 4. 
© Up But no mention is made by Coke, Chief Juſtice, of drawing T 

3 Inft. 210. * : ; ; : 

Kilmar= upon à hurdle; nor is this mentioned in a modern judgment. ing 
nock's Tr. 38. | men 
1H.H.P.C. And drawing upon a hurdle does not ſeem ever to have been: was 
313. neceſſary part of the ſolemn judgment; for Shard, Juſtice, ona mal 
ordered a man, convicted of high treaſon, to be drawn, without but 

being placed upon any thing, by horſes to the place of execution; que: 

: but this ſeverity is not now uſed : the convicted perſon being of 2 
always drawn upon a hurdle, terfe 

Staundf. Part of the judgment, according to the form in Staundford, uu B 
a "Eg 3- heretofore, that the privy members ſhould be cut off. of h 
3 Inſt. 10. But Coke, Chief Juſtice, does not mention cutting off the pri 4 
members as any part of this judgment; and it appears from ſom I 

modern judgments, that it is not a neceſſary part thereof. _ 

1d. Rm. A writ of error being brought to reverſe an attainder of hip of 
Tucker; treaſon, one error aſſigned: was, that the words ſecreta membra a ( 
| putentur were omitted in the judgment. Samuel Eyre, Juſticy mer 
was of opinion, that the attainder ought not for this reaſon to k B 

reverſed ; becauſe the omiſſion of theſe words is warranted Y _ 

many precedents. Giles Eyre, Juſtice, ſeemed to think, that ches ter 

words, as the practice at that time was to infert them, ought ! or t 

have been inſerted ; but by reaſon of the multitude of precedent 1 

doubted, Holt, Chief Juſtice, gave no opinion as to this pom. righ 

The attainder was reverſed for another reaſon : and no notice or 1 
taken in the judgment of reverſal, which was afterwards affirmed Whi 
Y by the Houſe of Lords, of the omiſſion of theſe words. 280 
_ It was no part of a judgment, pronounced, not many years 290 1 
38, by Lord Hardwicke, High Steward, that the privy members ſhoul cou 
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Treaſon, 551 

In divers old caſes, and in ſome cafes in the time of Charles the 12 Mod: gg, 
Second, the words ye his face, or the words wvhilft he is alive, 96 

which are holden to be tantamount to the words before his face, are case. 

not inſerted in the judgments after the words and be burnt, Carth. 349. 


But the more general. uſage has been, to inſert the words before 12 Mod. gg, 
his face, or the words whulit he ig alive; and the attainder was, in —_— 
Walcot's caſe, reverſed by the court of the King's Bench, becauſe cc. 
both theſe ſets of words were omitted ; and the judgment of re- 
verſal was affirmed by the Houſe of Lords, | | | 

The leſs ſolemn judgment of high treaſon is, that the perſon staundf. 
convicted be carried to the priſon from whence he came; and be P. C. lib, 3. 
drawn from thence to the place of execution; and that he be 15, 


there hanged by the neck, until he be dead. 1 f F. G. 0 


It was in one caſe doubted, whether, when the leſs ſolemn 1 Ventr. 
judgment of high treaſon is to be pronounced by the court of + 
King's Bench, it is to be pronounced by the Chief Juſtice, or as caſe. 
is done in felonies by the ancient juſtice, 'The judgment was in that 3 
caſe pronounced by the ancient juſtice; but to avoid all ſcruple, it — 


was pronounced over again by the Chief Juſtice, c. 19. 


It is laid down in two books, that the ſolemn judgment ought to 3 Inf. 15. 
be pronounced in every caſe of high treaſon, except that of coun 3 aft. 12. 
terfeiting the king's money contrary to the 25 Ed. 3. fl. 5. c. 2. : 

The reaſon given for excepting the cafe of counterfeiting the 
king's money contrary to the 25 Ed. 3. ft. 5. c. 2. is that, as the judg- 
ment for this offence which was high treaſon at the common law, 
was only to be drawn and hanged, the ſame judgment, as that ſtatute 
makes no alteration in the puniſhment, ought {till to be pronounced: 
but that where an offence is made high treaſon by a ſtatute ſubſe- 
quent to the 25 Ed. 3. ft. 5. c. 2. the judgment ought to be, as it is 
of all other high treaſons at the common law, except that of coun- 
terfeiting the king's money, to be drawn, hanged, and quartered. ' 

But it ſeems to be the better opinion, that, in ſome other cafes 
of high treaſon, as well as that of counterfeiting the king's money 
contrary to the 25 Ed. 3. ft. 5. c. 2. the leſs ſolemn judgment ought 
to be pronounced. | 

It appears, from one caſe, that the leſs ſolemn judgment was 2 H. 4. 286. 
lome years after the 25 Ed. 3. f. 5. e. 2. pronounced in the caſe .. F.C. 
of counterfeiting the great ſeal. FE 

Coke, Chief Juſtice, does indeed ſay, in ſpeaking of this judg- ; tag, 15; 
ment, that it muſt be miſreported. | 

But Hale, Chief Juſtice, is of opinion, that Coke, Chief Juſtice, 1 H.H.P.C. 
was himſelf miſtaken : for that the judgment, in the caſe of coun- 332. 
terfeiting the great ſeal, may be either to be drawn and hanged z 
or to be drawn, hanged, and beheaded, 
| The opinion of Hale, Chief Juſtice, ſeems to be upon the whole ; H. f. pc. 
right: but it ſeems a little ſtrange to fay, that either the ſolemn 35:. 
or the leſs ſolemn judgment may be pronounced in this caſe, 
which is a latitude unknown to ts Engliſh law: and the rather, 

35 he had but a few lines before ſaid, upon the authority of both 
Braften and Fleta, that, at the common law, the puniſhment of 
counterfeiting the great ſeal was to be drawn and hanged. 
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3 Fo. pe Treaſon. 


Wia. time of making that ſtatute : his diſtinction is, that in the latte 


| Dig. As theſe offences are in cognita materia falſ;ficationis monete, thy 


49 
1 


gin. 117. If this were the puniſhment at the common law of that Offence, 
| the conſequence muſt be, as is laid down by Coke, Chief Juſtice, n 
the caſe of counterfeiting the king's money, that, as the 25 Ed z 
« 5. c. 2. has made no alteration in the mode of puniſhing this d. 
Fence, the ſame puniſhment ought. to be inflicted upon the perf 

| uilty thereof as was inflicted at the common law. | 
1 H. H. P. c. ale, Chief Juſtice, has, with great propriety, diſtinguiſtied th 
35%» caſes upon ſtatutes ſubſequent to the 25 Ed. 3. fl. F. c. 2. by which 
' divers offences, relative to the coin, have been made high treaſon 
from caſes of offences made high treaſon, which were not ſo at the 


caſes, as in offences againſt the proteſtant religion, the ſolemn judy. 

ment ought to be pronounced; but that, in offences relative to th 
coin, although ſome of theſe are made high treaſons by ſtatute 
ſubſequent to the 25 Ed. 3. fl. 5. c. 2. the leſs ſolemn judgnen 
ought, for the following reaſons, to be pronounced. 


are within the verge of the crime of falſifying money; and ther- 
fore ought to be puniſhed in the ſame way as this crime is toe 
EI _ puniſhed. 
Bid. It is unreaſonable to think, that the legiſlature could intend i 
. inflict a more ſevere puniſhment upon the counterfeiters of & 
reign coin, or upon the clippers of the , king's money or foteig 
coin, than upon the counterfeiters of the king's money. 

In ſupport of this diſtinction divers caſes are mentioned, 
Dyer, 230. In one of theſe it is ſaid to have been agreed by all the judy: 
2 that the leſs ſolemn judgment ought to be pronounced in a caſed 
6 Eliz, Clipping the king's money: which offence was made high treaſo 

by the 5 Eliz. c. 11. 
1H. H. p. oc. In ſome ſubſequent caſes of clipping the king's money, the (6 
353. lemn judgment was indeed pronounced: but it appears, up 
looking into all the caſcs ſince Wright's caſe, that in much tit 
greater part of them the leſs ſolemn judgment was pronounced. 
2 Lev. 93. And in one of theſe it was reſolved by all the judges, exct 
1 Vaughan, Chief Juſtice, after a conſultation had with the ſerjeam 
25 Car. 2. at Serjeant's-Inn, that the leſs ſolemn judgment ought to be pro 
nounced in the caſe of clipping the king's money. | 
TH,H.P.C. It is admitted by Hale, Chief Juſtice, that in one caſe, whit 
2 Koll. Res. Was Mich. 16 Ja. 1. the ſolemn judgment was pronounced ups 
30. a man convicted of counterfeiting the privy ſignet, which offen 
was made high treaſon by the 1 Mar. ft. 2. c. 6. 
But, as this caſe was determined before the law was ſettled" 
Ballow's caſe, as to the judgment of offences relative to the con 
which have been made high treaſons by ſtatutes ſubſequent to ti 
25 Ed. 3. ft. 5. c. 2. it may be fairly inferred, that, ſo far iv! 
being ſufficient to overthrow the reaſoning of Hale, Ch. J., 1 
the caſes mentioned by him, the caſe is not at this day law- 
ern. Tr. Judgment of high treaſon was in one caſe, upon a trial at bah 
6558. Sta- I 5 . ; 
ley's caſe. pronounced upon the day the priſoner was convicted. 
4 Stat. Tr. But this judgment is, in a ſubſequent caſe, declared to be n 
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No tier unprecedented one; and it is, in the latter caſe, laid * 
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Treaſon, 553 
Halt, Ch. J., that, if a priſoner have been convicted of high trea- 
ſon upon a trial at bar, the Judgment ought not to be pronounced 
in leſs than four days after the conviction, provided there are ſo 
many remaining days in the term; becauſe the priſoner ought to 
Have ſo many remaining days to move in arreſt of judgment; and 
it is added, that, in caſe there are not four remaining days in the 
term, the judgment ought to be pronounced upon the laſt day of 
the term. | 122 

If a perſon have bzen attainted upon a judgment of outlawry z Stat. Tr. 
on an indictment of high treaſon, no other judgment is to be pro- $55. 858. 
nounced: but a rule of court is to be made for his execution; — 
that judgment, which is upon record, being a ſufficient ground for 
the awarding of execution. | 

In every caſe wherein a perſon is convicted of petit treaſon, the Staundf. 


| 1 | P. C. lib. 3. 
leſs ſolemn judgment is to be pronounced. - d. 3 


8 c. 19 
211. [St. 30 G. 3. e. 48. ſupra 549.1 


[We cannot diſmiſs this ſubje& without taking notice of an act which the legiſlature have lately found 
it neceſſary to paſs, in order to explain and enlarge ſome of the clauſes of 25 E. 3. and to provide, with 
ſufficient explicitneſs, againit the treaſonable attempts of the preſent times. It is enacted by 36 C. 3. 
c. 7. © That if any perſon, during the life of his preſent majeſty, and until the end of the next 
« ſeſſion of parliament after a demiſe of the ccown, ſhall, within the realm or without, compaſs, imagine, 
« invent, deviſe, or intend death or deſtruction, or any bodily harm tending to death or deſtruction, main 
« or wounding, impriſonment or reſtraint, of the perſon of the king, his heirs and ſueceſſors; or to de- 
« prive or depole him or them from the ſtyle, honour, or kingly name of the imperial crown of this 
« realm or of any other of his dominions; or to levy war agaiaft his majeſty, his heirs and ſuc- 
* cefſors, within this realm, in order, by force or conſtraint, to compel him or them to change his or 
e their meaſures or counſels, or to intimidate, or overawe, both houſes, or either houſe of parliament; 
« or to move or ſtir any foreigner with force to invade this realm or any other of his majeſty's domi 
« nions; and ſuch compaſſings, imaginations, &c. ſhall expreſs, utter, or declare, by publiſhing any 
« printing or writing, or by any overt act or deed:“ the offendgr ſhall be deemed a traitor, and puniſhed 
accordingly, The benefits of the acts of 7 W. 3. c. 3. and 7 Ann. c. 11. are reſerved to the offender. ] 
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K * H E word treſpaſs is derived from the French word treſpaſer, 


the action thereupon founded. 


was] : 


of * 


Treſpaſs. 


which ſignifies to go beyond what is right. It follows, thy 


every injurious act is in the large ſenſe of the word a treſpaly, OE 
But, as divers injurious acts are called felonies, and are diſtin. ku 
guiſhed by particular names, as treaſon, murder, c. the vo RY . 4 
treſpaſs does not, in the legal ſenſe thereof, extend to any ſuch in. E 
jurious acts. „ | The 
Some treſpaſſes are not accompanied with force. A treſpaſs of 
this kind is called a treſpaſs upon the caſe : and the method of pro. 
ceeding againſt the wrong-doer is by an action of treſpaſs up (A 
the caſe. This action has been already treated of, under the title 
Aftion upon the Caſe. © | 
Other treſpaſſes are accompanied with force, either actual « (B) 
implied, > | 
If a treſpaſs accompanied with actual force have been injurioy 
to the publick, the proper method of proceeding againſt the wrong. [ 


doer is by indictment or information. If a treſpaſs accompanied 
with actual force have only been injurious to one or a few per. 
ſons, the wrong-doer may in ſome caſes be proceeded againſt by 
indictment or information, and in all by indictment; for, although 
the injury was done only to one or a few perſons, yet, as ever 
treſpaſs accompanied with actual force amounts to a breach of the 
peace, it is an offence againſt the publick. 
The method of proceeding by indictment or information, again 
perſons guilty of ſuch treſpaſſes as are offences againſt the pub- 
lick, has been ſhewn under the titles [:di&ment and Infarmatin, 

Beſides being liable to an indictment or information, the per- 
ſon guilty of a treſpaſs accompanied with actual force, which ha 
been injurious to one or a few perſons, is liable to an action d 
treſpaſs. | 

If a treſpaſs, not accompanied with actual force, have only bees 
injurious to one or a few perſons, the only method of proceeding 
againſt the wrong-doer, this not being a publick offence, is by at 
action of treſpaſs. | 

The writ by which an action of treſpaſs is commenced, is ſome: 
times CO at other times it is not. It is in the eleQiond 
the party injured by a treſpaſs, to ſue out a writ of treſpaſs that 
is returnable, or one that is not. "The latter writ is called a vicot- 
tiel writ ; becauſe the matter therein complained of is to be dete 
mined before the ſheriff to whom the writ is directed. 

As the vicontiel writ of treſpaſs is at this day very ſeldom ſued 
out, it is by no means neceſſary to go into the conſideration 


Tix 


b 
f 


Treſpaſs, 


The deſign at preſent is, to treat of that action, which is found - 
ed upon the returnable writ of treſpaſs. 

As the writ of treſpaſs which is returnable always contains the 
words vi et armis, the action founded thereupon is, to ſpeak with 
propriety, an action of 194 7 vi et armis, But, as ſuch action is 
amoſt as frequently called an actian of treſpaſs, as an action treſ- 
paſ vi et armisy and as it is by the former name ſufficiently diſtin» 
yviſhable from an action of treſpaſs upon the caſe, it is by no means 
neceſſary to add, in treating thereof, the words vi et armis. 

Divers things relative to an action of treſpaſs, as tender and 
bringing money into court, damages, and coſts, have been treated 
of under the titles Tender and bringing Money into Court, Damages, 
and Coffs, 


The remaining matter, which appertains to this Title, ſhall be 
| arranged in the following order : 


(A) In what Caſes an Action of Treſpaſs in the 
general lies, 


(B) In what Caſes an Action of Treſpaſs lies for an 
Act which, although it was in the firſt Inſtance 
lawful, becomes afterwards a Treſpaſs ab Initio. 


(C) By whom an Action of Treſpaſs may be brought. 


1. Where the Injury was done to a Perſon. | 
2. Where the Injury was done to Perſonal Property. 
3- Where the Injury was done to Real Property, 


D) For what Injuries to the Perſon an Action of 


Treſpaſs lies, 


1. For a Battery. 
2, For an accidental Stroke. 
3. For a falſe Impriſonment. 


E) For what Injuries to Perſonal Property an Action 
of Treſpaſs lies, 


1. To live Property. 
2. To dead Property. 


(F) For what Injuries to Real Property an AQtion of 


Treſpaſs lies, 


I, To Land. 
2. To a Building, 


(GS) Againſt 


$33 


(G) Againſt whom an Action of Treſpaſs may k 
315 brought. 84106 % att — * 


1. In the General. 
2. For an Injury to Real Property. 


(H) In what Court an Action of Treſpaſs may be 
brought. ä 


(1) of the Pleadings in an Action of Treſpaſs, 


ae Writ. 5 | 
2. Of the Declaration. | 


1. In the General. 
2. Of declaring with a Continuando. 


wee 3. Of che Plea. 


1. Of pleading in Abatement. 
2. C/ pleading in Chief. 


1. The General Tſue. 

2. A > rg Pled. 

3. Both the General Iſſue and a Special Plea. 
4. giving Colour. 


4. Of the Replication. 


1. In TR General. 
2, Of making a new Aſſignment. 


(C) Of the Evidence in an Action of Treſpaſs 


(A) In what Caſes an Action of Treſpaſs. in the 


general lies. 


Str. 645. W HEREVER an injury has been received from an act whict 


Reynolds v. Vas in the firſt inſtance unlawful, an action of treſpaſs lit 


A. Rom: although the act were not accompanied with actual force, then 


1402-S.C. being in every ſuch caſe an implied force. But, where the injuy 
(a) The which has been received was the conſequence of an act which 


— HY was in the firſt inſtance lawful, an action of treſpaſs does 10 


neſs of the in the general lie, the proper remedy being an action upon tit 
original act, caſe({a). 

is not the b 
criterion between an action of treſpaſs and an action on the caſe, nor is it to be found in Lord | 
report of the above caſe ; it is argumentatively denied by Forteſcue, I. in the inſtances put by him in Stan 
report, and expteſs y controverted by Blackſtone, J. in Scott v. Shepherd, 2 Bl. Rep. 894. 3 Will 4% 
and by De Grey, C. J. S. C. 2 Bl. Rep. 899. 3 Wilſ. 411. in which laf caſe ſeveral inſtances are fe, 
where treſpaſs will liz for the conſequences of an act /awwful in its commencement, and.caſe for tos 
where the original act was unlawful. The true and ſolid diſtinction is between direct and immediatt x. 
juries on the one hand, and mediate or conſequential on the other: and treſpaſs never lay for the . 


Shapcott v. Mugford, 1 L4. Raym. 187, Howard v. Bankes, 2 Burr. 1114. Hawker v. way 
3 


2 , 


ls, 


1 
in the 


I which 
paſs lies 
oye 
1e injun 
i which 
loes nt 
pon the 


7 


Will. 486 
ces are pcs 
10 for that 
named att he 
c the . 
v. Birdec 

3 bur 


en the three counts iu the declaration. 


Treſpaſs, 


* Term Rep- 225+, Day v. Edwards, 5 Term Rep. 648. 


quentially only become injurious z not that conſequential damages can only be red/clſed in 
the caſe. 
q 
whereef the cattle of divers Prangers eſcaped thither and conjumed the graſs. 


If one man fix a ſpout for the carrying of water from his 
houſe, and the water thereby carried fall and do damage upon the 
ground of another, the latter cannot maintain an action of treſ- 
paſs; for, as the fixing of the ſpout was lawful, the injury is con- 
ſequential. | | | 

is J. S. dig a trench in his own land, or in the land of a ſtran- 
ger, by which the water is diverted from the river of J. N., J. N. 
cannot maintain an action of treſpaſs, inaſmuch as he had no 
right to complain of the act done by J. S. until the conſequence 
thereof was injurious to him. 

If an injury be the conſequence of non-feaſance, an action of 
treſpaſs does not lie ; for, there cannot have been any force, either 
actual or implied, where no act has been done. 

If the perſon entitled to tithe do not, after having received no- 
tice that the tithe is ſet out, fetch it away in a reaſonable time, 
he is liable to an action upon the caſe, for the injury ſuſtained by 
the lying thereof too long upon the land: but an action of treſpaſs 
does not lie; becauſe the injury ariſes from non-feaſance. 

If J. S. who ought to repair the bank of a river, negle& to do 
it, and for want of its being done the ground of F. N. be over- 
flown; J. N. may recover a ſatisfaction for the injury in an action 
upon the caſe: but he cannot maintain an action of treſpaſs, be- 
cauſe the injury ariſes from non-feaſance. 

It is ſaid in one caſe, that if A. break the hedge of B. to the 
value of four-pence, and beaſts of common of F. S. enter through 
the breach into the cloſe of B. and do damage, B. ſhall recover 
damages for the whole injury in an action of treſpaſs againſt A. 
But it is laid down in another caſe, that if an injury, ſor which 


557 


4Þurr, 1556. | Oates v. Bayley, > Wilf. 313. Scott v. Shepherd, bi h. Morgen v. Hughes, 


Savignac v. Roome, 6 Term Rep. 125. 
But, when we ſay that treſpaſs never lay for conſequential injuries, we thereby, mean ſuch acts as conſe- 


an action on 


For where the act done is a direct invaſion of the plaintiff's property in poſſeſſion, conſe- 

vential or remote, as well as immediate, damage may well be ſet forth in the declaration in treſpaſs 
Gi et armis : as, that the defendant entered into the plaintiff's grounds and deſtroyed. his tences, by means 
3 Wooddel. 253. ] 


Str. 63 5 
Reynolds v. 
Clarke. 

Ld. Raym. 
1402. S. C. 


Ld. Raym. 
1402. 
Liveridge v. 
Hodges. 


Ld. Raym, 
188. 
Shapcott v. 


Mugford. 


Bro. AQ. 
ſur le Caſe, 
pl- 36. 
Fitz. N. B. 
93 


Bro. Treſp. 
pl. 179. 
Ld. Raym. 
273. 
Courtney v. 
Collety 
Carth. 437- 


the proper remedy is an action upon the caſe, be contained in the S. c 


declaration in an action of treſpaſs, judgment ought, in caſe there 
is a general verdict for the plaintiff, to be arreſted (a); becauſe 
the judgment againſt the defendant in an action of treſpaſs is quad 
capiatur pro fine, whereas the judgment againſt the defendant in an 
action upon the caſe is quod fit in miſenicordia. 

If, however, one injury, for which the proper remedy is an ac- 
tion upon the caſe, be, after alleging an injury proper for an ac- 
tion of treſpaſs, contained in the declaration in an action of treſ- 


a general verdict for the plaintiff; becauſe that which comes un- 
der the per quod is not conſidered as an independent ſubſtantive in- 
jury, but as laid in aggravation of damages. 


0 So, 
converſo, 
Savignac v. 
Roome, 

b Term Rep. 
125.1] 


Ld. Raym. 
277- 2 
Courtney 
V. Callet. 


paſs under a per quod ;. judgment may be given, although there is Str. 635. 


[An action on the caſe was brought for damaging a colliery of Haward v. 


the plaintiff, who obtained a verdict, and had an entire judgment 
It was objected, that two 
0 


Bankes, 
2 Burr. 
1114. 


| 
$ / 


Treſpaſs. 
of the eounts deſcribed a treſpaſs vi e armis ; for in them it wy 
alleged, that the defendant cauſed great quantities of water to be 
conveyed through divers other collieries into that of the plainty 
and that a count in treſpaſs cannot be joined in the ſame declaratm 
with a count in an action on the caſe. The court over-ruled the 
objection, ſaying, © that the plaintiff in his declaration deſcribes 
« a fact, which might, at the trial, be proved to be either proper 
.  & for an action of treſpaſs, or on the caſe, according to the «ji. 
* dence: And it appears, that it was here proved at the trial ty 
be the latter. If it had been proved to be treſpaſs vi et armi, 
« the plaintiff muſt in that event have been nonſuited. Before 
«* the trial it ſtood indifferent, whether it would come out to be 
4 the one or the other. However, in the nature of the thing, i 
« muſt be a conſequential damage; as the act complained of wy 

8 done on the defendant's own foil.”} 

1 Inſt. It is laid down in one book, that if the bailee of cattle, which 
Bro. have been lent him to plough his land with, kill any of them, the 
u owner of the cattle has an election to bring an action of treſpaſ, 
Fe ret. or an action upon the caſe. But it is laid down in other books 
pl-295+ that the bailee of cattle who has killed any of them, is not liabl 
to an action of treſpaſs, becauſe he came lawfully to the 
poſſeſſion of the cattle 3 the proper remedy being an aGlion upon 
the caſe, x 
- Hob. 280. It is in one book laid down, that the party injured by: 
reſcue may have either an action of treſpaſs, or an action upon 
rien. the caſe. | 
Scott v. [A. threw a lighted ſquib into a market-houſe, where a large 
— concourſe of people were aſſembled : the ſquib fell upon the ſtand 
$92. ing of B., who, to prevent injury to himſelf and his wares, threr 
3 Wi. 499. it acroſs the market-houſe, when it fell upon the ſtanding of (. 
C. took it up, threw it among the crowd, when it burſt, and put 
out the eye of D. The court of C. B., Blackfone, J. diſſent, 
held, that treſpaſs lay againſt A. at the ſuit of D., the new d- 
rection and the new force given it by B. and C. not being a ner 
treſpaſs, but merely a continuation of the original force impreſſel 
upon it by A.] : 
Sayer, 1844 An action of treſpaſs does not lie for making an exceſſive diſtrel 
| — in caſe there were a right to diſtrain, the remedy being an action 
f Whe- upon the ſtatute of Maribridge. But, if there were no right to 


ther the ac- diſtrain, an action of treſpaſs lies (a). 
tion for an | 


exceſſive diftreſs ſhall be upon the ſtatute, or an action of treſpaſs, does not depend merely upon the 
right to diſtrain. If the things diſtrained are of a known, determinate value, fo that the diftreſs ;- 
pears upon the face of the plezdings to be exceſſive, there, notwithſtanding the diftrainer had a cher 


right to diftrain, treſpaſs may be brought. If, on the other hand, they ate of arbitrary and unceriau 
value, the action muſt be upon the ſtatute. 1 Burr. 591.} 


Oimbart v. [Tf a man put cattle, which he has diſtrained damage. feaſant, into 

, a pound which happens to be in another county; this does nd 

2 Str. 1272. 4 2 1 in the 
make him a treſpaſſer, but only ſubjects him to the penalty in 

ſtatute of 1 & 2 P. & H. c. 12. 

2 Bl. Rep. A treſpaſs muſt be certain, and an injury to the party, or na 

9 ſo, at the time the act is done. Treſpaſs therefore will not 9 
: ex 


Treſpafs. 539 


haps in certain caſes, for the arreſt of privileged per- 

1 4. — the allowing or diſallowing of privilege is diferetion- 

ary in the court, and it would be to make the nature of the act 

depend upon their ſubſequent judgment. 80, the original taking Dougl. 5946 
of a ſhip as prize is not a treſpaſs at common law; and therefore 

: ſentence of the Admiralty, pronouncing a ſhip not to be prize, 

S -:nnot alter the nature of the original taking, ſo as to entitle the 


captured to maintain treſpaſs in the common law courts.] - 


(B) In what Caſes an Action of Treſpaſs lies for 
an Act which, although it was in the firſt In- 
ſtance lawful, becomes afterwards a Treſpaſs ab 


Initio. 


II has been ſhewn under the laſt head, that an injury, which has (a) S 
been received from an act which was in the firſt inſtance law- vide fers. ] 
ful (a), is not a treſpaſs. | 

But, in ſome caſes, an act, which was in the firſt inſtance law- 
ful, becomes afterwards a treſpaſs ab init. 

Wherever the perſon, who at firſt acted with propriety under 
an authority or licence given by law, afterwards abuſes the au- 
thority or licence, he becomes a treſpaſſer ab initio. 

If J. S., who has diſtrained a beaſt damage-feaſant, afterwards 3 Rep. 146. 
kill or uſe the beaſt, he becomes a treſpaſſer ab initio. He had, The Six 
by law, an authority to diſtrain the beaſt; but, as this extended CO 
only to the keeping of it as a pledge, in order to enforce the Bro. Treſp. 
making of ſatisfaction for the damage, the killing or uſing of the ty 29. 
beaſt was an abuſe of the authority. pl. 350. [Dye v. Leatherdale, 1 Will, 20.} 

But every intermeddling with the thing diſtrained does not 
amount to ſuch an abuſe of the authority to diſtrain, as to make 
the diſtrainer a treſpaſſer ab initio. 

If a man, who has diſtrained armour, ſcour it, in order to pre- Cro. Eke. 
ſerve it from ruſt, he does not become a treſpaſſer ab initio ; for 783. 
this, far from being injurious, is beneficial to the owner. 9 

But, if a man, after having diſtrained raw hides, tan them, he 1174. 
decomes, notwithſtanding they wonld otherwiſe have rotted, a 
treſpaſſer ab initio ; becauſe this, however it may at firſt ſight 
ſeem to be a benefit, is an injury to the owner; for he can never 
de ſure of having his own hides again, the nature of them being 
lo changed by the tanning that they cannot be known. 

A conſtable, who had the warrant of a juſtice of the peace to Clayr. 44-- 
ſearch the houſe of J. S. for ſtolen goods, pulled down the clothes Ward's cage. 
of a bed in which there was a woman, and attempted to ſearch 
under her ſhift, It was holden, that by this indecent abuſe of his 
authority, he became a treſpaſſer ab initio. 

The law gives every man a licence of going into an inn at ſea- 5 Rep. 146. 
ſonable times: yet, if a man, who goes lawfully into an inn, be The six 
aterwards guilty of an injurious act therein, he becomes a treſ- — 2 
paller ab initio ; becauſe this is an abuſe of the licence. Bro. Treſp. pl. 359+ 


11 - By 


— 


* 


Treſpaſs, 


By the 11 Ges. 2. c. 19. 94. it is enacted, © That where 
&« any diſtreſs ſhall be made for any rent juſtly due, and any un. 
& lawful act ſhall be afterwards done by the party diſtraining, o 
ec by his agent, the diſtreſs ſhall not be therefore deemed un. 
« lawful, nor the party making it a treſpaſſer ab initio,” 

By the 17 Ge. 2: c. 38.5 8. it is enacted, ** That where any 
& diſtreſs ſhall be made by an overſeer, by virtue of a warrant gf 
« diſtreſs, for any money juſtly due for the relief of the poo, 
ac the party diſtraining ſhall not be deemed a treſpaſſer ab inity 
« on the account of any irregularity done by ſuch party.” 

It is in the general true, that a man, who has been only gui 
of a negative abuſe of an authority or licence given by law, doch 
not thereby become a treſpaſſer ab initio ; becauſe he has only bees 
guilty of a non-feaſance. - 

8 Rep, 146. If J. S., who has diſtrained a beaſt damage-feafant, refuſe ty 

The Six , deliver it upon a tender of amends before the impounding ther- 

a4. of, this is a negative abuſe of the authority given by law to di. 

Ld. Raym. train; and the owner of the beaſt may recover damages for the 

288, detention: but, as the injury ariſes from a non-feaſance, J. 

does not become a treſpaſſer ab initio. 
$ Rep. 146. If a man, who went lawfully into an inn, refuſe to pay forthe 

The Six . liquor he has called for, this is a negative abuſe of a licence given 

ok, by law to go into an inn; but the man does not become a treſpaſſe 

ab initio. : ; 
But in ſome caſes a man, who has been only guilty of a 10. 
gative abuſe of an authority or licence given by law, does become 
N a treſpaſſer ab initio. | | 

Bro. Faux If a ſheriff have not returned a writ which ought to have been 

Iwpr. pl- 5. returned, he becomes, although this be only a non-feaſance, 

E * treſpaſſer ab initio, as to every thing which has been done unde 


1 Jon. 378. the writ. 
Salk. 409. 
Ld. Raym. 632. Cro. Car. 446. 


$ 0 


Bro. Faux If a bailiff have, by virtue of a warrant from a ſheriff, ere 
1 bl. 5. cuted a writ which ought to have been returned, he does not, al 
72 378. though the writ has not been returned, become a treſpaſſer c 
Cro. Car. initio: for it would be unreaſonable to puniſh the bailiff for tht 
446. default of returning the writ; which could only be returned bj 
the ſheriff, ; | 
2 Roll. Abr. But, if the bailiff of an inferior court have not returned a wil 
$03; Pl. 33. which ought to have been returned, he becomes a treſpal 
632. yum ab initio, as to every thing which has been done under it: becaul 
he is the principal officer, and not, as in the caſe of a bailiff a0. 
ing under a warrant from a ſheriff, a ſubordinate one; and, con- 
ſequently, it was his duty to return the writ, | 
Reedy, lf goods are attached under proceſs of an inferior court, tit 
mg officer cannot legally continue in poſſeſſion of the defendant 
226d. by - houſe, or keep the goods therein for a long or unreaſonable time; 
dut muſt remove them to a place of ſafe cuſtody 4 elſe he's? 
treſpaſſer ab rnzt19. ] „ nnn 
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Treſpaſs, 


The perſon who is guilty of an abuſe of an authority in fact, 


does not thereby become a treſpaſſer ab initio. 


561 


If the bailee of a beaſt, which was delivered to him to be kept, Bro. Treſp. 
kill or uſe it, he is liable to make ſatisfaction for the abuſe of the pl. 295. 


authority given by the owner of the beaſt; but he does not there- 8 


by become a treſpaſſer ab initio, 


. 327. 
ro. Act ſur 
le Caſe, pl. 99s 


If a beaſt, which has been diſtrained for a rent-charge, be lat. 142, 


killed or uſed by the diſtrainer, he does not become a treſpaſſer ab 143. 


initio; becauſe the diſtreſs muſt, in this caſe, be made under an 
authority in fact; for an authority to diſtrain is not incidental to a 
rent-charge, as it is to a rent - ſervice, but muſt always have been 
given by the grantor thereof. 

The reaſon of the difference between the caſe of an abuſe of 
an authority in fact, and that of an abuſe of an authority given by 


hu, is, in one book, ſaid to be, that the abuſe in the latter caſe is 


deemed a treſpaſs ab initio; becauſe the law intends, from the 
ſubſequent tortious act, that there was, from the beginning, a de- 
gn to be guilty of an abuſe of the authority. But this reaſon, 
which applies equally to both caſes, is by no means concluſive : 
for it may be as well intended, in the caſe of an authority in fact, 
from the ſubſequent tortious act, that there was, from the begin- 
ning, a defign of being guilty of an abuſe thereof, Perhaps the 
difference between the two caſes may be better accounted for in 
the following manner: in the one, where the law has given an 
authority, it ſeems reaſonable, that the law ſhould, in order to ſe- 
cure ſuch perſons as are the objects thereof from abuſe of the au- 


Perkæ. f. 691, 


8 Rep. 146; 
The Six 


Carpenter? 


caſe. 


thority, when it is abuſed, make every thing done void; and leave 


the abuſer in the ſame ſituation as if he had done every thing 
without any authority. And this agrees with the maxim, actus 
Hit nemint facit injuriam. In the other caſe, where a man, who 
was under no neceſſity of giving an authority to any perſon, has 
thought proper to give an authority to a certain perſon, and this 
perſon is guilty of an abuſe of the authority, there is no reaſon 
that the law ſhould interpoſe, ſo as to make every thing done un- 
der it void; becauſe it was his own folly, to truſt a perſon with 
an authority who has ſhewn himſelf not fit to be truſted there- 
with, The interpoſition of the law in ſuch caſe would, more- 
over, be contrary to the maxim, vigilantibus non dormientibus ſerwit 


lex. 


(C) By whom an Action of Treſpaſs may be 
brought. 


1. Where the Injury was done to a Perſon. 


QNLY the perſon to whom the injury was done can maintain 
an action of treſpaſs for a perſonal injury. 


if 2 ſon or daughter have been falſely impriſoned, neither the Co. Els. 


father nor the mother can maintain an action of treſpaſs. 


Vor. VI. Oo If 


770- 


Barham v. 


* | g 
1 8 
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$562 Treſpaſs. 
Sid. 22.5, If a daughter have been debauched, her father may maintay 
diego: „an action of treſpaſs (a): but he can only recover damages fo 
3 the loſs of the daughter's ſervice; no damages being recoveraby 
[(s)In Ben. by him for the perſonal injury done to the daughter. 
nett v. Al- | 

gott, 2 Term Rep. 166. it is ſaid, that an action merely for debauching a man's daughter, by which k 
loſes her ſervice, is an action on the caſe ; but that, according to Lord C. J. Holt's opinion, where th 
offence is accompanied with an illegal entry of the father's houſe, he has his eſect ion to bring either trelpzh 
or caſe, However, in Ld. Raymond 1032. (the authority referred to,) the diſtinctions taken ſeem to ie, unt 


not between treſpaſs and cate, but different forms of treſpaſs and aſſault. In Tullidge v. Wat, | 
3 Will. 18, 19. the action was treſpaſs, and no entiy of the houſe. 3 Wooddeſ. 245. note.] or t 


e i! 
3 Rep. 38. An anceſtor, before tenure by knight-ſervice was taken av XCCU 
— could have maintained an action of treſpaſs for the taking away nd t! 
2 Wms. His heir: but he could only have recovered damages for the loſs g mer 
wy 1238. the marriage of the heir; no damages being recoverable by hui! 
OS for the perſonal injury done to the heir. A 
1 

Bro. Treſp. If a ſervant have been beaten, no one except himſelf can main bo inf 
N IF tain an action of treſpaſs for the injury done to his perſon. 4 hich 

552.N. pl. j. although a maſter may, where his ſervant, lawfully retained, hy void 
Bro. Lab. been beaten, maintain this action, he cannot recover any damage eſhon 

| why; Y for the perſonal injury done to the ſervant ; for his recovery cairn 
pl. 131. only be for the conſequential damages he has ſuſtained, by tle ankri 
2 Roll. Abr. ſervant's having been rendered, by the beating, incapable, or | xecut 
552. N. p. 7. capable, to perform his ſervice. | he co 
Hart v, [Treſpaſs lies at the ſuit of a maſter ſor enticing away a ſerrate cc 
Aldriige, from his actual ſervice.] rom t 
* If t 
Salk. 119. If a wife have been falſely impriſoned, her huſband may, ina ho 2 
1 cory „action of treſpaſs, obtain ſatisfaction for the damages he has ſu-WWtain 
| Cro. Jac, tained, by having been deprived of the company and comfort «PE. S. 
' Þþ $02. his wife, and by the buſineſs of his houſe having been neg|-0 the 
bi ny during her abſence: but he cannot recover any damages for ti But, 
= 1032. perſonal injury done to the wife. It is indeed true, the huſban range 
| muſt always join with a married woman in an action of treu anot 
= for a perſonal injury done to herſelf: but, as this is owing to itt of 
Þþ# incapacity of a married woman to ſue alone, unleſs ſhe be entitle Fo 0 
. by ſpecial cuſtom ſo to do, or unleſs her huſband become inc ery! 
4 ble of ſuing, it is by no means to be confidered as an exception If th 
= the general rule, that only the perſon to whom the injury een 
oy done, can maintain an action of treſpaſs for the perſonal injury. Wards 
i 2 7 Mod. 81. [A huſband may maintain treſpaſs for an adulterous intercoulFeſpal; 
1 2 Salk. 552. with his wife, force and violence being ſuppoſed in law to N pr 


company this atrocious injury.] ul, ye 

| fron 
Ifat 
gatee 
Bro. Treſp. The perſon, in whom the general property in a perſonal cha pods | 
l. 303- is, may maintain an action of treſpaſs for the taking or injure d 
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2. Where the Injury was done to Perſonal Property. 


RE. of the chattel by a ſtranger, although he have never had a poli med; 
-— fon thereof in fact: for a general ,property always draws t0 1 the 
2 


poſſeſſion in law; which is, in the Caſe of a perſonal chan, ' 
I 


Treſpaſs. | 563 


ion of the tranſitorineſs of its nature, ſufficient to found this 
ction upon. a 33 { 
[To entitle a man to bring treſpaſs, he muſt, at the time when 1Term Rep. 
act was done which conſtitutes the treſpaſs, either have the - = 
v poſſeſſion in him of the thing, which is the object of the treſ- wages 
daſs, or he muſt have a confirufive poſſeſſion, in reſpect of the right 


maintaig 
apes far 


overable 


by which by 


1, Where the 


ther teh eing veſted in him. Therefore the lord may, before ſeizure, 
ſeem to, maintain treſpaſs for an eſtray or wreck, taken by a ſtranger, 
NY or the right is in the lord, and a cogſtructiue poſſeſſion in reſpect of 


e thing being within the manor of which he is lord. So, the 
xecutor has the right immediately on the death of the teſtator, 
ad the right draws after it a eonſtructive poſſeſſion. The probate is 
mere ceremony; for, when paſſed, the executor does not derive 
is right under the probate, but under the will; the probate is 
nly evidence of his right, and is neceſſary to enable him to ſue 
but he may releaſe, Oc. before probate. But there ſeems to be 


en away, 
award 
he loſs d 
0 by him 


an mai o inſtance where a man, who has a new right given to him, 

n. Au hich, from reafons of policy, is fo far made to relate back as to 

ined, hy void all meſne mcumbrances, ſhall be taken to have ſuch a poſ- 

damages Me fon as to bring treſpaſs for an act done before ſuch right was 

overy cu wen to him. Hence treſpaſs will not lie by the aſſignees of a Smith v. 

d, by tir Wankrupt againſt a ſheriff for taking the goods of the bankrupt in Milles, «vi 
ſupra. 


le, or lh xecution after an act of bankruptcy, and before the iſſuing of 
he commiſhon, notwithſtanding he ſell them after the iſſuing of 
he commiſſion, and after a proviſional aſſignment and notice 
om the proviſional aſſignee not to ſell them.] 


If the owner of goods, which are at York, give them to J. S., Bro. Treſy.. 


a ſervat 


nay, ina ho at the time of the gift is in London, and before J. S. have P5393 
3 Latch, 214. 

e has d brained the actual poſſeſſion of the goods a ſtranger take them, 

omfort i S. may maintain an action of treſpaſs againſt the ſtranger; for 

neglectuß the gift he acquired a general property in the goods. | : 

es for th But, if the bailee of goods have given them to F. S. and a Bro. Treſp, 

e huſban ranger take them before they are delivered to F. S., this action Pl. 216. 

f trelpwWannot be maintained by J. S., becauſe by this gift, it being the 

ing to r of a perſon who had only a ſpecial property in the goods, 

e entitle S. did not, as they were not delivered to him, acquire any pro- 

ne incap»Werty in them. 

ceptiont If the goods of a teſtator, who has appointed an executor, are 2 Rulſt. 268. 

njury en by a ſtranger before the teſtator's will is proved, and after- Licher v. 
$4 1 d h * wr . . f Young. * 

| injury. ads the executor proves the will, he may maintain an action o 

ntercoulFeſpaſs for the taking of them: for, although an executor has not 


aw to property in the goods of his teſtator until he has proved his 
ll, yet, when this is done, he acquires a general property there- 
i from the time of the death of his teſtator. 


fa teſtator have bequeathed certain ſpecifick goods to J. S. the Bro. Treſp. 


FR 
: zatee may bring an action of treſpaſs for an injury done to the . 25. 

nal chm vods by a ſtranger, although the injury was done before they 

r 10/00 re delivered to him by the executor : becauſe the legatee did, 

xd a pobcs mediately upon the teſtator's death, acquire a general property 

aws to E the goods. 

hattel, F O00 2 But, 


real 


: 1 


564 | Treſpaſs, 
But, if a teſtator have bequeathed a third part of his goods y 
8 S., and ſome of the teſtator's goods, before the pe 
: f was delivered to J. S. by his executor, be taken by 
ſtranger, the legatee cannot maintain this action; becauſe he 
does not, in this caſe, acquire a property in any of the teſtatory 
goods, until they are delivered to him by the executor. 
Fitz. N. B. If wrecked goods are thrown on ſhore, and before a ſeizun 
91. thereof is made, a ſtranger take them away, the perſon in whom the 
right of wreck is, may maintain an action of treſpaſs ; inaſmug 
as a general property in the goods was, immediately upon their 
being thrown on ſhore, veſted in him. 

* [Where the vendor ſold goods by ſample to be delivered to tie 
Dinſdale, vendee within a month, and took earneſt, and within that tine 
Comp. 661. (ent the goods by his ſervant to the vendee's houſe, where, pat 

being unloaded, the reſt were diſtrained for toll, the delivery vn 
complete, ſo as to entitle the vendee to bring treſpaſs for the 
ſeizure, For here was an actual, not a conſtructive, poſſeſſion; 
though, had part not been lodged in the vendee's houſe, yet the 
delivery was complete as to all honeſt purpoſes, in reſpect of thir 
perſons, the moment the vendor had delivered the goods to hi 
ſervant to carry them to the vendee.] 


2 Roll Abr. Every perſon, in whom the general PI in a perſonal chat good 
bg-P.pl.5- tel is, may maintain an action of treſpaſs for the taking or in TI 
435+ juring thereof by a ſtranger, although the treſpaſs was committed, takin 
whilſt the chattel was in the poſſeſhon of another, who had a fps becat 
cial property therein. Ct 
2Roll. Abr. If the goods of F. S., which were bailed to J. N., are taken WW takin 
$69-P-pl.5- from or injured in the hands of J. N. by a ſtranger, J. S., in WW their 
— 5h general property {till remains, may maintain an action good 

treſpals. ma 
Bro. Treſp, But, if the bailee of goods have delivered them to a ſtranger, het 
8 the bailor cannot maintain this action; becauſe the general pv WW pred: 
* puny in the goods is changed by the delivery of a perſon who h book 
| a ſpecial property therein, takin 
Fitz. N. B. Every perſon, who is anſwerable to another for a perſonal c- chur, 
+ tel in his poſſeſſion, has ſuch a ſpecial property in the chattel x be th 
Bro. Treſp, enables him to maintain an action of treſpaſs for the taking or i» WW ſhou 
72 6 juring thereof by a ſtranger. their 
13 Nw. bo. 2 Roll. Abr. 569. pl. 5. pl. 7. Sid. 438. 2 Saund. 47. __ 
2 Rep. 849. This diſtinction was formerly taken; namely, that if goods lows 


-— which have been delivered generally to a man to be kept, are tak! WW i 1a 
from him by a flranger, the bailee may maintain an action of . pert; 
paſs, becauſe he is anſwerable for the goods to the owner: be Fg 
that if goods, which have been delivered to a man to be kept® It 
he keeps his own, are taken by a ſtranger, the bailee cannot ma ll gene 
tain this action; becauſe he is not 5 ſor the goods to te 8, 1 

Ld. Raym. owner. But in a modern caſe, in which Southcote's caſe and Mot 2 

os fate the old caſes were conſidered, this diſtinction is exploded- It po: 

Barnard, in this caſe laid down, that the bailee of goods, which _— B 
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i to be kept, is not, although the delivery were general, 
— to — for the dy unleſs they > 

jured by neglect or default of the bailee ; for that it would be 
unreaſonable to make a man, who receives no benefit from keep- 

ing the goods of another, anſwerable for the taking or injuring 
thereof, unleſs he have been guilty of negle& or default. It 
ſeems to follow from this caſe, that the bailee of goods, when 

delivered generally to be kept, cannot maintain an action of treſ- 

paſsfor the taking or injuring of them by a ſtranger. 

If J. S. have bailed a beaſt to J. N. for ploughing his land, and Bro. Trefp. 
this beaſt be taken from J. N. by a ſtranger, J. N. may maintain 4, 
this action; becauſe, as the beaſt was delivered to J. N. for a gig. fe. 
purpole beneficial to himſelf, he is anſwerable for it to the 
owner. 

If goods, which have been taken by a ſheriff in execution, are Sid. 448. 
taken from him by a ſtranger, he may maintain an action of treſ- 2 
paſs; becauſe he is anſwerable for the goods to the perſon at whoſe 1 Mod. 31. 
ſuit the execution was. 

If goods of J. S. which have been delivered to F. N. to be car- Salk. 20. 
ried for hire, are taken from J. N. by a ſtranger, J. N. may 74% f 
maintain an action of treſpaſs; becauſe he is anſwerable for the 1 Mcx * 
oods to J. S. 

: The al 5 of a beaſt may maintain an action of treſpaſs for the Bro. 7 
taking or injuring thereof by a ſtranger, whilſt it is upon his land; I 67. 
becauſe he is anſwerable for the beaſt to the owner, 

Churchwardens may maintain an action of treſpaſs, for the Fitz. N. B. 
taking of goods belonging to their church by a ſtranger during 92; | 
their churchwardenſhip ; becauſe they are anſwerable for the . 140g 2 
goods to their ſucceſſors. And it is ſaid, that churchwardens pie. N. B. 
may maintain this action, for the taking of goods belonging to 39. 92. 
their church by a ſtranger during the churchwardenſhip of their | 
predeceſſors. But it may be inferred from what is ſaid in another pyer, 48. 
book, that churchwardens cannot maintain this action, for the 
taxing of goods belonging to their church by a ſtranger during the 
churchwardenſhip of their predeceſſors. And the latter ſeems to 
be the better opinion; for it is not reaſonable that churchwardens 
ſhould be anſwerable to their ſucceſſors for goods belonging to 
their church, which were taken during the Ku haart 4 of 
their predeceſſors. It is moreover certain, that the churchwardens 
never had in this caſe an actual poſſeſſion of the goods. It fol- 
lows, that they never had a ſpecial property in the goods; for it 
ls laid down in many caſes, that no perſon can have a ſpecial pro- 

80 in a perſonal chattel, of which he never had the actual poſ- 
ellion. f | 

It is upon the whole clear, that both the perſon in whom the 
general property is, and the perſon in whom the ſpecial property 
8, may maintain an action of treſpaſs for the taking or injuring 
of a perſonal chattel by a ſtranger, whilſt it was in the actual 
polfeſſion of the latter. 

But, if either of theſe perſons have recovered in ſuch action, 2 Roll. Abet 
this ſhall ouſt the other of his right of action; otherwiſe the 36g. F. r. 

i | Oo 3 treſpaſſer 
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566 Treſpaſs. 
f treſpaſſer would be liable to make a ſecond ſatisfaction for yy 
ſame injury, 7 | 
Bro. Treſp. Nor is this caſe like the caſe of the beating of a ſervant, in 
45" I which both the ſervant and his maſter may maintain an action of 
552. Nl treſpaſs; and the recovery of one ſhall not ouſt the other of li 
right of action. For the two actions are in the latter caſe main. 
tained upon quite different grounds; that of the ſervant being u 
recover a ſatisfaction for the perſonal injury; that of the maſt 


to recover a ſatisfaction for the loſs of ſervice, which was th If 

conſequence of the perſonal injury. | the | 

for « 

3. Where the Injury was done to Real Property, the | 

they 

Bro. Trp, Only the perſon, who has the poſſeſſion in fact of the real pn fi out 

1. 38. perty to which an injury has been done, can maintain an adi A 

pl- 305. of treſpaſs quare clauſum fregit; a general property not being in th quar 

154 209. Cale of real property, as it is in the caſe of perſonal, ſufficienty duri 

Lach, 263. found this action upon, B 

2 Bulſtr. 268. a "I 

2 Leop.147. And there muſt not only be a poſſeſſion in fact of the real pro was 

4 perty; but it muſt be a lawful one: for an intruder into land d ho 
Plowd. 546. not gain by the intruſion ſuch a poſſeſſion, as will enable him u 

4 Leon. 184. maintain an action of treſpaſs quare clauſum fregit. 1 

Bro. Sur. The perſon in whom the freehold of land is, cannot maintin . 

PI l. Abr. an action of treſpaſs guare clauſum fregit for an injury done vING ...;. 

% 4 the land whilſt it was in the poſſeſſion of another, "Wh 

4 Leon. 134. . | nju; 

Plowd. 142. An heir at law may make a leaſe of land deſcended upon hin If 

Browning before he has entered thereupon 3 but he cannot maintain an 2: hs & 
Beton. tion of treſpaſ lauſum fregit, before he has b in 

pals guare clauſum jregit, before he has by entry acquire clas / 

| the poſſeſſion in fact. $52. 

2 Leon.147, If a fine ſur conuſance de droit come ceo be levied of land, the c. the pe 

Berry . nuſee thereby immediately obtains a poſſeſſion in law: but he cat — 
not maintain an action of treſpaſs quare clauſum fregit, before k 

has by entry acquired the poſſeſſion in fact. [t 

Plowd. 523. A parſon cannot maintain an action of treſpaſs quare clayſun grow 

— Fregit for an injury done to his church, church-yard, or glebe, & of tr 

mem fore he is inducted; it being the induction which gives him tit aQtic 

poſſeſſion in fact of theſe things. lt 

Bro. Treſp. If a man, who once had the poſſeſſion in fact of a real eſur pet 

pl. 365, quit it or be deprived thereof, he cannot maintain an action d way 

treſpaſs quare clauſum fregit for an injury done thereto, which n as a 

done betwixt the time of his quitting or being deprived of the pu mod 

ſeſſion, and his regaining the ſame by re-entry. _ lick 

3 Roll. Abr. The diſſeiſee of land cannot maintain an action of treſpaſs qu! the « 

583.8. Pl.. clauſum fregit for an injury done thereto betwixt the time ef * A 

Fi. 5. diſſeiſin and his re- entry; for he does not, until a re-entry k fregi 

made, regain the poſſeſſion in fact of the land. has ; 

2 Roll. Abr. It hag been holden, that a leflor at will or for years of land, wi to ta 

$3'+N-Pl-3- has after the determination of the eſtate at will or for years &. not 


Entered, may maintain an action of treſpaſs quare clauſum a 
: 
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| for the for an injury done to the land during the continuance of the eſtate 

at will, or for years; becauſe his reverſion may have been there- 
rvant, in by injured. But it ſeems to be the better opinion that he cannot: 3 Lev. 20g. 
action of for in another book it is laid down, that only the leſſee- at will or Nn 
er of lu for, years of land can maintain this action for an injury done to 6 
ſe mains the land during the continuance of the eſtate at will or for years; 
being ty for that the remedy of the leflor, if the injury be of ſuch a kind as 
ie maſter to be prejudicial to the reverſion, is by an action upon the caſe. 


If in a leaſe for years of land there be a reſervation of the trees, Bro. Treſp. 
the leſſor may maintain an action of treſpaſs gquare clauſum fregit pl. 55s 
for cutting down or injuring the trees during the continuance of 
the leaſe : for by the reſervation of the trees the land on which 
they grow was reſerved, and conſequently the leſſor has never been 


real pr out of the poſſeſſion in fact thereof. 
an ating A leſſee for years of land may maintain an action of treſpaſs 2 Roll. Abr. 
ng in the quare clauſum fregit for an injury done to the land by any perſon S -r. 


. . . . Sid, * 
during the continuance of his eſtate. | 347 

But a lefſee at will of land can only maintain this action, where 2 Roll. Abr. 
the injury to the land, done during the continuance of his eſtate, 8 5.3. 


cient u 


real pro was done by a ſtranger. For if the injury were done by a perſon A, 347 

land does who entered under colour of title, this action does not lie. Sey v. 

le him t n 
2 It is laid down in one book, that a tenant at ſufferance of land Fitzh. Treſ. 

mamug 1115 not ſuch an intereſt as enables him to maintain an action of Pl 10. 

done i treſpaſs quare clauſum fregit. But it is in other books laid down, 2 Roll. Abr. 
that a tenant at ſufferance of land may maintain this action for an Soy pr 1. 
f injury done by a ſtranger to the land. 9 

pon him, If the perſon, who is entitled to the veſture or herbage of land, 1 Ioſt. 4. 
in an u. be diſturbed in the enjoyment thereof, an action of treſpaſs quare _ Treſp. 
7 acquire clauſum fregit (a) lies. Aal. Abe 


557. N pl 8 Moor, 422. [la) In a late caſe it was holden, that this action is maintainable by 


4 the co the perſon who is only in the enjoy ment of the veſture of land, or other right, as that of digging and 
ut he Cats carrying away turf and peat, provided it be a ſeparate and excluſive intereſt, Wilſon v. Macreth, 


It has been holden, that the perſon, who is entitled to the graſs 3 Leon. 213, 
grown upon land after it has been mown, may maintain an action Hitchcock 

. f * 3 v. Herve. 
ol treſpaſs for ſpoiling the graſs; but that he cannot maintain an | 
action of treſpaſs quare clauſum fregit. a 

It is laid down, that no perſon can maintain an action of treſ- x Bulſtr. 


re clauſut 
plebe, be 
; him tit 


eal eſtatt paſs guare clauſum fregit for an injury done to the ſoil of a high- 2 
action d way; for that, when land is dedicated to the ſervice of the publick cy. © 
rhich va a5 a highway, it ceaſes to be private property. But it was in a Str. 1004. 
of the p modern caſe holden, that, although land be dedicated to the pub- bade. 


: 8 8 . b „Shepherd, 
lick ſervice as a highway, the property of the ſoil continues ſo in Hu 8 5 


the dedicator, that he may maintain this action. 

A perſon cannot maintain an action of treſpaſs quare clauſum Bro. Treſp. 
frezit for treading down the graſs growing upon land in which he a it pr 
has a right of common; for, although a commoner have a right 352. N. pl. 8. 
to take ſuch graſs by the mouth of his commonable cattle, he is 
not in the poſſeſſion of the land. 33 


: 00 4 It 


ſpaſs qu! 
me of ti 
entry K 


land wiv 


years ſe 


ſum IF 


: 
1 
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68 . 

- Palm.46 It has been holden, that, although J. S. have a right to a ſeg 
Dawtrie in a church as belonging to an ancient meſſuage, he cannot main. 
Tis) The tain an action of usbab for being diſturbed in the uſe thereof, 
true reaſon for an injury thereto done; for that the proper remedy is an aQigy 
1 upon the caſe (a). | | 

| T . 
tee rc in i th pr. d Rep 10 a 


fan determines to ſue one, who has preached in his church without his leave ; for ſuch intruder, lat 


It is not neceſſary that the perſon, who brings an action of tie. 
paſs guare clauſum fregit for an injury to land, ſhould be in the 
actual poſſeſſion thereof at the time of bringing the action. 

Bro. Treſp, If an injury were done to the land of J. S. while he was in th 
pl” Ab actual poſſeſſion thereof, and J. S. afterwards quit the poſſeſſion, 
_ an action of treſpaſs quare clauſum fregit may be brought by 


Bro- Treſp. The difſeiſee of land may maintain an action of treſpaſs qua 
l. Abe Alauſum fregit for an injury done to the land before he was dil. 
553-5. pl.z. ſeiſed. : £1855, | 2 
Bro. Treſp, If the beaſt of 4. be chaſed into land which is the property af 
ple 41. A., but in the poſſeſſion of B., A. may maintain an action of tie. 
paſs for the injury done to his beaſt; but he cannot maintain 1 
action of treſpaſs guare clauſum fregit. 
Cro, Eliz Although land in the poſſeſſion of 7. S. be ſown by J. N., and 
143: Hue it be moreover agreed by J. S. that J. N. ſhall have half the con 
2 Roll. abr, thereupon grown, J. N. cannot join with J. S. in an action d 
568. N. treſpaſs quare clauſum fregit for an injury done to the corn before 
** it is ſevered; becauſe he is not in the poſſeſſion of the land. 


(D) For what Injuries to the Perſon an Action d 
Treſpaſs lies. 


1. For a Battery. 


A N aCtion of treſpaſs lies for a battery. | | 
But it is not neceſſary in this place to ſhew what conſis 

tutes a battery; becauſe this has been already done under ths 

title Aſſault and Battery. = | 


2. For an accidental Stroke. 


Bro. Treſp, Tf one man have received a corporal injury from the voluntary 
pe 21% aft of another, an action of treſpaſs lies, provided there was 
#4 144. Neglect or want of due caution in the perſon who did the injur), 
— * 13+ although there were no deſign to injure. N 

1 f 9 a 

Hob. 134. It a ſoldier, for want of due caution, wound a man by the dil 
Ver, charge of his gun in exerciſing, dus does set amount to 9 bi 


* 


| _ _ Treſpaſs, 


tery; becauſe there was no deſign to hurt: but an action of treſ- 
ls lies. 

The defendant in uncocking his gun diſcharged the ſame, and 

wounded the plaintiff who was ſtanding by and looking at him: it 

was holden that an action of treſpaſs lay. 

If a man ride an unruly horſe, for the purpoſe of breaking it, 
in a place much frequented by the king's ſubjects, and the horſe 
run away with the rider, and run over a man and hurt him, an 
action of treſpaſs lies. 

But, if the corporal injury received is not to be imputed to the 
neglect of the party by whom it was done, or to the want of due 
caution, an action of treſpaſs does not lie, although it were the 
conſequence of a voluntary act. 

If, in the very inſtant a ſoldier diſcharges his gun in exerciſing, 
2 perſon runs acroſs, and is thereby wounded, an action of treſpaſs 
does not lie, 


3. For a falſe Impriſonment. 
An action of treſpaſs lies for every unlawful reſtraint of li- 


berty. 

it. perſon be unlawfully arreſted in the ſtreet, this, although 
he be not carried into a houſe, is a falſe impriſonment. 

Every arreſt of a man for a civil cauſe, which is not warranted 
by legal proceſs, is an unlawful reſtraint of liberty. 

It has been holden, that a cuſtom to impriſon a perſon without 
legal proceſs is not good. 


If a perſon be arreſted under a proceſs which was irregularly 
iſued, this is a falſe impriſonment in the party at whoſe ſuit it 
was iſſued ; for it was incumbent on him to take care that the 
proceſs was regularly iſſued. 

But, if a perſon be arreſted under a proceſs which was errone- 
oully iſſued, this is not a falſe impriſonment ; becauſe the irregular 
iſuing of the proceſs was owing to a miſtake in an othcer of the 
court, and not to the party at whoſe ſuit it was ifſued. 

It ſeems to have been always holden, that it is not a falſe im- 
priſonment in an officer to arreſt a perſon under the proceſs of 
luperior courts, although the proceſs were irregularly iſſued. 


It is laid down by Hale, Ch. J. that an arreſt of a perſon under 
the proceſs of an inferior court, by an officer of the court, is a 
falſe impriſonment, in caſe the proceſs were irregularly iſſued ; it 
deing incumbent upon the officer or miniſter of the court to take 
care that the proceſs was regularly iſſued. But it is in divers 
books laid down, that the officer is not in this caſe liable to an 
action of treſpaſs z for that it would be hard to puniſh a perſon 
who has done nothing more than execute the proceſs of a court, 


| to which he owed obedience. 


If a known bailiff arreſt a under a warrant of the ſheriff, 
be is not obliged to ſhew the warrant ; for all perſons are bound 
to 
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ter, upon 
which the 


J. S. that the arreſt is by virtue of the illegal warrant, this is not 


and ſeverally, an arreſt by any one of theſe is not a falſe yn. 


made. A diſtinction was afterwards taken between the party, it 
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to take notice that he is a bailiff; and it is at his peril to atteſ 
man without a lawful warrant. 

But, if a ſpecial bailiff do not in ſuch caſe ſhew his warrant, x 
fight thereof being demanded at the time of arreſting, the arc 
is a falſe impriſonment. 

If a known bailiff, who has two warrants againſt J. S., one 
which is legal, the other illegal, declare at the time of arreſtin 


a falſe impriſonment: for the lawfulneſs of the arreſt does un 
depend upon what he declares, but upon the ſufficiency of tj 
authority to arreſt J. S. 

It is in one cafe doubted, whether an arreſt by the aſſiſtant d 
a bailiff, whoſe name is not in the warrant, even in the preſenc 
of the bailiff be not a falſe impriſonment. 

But, if a warrant be directed to two or more perſons jointly 


ſonment. - | 
If a ſtranger aſſiſt a bailiff in confining a perſon, who has been 
arreſted by the bailiff, this is not a falſe impriſonment, 


If a ſtranger, after a man has been arreſted, confine him # 
the requeſt of the bailiff who arreſted him, this is not a falſe im. 
priſonment. N 


It was formerly holden, that if a perſon be arreſted under the pre 
ceſs of an inferior court, for a cauſe of action which did not arif 
within the juriſdiction of the court, it is a falſe impriſonment in the 
officer who made the arreſt, and in the party at whoſe ſuit it ws 


whoſe ſuit the arreſt was in ſuch caſe made, and the officer who mad: 
it. It was holden to be a falſe impriſonment in the former; becauſ 
it ſhall be intended, that he knew where the cauſe of action dil 
ariſe; and it was a fault in him to ſue in a court which had nc 
juriſdiction in the matter. But it was holden not to be a falſe in- 
priſonment in the officer, unleſs it appeared plainly that the cauſe 
of action did not ariſe within the juriſdiction of the court: for 
that, unleſs this did appear plainly, it was the duty of the officer u 
execute the proceſs. This diſtinction ſeems to be at this day ei. 
ploded ; for it has been holden in another caſe, in which all ti: 
caſes ſeem to have been well conſidered, that the party, at whole 
ſuit J. S. has been arreſted under the proceſs of an inferior court 
is not liable to an action of treſpaſs, although the cauſe of aCtion 
did not ariſe within the juriſdiction of the court; for that J. % 
can only take advantage thereof by pleading to the juriſdiction d 
the court. 


compiler of this part of the work ſo confidently relies, ſeems ſcarcely reconcileable with later refos- 
tions. It ſhould appear to be now ſettled, that where an inferior court afſumes a juriſziEtion, 8 
action of treſpaſs lies againſt the office: who executes the proceſs, becauſe the whole proceeding is (a8 
non jadice, and a mere nullity. Perkin v. Proctor, 2 Wilſ. 382. and the caſes there cited Hul b 
Bateman, 2 Str. 711. Shergold v. Holloway, Id. 1002. ] 
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Ik a ſheriff, to whom no writ was directed for the arreſting of 
A.. make out a warrant to a bailiff to arreſt A., and A. be there- 
aa arreſted, it is a falſe impriſonment in the ſheriff, and in the 
bailiff ; becauſe there was no authority for the arreſt. 

But, if a writ were directed to a ſheriff for the arreſting of A., 
and he make out a warrant to a bailiff, under which A. is arreſted 
before the writ is delivered to the ſheriff, this is no falſe impriſon- 
ment: for the writ is an authority for all that has been done, not- 
withſtanding it was not delivered to the ſheriff before the arreſt, 

Although, however, the arreſt upon ſuch warrant be good, the 
granting thereof by a ſheriff, or his deputy, is unlawful : for, by 
the 6 Geo. 1. c. 21. 6 53. it is enacted, * That if any high ſheriff, 
„ ynder-ſheriff, or his or their deputy, ſhall make or cauſe to be 
« made or delivered out to any perſon whomſoever any warrant, 
« before they or ſome one of them ſhall actually have in their 


à cuſtody the writ upon which fuch warrant ought to iſſue, that 


« then the perſon or perſons ſo oftending, and every of them, ſhall 
« forfeit ten pounds for every ſuch offence.” 

If A. be arreſted inſtead of B. whom the ſheriff had a writ to 
arreſt, this, although B. be very much like A. in the face, is a falſe 
impriſonment ; for the ſheriff is at his peril to take care, that he 
do not arreſt any other perſon than him againſt whom the writ 
ſued, 

Nay, it has been holden, that if A. tell an officer, who has a 
warrant to arreſt B., that his name is B., and thereupon the officer 
arreſt A., this is a falſe impriſonment ; for that the officer is at his 
peril to take care, that he do not arreſt any other perſon than him 
azainſt whom the writ iſſued. 

It is by the 29 Car. 2. c. 7. 56. enacted, © That the perſon 
« ſerving or executing any writ, proceſs, warrant, order, judg- 
« ment, or decree, upon the Lord's day, except in cafes of treaſon, 
« felony, or breach of the peace, ſhall be as liable to the ſuit of 
« the party grieved, and to anſwer damages for the doing thereof, 
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Has if he had done the ſame without any writ, proceſs, warrant, 


order, judgment, or decree.” 

It is ſaid, that the arreſting of a clergyman under a civil proceſs, 
either in going to church to perform divine ſervice, or in returning 
irom thence, on any day, is a falſe impriſonment. 

If a perſon, againſt whom an eſcape warrant has iſſued, were 
arreſted by the mob, and by them delivered to the ſheriff, and the 
ſheriff detain him, this is a falſe impriſonment; for, as he was 
not arreſted by a proper officer, the arreſt was illegal; and if fo, 
the ſubſequent detention is illegal. 

But, if a perſon, who was arreſted by the bailiff of a liberty out 
of the liberty, were delivered by the bailiff into the cuſtody of the 
gaoler of the liberty, it is not a falſe impriſonment in the gaoler 
to detain him, although an aCtion of treſpaſs would lie againſt 
the bailiff for the illegal arreſt : for, inaſmuch as the gaoler would 
have been liable to an action of eſcape, if he had refuſed to 
icceive the arreſted perſon, or if he had afterwards ſuffered him 

to 


Sheph.1028. 


6 Mod. 1 Pp 
Rich v. ” 


Doughty. 


Skins 50. 
Elliot Y, 
Beſey. 


2 Jon. 214. 


„ 


Treſpaſs, 


to go at large, it would be very unreaſonable that he ſhould be a 
liable to an action of treſpaſs for detaining him. | wh 
Cro. Car, An unlawful detention of a perſon who has been arreſted does, paſl 
8 although the firſt arreſt were lawful, amount to a new arreſt, aud 
Healey. © conſequently it is a falſe impriſonment. 1 
| | the 
3 Bulftr.g7, If a plaintiff, by an order in writing, direct a ſheriff to diſch 
r a perſon, whom he has arreſted under a capias or an exigent at the [ 
Cro. Car, ſuit of the plaintiff, and the ſheriff afterwards detain the perſon, by 
379 · this is a falſe impriſonment. | alte 
Fitz. N. B. If a ſheriff detain a man, whom he has arreſted under a capias 7 
236. to. or an exigent, after a writ of ſuper/edeas has been delivered to hin, Rl 
Ja. 379% this is a falſe impriſonment, | : 
1 wy P ove 
141. 3 Bulſtr. 97. | pre 
Fitz. N. 3. But the detaining of a man, who has been arreſted under a ©. for! 
_— pas ad ſatisfaciendum, after a writ of ſuperſedeas has been delivered a 
k. 92. to the ſheriff, is not a falſe impriſonment; becauſe a writ of ſuper. 
Jenk. 9 g , ; ö ſon 
pl. 80. ſedear does not lie after à perſon is taken in execution. hy 
2 loſt. 53+ It is not a falſe impriſonment, either in a ſheriff or gaoler, to _ 
| detain a man who ought otherwiſe to be diſcharged, until he pay * 
the fees due to the ſheriff or gaoler. _ 
Salk. 48. If the order of a court be to confine a perſon in a certain priſon, / 
S»inkead V the confining of him in any other priſon 1s a falſe impriſonment. ah 
; | 
| An officer, who has arreſted a man under a capias, may confine ay 
— „him wherever he pleaſes; for the words of this writ are, ita quad 1 
Skin. 664. Habeas corpus ejus coram, &Cc. _ 
2 Inft. cr, It is in the general true, that an arreſt for a criminal cauſe, the 
without an expreſs warrant, is a falſe impriſonment. ] 
Bro. Faun And wherever an expreſs warrant is neceſſary to authoriſe an 200 
— 3 8. arreſt for a criminal cauſe, an arreſt without an expreſs warrant bee 
5 C. c. 13. can never be juſtified under one granted after the arreſt. 
9» 
But in ſome caſes an arreſt may be made for a criminal cauſe 8 
without an expreſs warrant. . 
Bro. Fax If a felony have been committed, and A. have juſt cauſe to | 
Impr. pl * ſuſpect it was committed by B., A. may arreſt B. without an ex of 
- 50, * preſs warrant. | 5 
Bro. Faux But, if A. arreſt B. without an expreſs warrant, becauſe C. has 8 
Impr. pl. 8. juſt cauſe to ſuſpe that B. has committed a felony, A. is guilty ing 
- * uit. of a falſe impriſonment (a); for the power of arreſting without an | 
2 le. 53. - expreſs warrant is confined to the party ſuſpecting. 1 
3 e. 13. C11. [Not if A. be a peace- officer; for a peace - officer may, upon a reaſonable charge of | 
felony, arreſt a party without a warrant ; nor will he be liable to an action, though it ſhould afterwards | 
appear that no felony has been committed. Samuel v. Payne, Doug. 359+ But treſpaſs is the prope? ſhe 
form of action in ſuch caſe againſt the party in conſequence of whoſe ſuſpicions the arreſt was made pe: 


Stonehouſe v. Elliott. 6 Term Rep. 315+] 


A pri- 


Treſpaſs. 


LL. 

- — 

> A 
* * - © 
® * 


A private perſon may without an expreſs warrant arreſt perſons 1 Inſt. 52. 


| vho are actually fighting; and keep them in cuſtody until their 


paſhon is over. 


And it is ſaid, that the arreſting of a perſon, who is coming to 
che aſſiſtance of one who is fighting, is not a falſe impriſonment, 


It is in the general true, that an arreſt cannot be made, either 
by a peace-officer or a private perſon, on the account of an affray, 
after the affray is over, without an expreſs warrant, 


But, if a man have received a dangerous wound in an affray, 
the party who gave the wound may be arreſted after the affray is 
over, either by a peace-officer or a private perſon, without an ex- 
preſs warrant z and may be confined, until a judgment can be 
formed whether it be probable that the wound will prove mortal. 


A private perſon may, without an expreſs warrant, arreſt a per- 
ſon whom he ſees upon the point of committing treaſon or felony, 
or of doing an act which may endanger the life of any perſon 
and may confine him, until it may be reaſonably ſuppoſed that 
he has laid aſide the deſign of committing the treaſon or felony, 
or doing the act. | 

A peace-officer may, without an expreſs warrant, arreſt a perſon 


| who has aſſaulted him. 


A private perſon may, without an expreſs warrant, confine a 
perſon diſordered in his mind, who ſeems diſpoſed to do miſchief 
to himſelf, or to any other perſon. 

It is laid down, that a private perſon may, without an expreſs 
warrant, arreſt a night-walker; for that the doing of this is for 
the good of the publick. 

But it was holden in a modern caſe, that no perſon, not even 
a conſtable, can arreſt a night-walker, unleſs the night-walker haye 
been guilty of ſome diſorderly act. 


A peace-officer may, without an expreſs warrant, arreſt a perſon, 
againſt whom a hue and cry has been levied. 


And it is laid down in ſome books, without confining the power 
of arreſting to a peace-officer, that the perſon, againſt whom a 
hue and cry has been levied, may be arreſted without an expreſs 
warrant, 

It is in the general true, that an expreſs warrant for the arreſt- 
ing of a perſon ought to be in writing. 
But an arreſt under a parol warrant of the court of King's Bench 
15 not a falſe impriſonment. : 


It is laid down in one caſe, that the confining of a man for a 
ſhort ſpace of time, under the parol warrant of a juſtice of the 
peace, for further examination is not a falſe impriſonment, 


But 


Bro, Faux 
Impr. pl. 6 
1 Hawk. P. C. c. 63. UI. 2 Hawk, P. C. c. 13. 48 


1 Hawk. 

P. C. c. 63. 
§ tt, 

2 Inſt. 52. 


Bro. Faux 
Impr. pl. 6. 


2 Hawk. F.0S Ces 13. 


2 Inſt. 52. 
Bro, Faux 
Impr. pl. 6. 
pl. 44. 

1 Hawk. 
P. C. c. 63. 
§ 1a. 


2 H. H. P. 
C. 77. 


Bro, Faux 
Impr. pl. 41. 


Bro. Faux 
Imp. pl. 28. 
pl. 25. 


2 Inſt. 52. 
Bro. Treſp. 


pl. 416. 


Ld. Raym. 
1301. 
Tooley's 
caſe. 


Dro Faux 
Impr. pl. 6. 
pl. 1 


1 Roll. Abr. 559. D. pl. 1951 2. 


2 Inſt. 2. 
Bro. Treſp. 


pl. 213. 


2 Roll. Abr, 
558. C. 
pl. 2. 


Broughton 
v. Mulſhoe. 


574 
Cro. Eliz. 


829. Savage 
v. Tatcham. 


Moor, 408. 
Broughton 
v. Mulſhoe. ; 
2 Hawk. 


P. C. e. 13. 814. 


Cro. Ja. 81. 
Boucher's 
caſe. 


Cro, Ja. 81. 
2 Hawk. 
f P. C. Co 13. 


b. of ſuch 


a warrant. ] 


2 Hawk. 
P. C. c. 13. 


§ 10. 


2 Hawk. 
P. C. e. 13. 


§ 28. 
Lid. 


Did. 


' 7 


Treſpaſs. 
But it is in another caſe laid down, that a confinement for &y, 
ther examination, under parol warrant of a juſtice of the pea, 


ought not to exceed three days. | 6 fef 

It is lawful for a juſtice of the peace to authoriſe any perſon, int 
by parol warrant, to arreſt a perſon who has been guilty of a breach * Wi 
of the peace in his preſence. « ſps 


A commitment under the warrant of a juſtice of the per, 
which does not mention the crime for which the perſon is com. 
mitted, is a falſe impriſonment, | 

But a juſtice of the peace may grant a warrant to arreſt a my 
for further examination, without mentioning the crime of which 
he is accuſed; for it may not always be proper to let even the 
peace oſſicer know the crime of which the party to be arreſted j 
accuſed, 

If a perſon be arreſted under the warrant of a juſtice of the 
peace, for a matter of which the juſtice had not juriſdiction, it 


a falſe impriſonment in the juſtice. It 
If a ſworn peace-officer arreſt a perſon under the warrant of: was, 
Juſtice of the peace in the precinct of which he is an officer, iti his m 
not neceſſary to ſhew the warrant. deter 
But, if a perſon be arreſted under ſuch warrant by a perſa opini 
who is not a ſworn peace-officer, or by a ſworn peace-officer out In 
of his precinct, and the warrant be not, upon a demand thered a pro 
at the time of arreſting, ſhewn, it is a falſe impriſonment. an ac 
[It is enacted by 27 G. 2. c. 20. that in all cafes where any jub caſe 
tice of the peace is required or empowered by any ſtatute to iſſue whicl 
a warrant of diſtreſs for the levying of any penalty by any act d caſe, 
parliament now in force, or hereaſter to be made, or ſum of 
money thereby directed to be paid, “ the officer executing ſuch ſt 
« warrant, if required, ſhall ſhew the ſame to the perſon whoſe 7.8. 
« goods and chattels are diſtrained, and ihall ſuffer a copy there order 
« of to be taken.” | treſp 
If a peace- officer, aſter having arreſted a man under 2 warrant rated 
of a juſtice of the peace, ſuffer him to go at large, and afterward 3 
retake him under the ſame warrant, it is a falſe impriſonment. vY 
The point is not quite ſettled : but it ſeems to be the better _ 
opinion, that, although a peace-officer cannot retake a perſon, calt 
whom he had before arreſted under a warrant of a juſtice of tht B 
peace and ſuffered to go at large, under the ſame warrant, if the of l 
perſon voluntarily ſurrender himſelf, it is lawful for the peace- bs ok 
oihcer to detain him, and carry him before a juſtice of peace. ing 1 
Heretofore, if a peace-officer had arreſted a perſon under tl I 
warrant of a juſtice of peace, for an offence of which it appeared r 
upon the face of the warrant, that the juſtice had not juriſdiction, 22 
it would have been a falſe impriſonment. If 
But by the 24 Geo. 2. c. 44. 5 6. it is enacted, “ That 10 of tre 
& action ſhall be brought againit any conſtable or other officer, c euſto 


« againſt any perſon acting by his order and in his aid, yer 
| « thing 


Tr eſpaſs. | 575 
« thing done in obedience to any warrant under the hand or ſeal | 
of any juſtice of the peace, until demand hath been made or 

« Teft at his uſual place of abode in writing, ſigned by the Po 

« intending to bring ſuch action, of the peruſal and copy of ſuc 

( warrant, and the ſame had been refuſed or neglected for the 

« ſpace of ſix days after ſuch demand.” 


or fur. 


perſon, 
breach 


(E) For what Injuries to Perſonal Property an 


peace : / 

is com. Action of Treſpaſs lies. 

a man 1. To live Property. 

which | : 

en the T has been holden, that no perſon can have ſuch property in 14. Raym. 
eſted i ] a negro in England, as will enable him to recover the value of 146. 


the negro in an action of treſpaſs, in caſe he be taken away; and 1 


that the maſter of the negro can only recover, as he may in the Harvey, 
caſe of another ſervant, damages for the loſs of ſervice, Hil. 8 W. 3. 
It appears from another report of this cafe, that one queſtion Cath. 397. 
was, Whether the baptiſm of the negro, after taking him from | 
his maſter, did not amount to an emancipation ? But the court 
determined the caſe upon the general queſtion, without giving an 
opinion as to this queſtion. , 
In a {till later caſe it was holden, that no perſon can have ſuch Lad. Raymy - 
a property in a negro in England, as will enable him to maintain 4274, 


; . Smith v. 
an action of trover for the converſion of the negro; and in this Gould, 


of the 


Mn, it i 


nt of : 
er, it i 


perſot 
icer out 


theredf 


any ju caſe the authority of the caſe of Butts v. Penny, 2 Lev. 20. in Palch, 

to iſſue which it had been holden that an action of trover will lie in ſuch 2 

y act of caſe, was denied. Hargrave's argument in the caſe of Sommerſet, a negro. ] 
ſum of 


If the ſheep of 7. N. be mixed with the ſheep of J. S., and Bro. Treſp. 
J. S. chaſe them to the next convenient place for that purpoſe, in fl. 213. 
order to ſeparate his ſheep from the ſheep of J. N., an action of 
treſpaſs does not lie; for as they could not have been eaſily ſepa- 
rated without it, the chaſing was lawful. 


ng ſuch 
1 whoſe 
y theres 


+ t ; - ; 
I If J. S. chaſe the beaſt of J. N. with a little dog out of land in 4 Rep. 38. 
809 the poſſeſſion of J. S., an action of treſpaſs does not lie; inaſ- Tirring- 

e better ry as J. S. has an election to do this, or to diſtrain the — 

perſon, call, — 566. J pl. 15. 1 Jon. 131. 
: . hy But, if J. S. chaſe the beaſt of J. N. with a maſtiff dog out 1 preem. 
t, of land in the poſſeſſion of J. S., and any hurt be thereby done 347, King 
e peace: to the beaſt, this action does lie; the chaſing with ſuch a dog be- My ogy” 
ban the ng unlawful, Cro. Car, 254. 
ppearedy If a ſtranger chaſe the beaſt of J. N. out of land in the poſſeſ- Bro. Treſp. 
ldiction, hon of J. S., action of treſpaſs lies. A 2 * 
That n If the dog of J. S. kill a ſheep the property of 7. N., an action Dyer, 25. 
Fer, ot of treſpaſs does not lie, unleſs J. S. knew the dog had been ac- ? 162. 

for wy cuſtomed to bite ſheep. 
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22 Mod.. II the owner of a very fierce dog ſuffer him to go about d. if 
_ 333: Maſon ſtreets unmuzzled, and the dog bite a man, an action of tre and 
14. Rye, does not lie, unleſs the owner knew the dog to be very fierce, Ws; 
608, S. C. Bans Þ * =. 5 \ A 
| Fits. N.B. An action of treſpaſs lies for taking or killing a dog ; bee, i ++ 
36, Tad 26 2 dog is a tame animal, there may as well be a property then "" 
40%, As in any other animal. | 
Hob. 283- Cro. Elis. 125. Cro. Ja. 463. [3 Term Rep. 37. See alſo ſtat. to G. 4, «i 
36 G. 3. c. 124] ; if 
1 Freem. But, if while J. S. is — the beaſt of J. N. with a mafif in th 
8 dog, in order to drive it out of land in the poſſeſſion of J. of tr. 
8 | 35 N., to prevent miſchief to his beaſt, kill the dog, this aQin good 
does not lie. | If 
Oro. Ja. 4. This action does not lie for killing a dog found in a warren; tion 
Sid. 336. becauſe, ſuch a dog is to be conſidered as à ſpecies of vermin, does 
3 ler. 28. And it has been holden, that this action does not lie for kill taine 
Tg" ing a dog found in a park, although the dog might have ben If 
Om taken alive. | 5 them 
An action of treſpaſs does not in the general lie for the taking actio 
or killing of a beaſt or a bird, which is fere nature ; becauſe then or fa] 
is no property in either of theſe. on 
Bro. Detin. But, if a beaſt or bird which is fere nature have been reclaimed, Bu 
p- #4... this action lies for the taking or killing thereof; becauſe there or ſel 
pl. 407. ** a property in the beaſt or bird. this 2 
And an action of treſpaſs does in ſome caſes lie for taking u ans 
killing a beaſt or bird; although the beaſt or bird be fere natur 1 
and have not been reclaimed. | "why 
Fitz. N. B. If a hare or coney be taken or killed upon the land of J. I Not li 
— 6 5 this action lies, although the land be not a warren, or the hare « 3 
A 2 coney have not been reclaimed; for J. S. has, by reaſon of » ls 
11 Mod. 75. being upon his land, a local property in the hare or coney. #3 
Rep. 1044 But, if a hare or coney be driven off the land of J. S. and ki ths 
Boulfton's by J. N., J. S. cannot in the general maintain this action; BF - 
Car. 554. Caule the property, which was only a local one, is ty 
- driving the hare or coney off the land. Sh 
Godb. 123, If, however, J. S. immediately purſue the hare or coney, whid Ir: 
Salk $:6- has been driven off his land and killed by J. N., it is not luftige t 
2115875. for J. N. to carry it away; for by the immediate purſuit of J. way 
the local property is continued. 12 
Bro. Treſp, If the beaſt of J. S. have been unlawfully taken by J. N, eden 
8. 323: action of treſpaſs does not lie for the retaking thereof by J. U But 
229. ü- becauſe J. N. was himſelf the firſt wrong - doer. Bre © 
Bro. Treſp. And for the ſame reaſon, if the mare of J. S., which was u. _ 
P. 33. lawfully taken by J. N., afterwards drop a foal, an action of treb 7. N 
paſs does not lie againſt J. S. for the retaking of the mare, 1“ 
the taking of the foal. Piven 
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the beaſt of J. S. have been ſeized for the uſe of the king, Bro. Treſ, ß 

$ 4 S. ev before office found retake it, an action of treſpaſs fl. 357 „ 


lies ; for by the ſeizure his property was diveſted. AF : 
, b . 0 s YI . k 

An action of treſpaſs lies for the taking of agſheaſt, although it Bro. Treſps 
be afterwards retaken by, or reſtored to, the owner: for the re- 8 | 
Hing or reſtoring in ſuch caſe only goes in mitigation of 369. fl. 3. 
lamages. 3 ; l. 6. | | 


2. To dead Property. - 


, 1 


If a ſhip have been wrecked, and the goods of J. S. which were Bro. Treſps 
in the ſhip be taken up by J. N., J. S. cannot maintain an action P LS 
of treſpaſs ; becauſe J. N. did not obtain the poſſeſſion of the IT pl. 6. 
goods tortiouſly, but by the act of God. 2 

If the goods of J. S., which have been illegally taken in execu- Bro, Treſp; 
tion by a ſheriff, are by the ſheriff delivered to F. N., this action pl. 48. 
does not lie; becauſe the poſſeſſion of the goods was lawfully ob- 
tained by J. N. ef LAKE | 

If J. S., in whom the general property in goods is, give or ſell Bro. Treſps 
them to J. N., but do not deliver them, and J. N. take them, an bl. _ 
action of treſpaſs does not lie; becauſe, as F. N. did by the gift 1 0 
pr ſale acquire a property in the goods, he had a right to the poſſeſ- 3 
on of them. | 
But, if an infant, in whom the general property in goods is, give Bro. Treſp. 
or ſell them to J. N., but do not deliver them, and J. N. take them, pl. 150. 
this action does not lie; becauſe, as the general property of the in- 
fant was not diveſted by the gift or ſale, the poſſeſſion of the goods 
was tortiouſly obtained by F. N. | 

If however an infant, in whom the general property in goods is, 75;d. 
give or ſell them, and alſo deliver them to F. N., this action does 
not liez becauſe, although the general property of the infant was 
not diveſted by the giſt, or ſale and delivery, the poſſeſſion of the 
goods by J. N. was obtained lawfully. | 

If the bailee of goods give or ſell them to . N., but do not de- Bro. Treſp. 
Iver them, and J. N. take them, an action of treſpaſs lies; be- 1. 856 
cauſe, as the gift or ſale of a perſon who had only a ſpecial pro- 

erty in the goods did not transfer a property to J. N., his poſſeſ- 
hon of the goods was tortioully obtained. 

If a ſervant, who is empowered to ſell the goods of his maſter, Bro. Treſp. 
pive them to J. N., and deliver them, and J. N. carry them F. 295. 
way, an action of treſpaſs does not lie; becaufe, as a power to 
ell goods implies a power to transfer a property in them, the 
polleſſion of the goods by J. N. was lawfully obtained. | 

But, if a ſervant, who has only the cuſtody of his maſter's goods, Bro. Treſps 
give or (ell them to J. N., and deliver them, and J. N. carry P- 295. 
them away, this action lies; becauſe, as the ſeryant had no power 
to transfer a property in the goods, the poſſeſſion of the goods by 
J. N. was tortiouſly obtained. 

It ſeems to be the better opinion, that if the goods of J. S. be Bro. Bar. 

wen or ſold, and delivered by his wife to 5 N., and J. N. carry _ as 
Wm away, an action of treſpaſs does not lie; becauſe, as a wife Bro: Trefps 
Vor. VI, Pp has pl. 92. 
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_— | Treſpaſs. 
has a power over the goods of her huſband, the poſſeſſion of ). 
Voas lawfully obtained. | 
Str. 820. If goods have been ſeized illegally by an officer of the cuſtong 
_ nn action of treſpaſs lies; notwithſtanding there was a probakl 
— 2 cauſe of ſeizure; for the officer acted at his peril. 
court of Exchequer, Lord C. B. Bury, Montague, and Page, againſt Price, held, that where an office 
has made a ſeizure, and there is an information upon it, &c. which goes in favour of the ; whe 
afterwards brings treſpaſs, the ſhewing theſe proceedings is ſufficient to excuſe the officer; it 
competent to make out a probable cauſe for his doing the act. Vin. Abr. tit. Evidence, (P. b. 6. 
In actions of treſpaſs againſt cuſtom-houſe officers for taking goods, the onus probandi of non-paynay 
of the duties lies upon the detendants. Salomon v. Gordon, 2 Bl. Rep. 813. Henſhaw v. Plealang, 
Id. 1 174+] 


Bro. Treſp. If the goods of J. N. are taken by a ſheriff, who has a writ y 

pl. 364. „ Jevy of the goods of J. S., an action of treſpaſs lies; for the ther 

582. O0. is at his peril to take care that he do not levy the goods of ay 

pl. 3: pl. 9. other perſon than J. &. 

Carth. 381. 

* vs Kempe, Dougl. 40. S. P.] : 

Bro. Treſp, If F. S. take the goods of gf N. to prevent them from bei 

*. 213. ftolen or ſpoiled, an action of treſpaſs lies; becauſe the loſs 
N. would not, if either of theſe things had happened, hr 


cen irremediable. he p 
Eid. But, if the goods of 7. N. are in danger of being deſtroyed He g 
fire, and J. S., in order to, prevent this, take them, this alin he ad 


does not lie; becauſe the loſs, if this had happened, would har 
been irremediable, SLES 

Bro. Tiefp, It is faid in one book, that an action of treſpaſs does not lie fi 

7. 415. the taking of goods, after the perſon who took them has been i 
dicted of felony and acquitted; for that, as omne majus trabit a 
fe minus, the treſpaſs is extinguiſhed in the felony. 

} Jon. 1500 But it is in other books laid down, that if F. S., who has bet 

Markham indicted for feloniouſly taking the goods of J. N., have been 2. 

eee 44, quitted, J. N. may maintain this action; becauſe, as it does nd 

Noy, $2. in this cale appear from the record that the taking was feloniow, 


Sty. 346. it ſeems highly reaſonable that J. N. ſhould recover the valued If * 
his goods. X F thi 

1 Jon. 143. An action of treſpaſs does not lie for the taking of goods, i If a 
2 8 which an appeal of robbery has been brought; for a perla, n 20 
Cobb. who has by bringing the appeal affirmed the taking to & If © 
Latch, 144+ felonious, ſhall not afterwards be received to ſay that it was oll il up 
* a treſpaſs. ; loing 
7 Jon. 147. It has been in one caſe holden, that if F. S. have been convidt The 
* or attainted of feloniouſly taking the goods of J. N., J. N. rater, 
Paſch. Car. not, provided he did himſelf give. evidence, or did procure uf { tre 
Latch, 144. perſon to give evidence againſt J. S., maintain an action of tre If + 

| 3 3. Pais; becauſe he is in either caſe entitled under the 21H Ko 
8. . c. 11. to a reſtitution of the goods. going 

2 Roll. Abr. It is laid down in a ſubſequent caſe, that an action of treſpal on bo: 
| 2 . does lie in ſuch caſe; for that, as the party robbed has done f If 
3 duty to the pfiblick in proſecuting the thief, it is reaſonable J. N. 
Mich. 1652. ſhould have a remedy for the injury to himſelf, auſe 


| Treſpaſs, 
of J. eſp 


cuſtony 
Probable 


e an office 
party, wig 


Reer: it 
P. b. 6.). 
10N- Pa/ment 


. Plealang, 


ices were divided in opinion, whether an action of treſpaſs 
ha lie, where J. S., who took the goods of J. N., has been 
nyicted or attainted of taking them felonioully ; although no 


ared by him. Doddridge, J. and W; hitelock, J. were of opinion, 
h2t where the party robbed has been a party to the proſecution, 
e is a party to the record of conviction or attainder by which the 
king of the goods appears to have been felonious; and conſe- 
vently he Nall not be afterwards received to ſay, that the offence 
as only a treſpaſs: but that, where the party robbed has not 
been a party to the proſecution, he may maintain an action of treſ- 
is; and the rather, becauſe he would otherwiſe be without re- 
incdy ; for the 21 H. 8. cap. 11. only gives reſtitution of the 
dos, © where the felon is convicted, or otherwiſe attainted, by reaſon 
« of the evidence given by the party robbed, or by any other by his pro- 
« curement.”— But Jones, J. was of opinion, that this action does 
zot lie in either caſe. He admitted, that, if the party robbed 
ring an action of treſpaſs before the conviction or attainder of 
he perſon who took them, the latter cannot plead, that he took 
he goods U N ; for that he ſhall not be ſuffered to defeat 
he action by ſuch an explanation of his intention; but that, if 
t appear from a record, that the taking of the goods was feloni- 
us, this may be pleaded in bar of the action of treſpaſs. 


a writ 9 
the then 
ds of an 


om being 
e loſs 9 


ed, han 


troyed by 
1s aChiod 
2uld har 


ot lie fa If J. S. extort money from . N. an action of treſpaſs lies 
been i rery act of extortion being a treſpaſs. 
tralit a 


If the obligor take away a bond from the obligee, an action of 
reſpaſs lies. 


It appears from the report of the former caſe, that the three 
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1 Jon. 147. 
arlcham v. 
Cobb. 
Latch, 144. 
8... 


ridence were given againſt J. S. by 7. N, or by any perſon pro- 


Oy z . 
S. e. 


I Mod. f 27. 
Woodward's 
caſe. 

2 Roll. Abr. 
557. D. 


has bet | . | Pl. I, 

been a. An action of treſpaſs lies againſt a rectox or vicar for taking a 8:0. Treſp, 

does 10 oat of arms or a grave - ſtone out of his church; for neither of f. 11. 

telonouw BM heſe is to be conſidered as an oblation. 

value d If 7. S. who has a deed belonging to J. N. in his power, tear Bro. Treſp. 
7 the ſeal, an action of treſpaſs lies. : * 1g 

oo ds, it If a miller take toll of corn, whereof none ought to be taken, Bro. Treſp. 

a perſat n action of treſpaſs lies. pl. 47 

g to ke If 7. S. draw wine out of the veſſel of J. N. and afterwards Fitz. N. B. 

was ou up the veſſel with water, an action of treſpaſs lies; for by ſo 33: 

„og the refidue of the wine is damaged. 

convictet The owner of a ſeveral fiſhery may diſtrain nets found in his Cro. Car. 

7. Neuß er, as being damage-feaſant ; but, if he cut them, an action 2 5 

Nr a f treſpaſs lies. Champeinosg. 

77 11 : If the maſter of a ſhip, in order to prevent her from linking, 2 Roll. Abr. 

| rom goods overboard, an action of treſpaſs does not lie; the 597: K. 


f treten board. 5 
done h If the goods of J. S. which have been taken unlawfully by 
onable 7. N. are taken by F. S., an action of treſpaſs dogs not lie; be- 
' we J. N. was himſelf the firſt wrong-doer, 
| P 2 tf 


doing of this being neceſlary for preſerving the lives of the perſons * 


| Pro. Treſp. 


pl. 323. 
Cro. Eus. 
129 


Bro, Teelp. Ms leather which was unlawfully taken from F. $. be made ity 


I. 23. 


Ibid. 
Bid. 


Thid. 


Cro. Ja. 366. 
wal v. 


Ayre. 


2 Bulſt. 323. 


6 Term 


Bro. Treſp. 
pl. 22. 
2 Roll. Abr. 


ſhoes, an action of treſpaſs does not lie again 


the ſhoes. 


come real property. 


If the money of J. S., which is not to be diſtinguiſhed from 
money of 7. N., have been illegally taken by J. N., it is not in 


ful for J S. to take any money from J. N., becauſe he cannay 


Treſpaſs. 


certain that he takes his own money. 


If 


anu 


4 


S. mix an unknown quantity of his corn or money vil 
own quantity of the corn or money of J. N., and J. 
take the whole, an action of treſpaſs does not lie; becauſe it eu 
not be known how much thereof is the property of J. S., and 


the intermixing muſt h 


ave proceeded from a deſign of getting ſom 
of the corn or money of J. N. or from the folly of J. S, iti 
very reaſonable, that J. S. ſhould in either cafe be puniſhed wi 


the loſs of his own corn or monev. 


An action of treſpaſs did heretofore lie, for diſtraining god 
for money due for the relief of the poor, in caſe there were 20 


J. 8. for takin 


If a piece of timber which was illegally taken from J. f. lay 
been hewed, this action does not lie againſt J. S. for retaking it, 
But, if a piece of timber, which was illegally taken, haye hey 
uſed in building or repairing, this, although it is known u. 
the piece which was taken, cannot be retaken; the nature of & 
timber being changed: for by annexing it to the freehold it ud 


fect in the authority, under which the diſtreſs was taken. 


But it is by 17 Geo. 2. cap. 38. F 8. enacted, That, wherem 
© diſtreſs ſhall be made by an overſeer for money juſtly duei 
« the relief of the poor, the diſtreſs ſhall not be deemed unlz 
« ful, nor the party making it a treſpafſer, on account of any 
« feCt, or want of form, in the warrant of appointment of (ud 
« gyerſeer; or in the rate of aſſeſſment; or in the warrant of d 


& treſs thereupon.” 


[It is not competent to a pe 


ſuch caſe is by appeal.) 


rſon to try an objeCtion to am 
in an action of treſpaſs againſt the officers who may diſtrain 0 
Rep. 580, the non-payment of the rate: the proper mode of proceeding! 


An action of treſpaſs lies for the taking of goods, although 
are afterwards retaken by, 'or reſtored to, the owner : for the 


56g. l 3. taking or reſtoring only goes in mitigation of damages. 


2H. 6. 37. 
bi, 26+ 


(F) For what Injuries to Real Property an Action 


treſpaſs does not lie; becauſe the doing of this, it 
tor the preſervation of his life, is lawful. 


Treſpaſs lies. 


1. To land. 


1 a man, who is aſſaulted and in danger of his life, run tho 
the cloſe of another without keeping in a footpath, an action 
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| | 1 
If J. S. go into the cloſe of J. N. to ſuccour the beaſt of J. N., Bro. Treſy. 
he life of which is in danger, an action of trefpaſs does not lie; pl. 273. 
cauſe, as the loſs to J. N. if the beaſt had died would have 
Len irremediable, the doing of this is lawful, | 
But, if J. S. go into the cloſe of J. N. to prevent the beaſt of 154 
N. from being ſtolen, or to prevent his corn from being con- 
umed by hogs or ſpoiled, this action does lie; for the loſs, if 
ther of chele things had happened, would not have been irre- 
mediable. 
If a tree the property of J. S. be blown down, and it fall upon 14. 
he land of J. N., and J. S. go upon the land to take it away, an 
Aion of treſpaſs does not lie. 13 | 
$ not lay But, if the loppings of a tree belonging to J. S. fall upon the gi, 
canndt nd of J. N., and J. S. go upon the land to take them away, 
kis action does lie, provided the falling of them there might by 


ney vi eng proper caution have been prevented. 

nd J. If the fruit of a tree belonging to J. S. fall upon the land of Latch, 130. 
iſe ite N., and J. S. go upon the land to take it away, an action of Milen v. 
S., spass does not lie; becauſe the falling of this there could not be . 
ting om prevented. 

be 11 If J. S. walk without keeping in a footpath in the cloſe of J. N. 2 Roll. Abr. 


0 look for a beaſt which he has loſt, an action of treſpaſs lies. rs. 


Sealey. 


11 b But, if the beaſt of 7. S. which has been ſtolen, be put into 2 Roll. Rep, 
8 he cloſe of J. N., and J. S. go thereinto to take it away, this 39. 

* action does not lie, : 

ly duck If J. S. have driven the beaſt of J. N. into the cloſe of J. S., 2 Roll. Abr. 
0 eh or, if it have been driven tbereinto by a ſtranger with the conſent "ng — plg- 


pf 7. S., and J. N. go thereinto to take it away, this action does 3. 
ot lie; becauſe J. S. was himſelf the firſt wrong-doer. N 

If J. S. chaſe the beaſt of J. N. which is damage-feaſant in the Latch, 120. 
loſe of J. S. into the ground of J. N. an action of treſpaſs does Millen v. 
ot lie; becauſe J. S. had a right to do this. e 

But, if a ſtranger chaſe the beaſt of J. N. which is damage- Bro. Treſp. 
eaſant therein, out of the cloſe of J. S., this action does lie; c pl 421. 
dy doing this, although it ſeem to be for his benefit, J. S. is de- COIN 
rived of his right to diſtrain the beaſt. _ 

If A. chaſe the beaſt of B. which is damage-feaſant therein, with Lach, 119. 
þ little dog out of the cloſe of A., and the dog, notwithſtanding 8 en v. 
he endeavour of A. to call it off, afterwards chaſe the beaſt into 1 
e cloſe of C., this action does not lie; for the chaſing of it out 
or his cloſe by A. was lawful, and it was not in his power to pre- 
ent it from being chaſed into the cloſe of C. oy” l 

If a ſheriff, who comes to replevy the beaſt of J. S. which is 2 Roll. Abr. 
mpounded in the cloſe of N., break down the fence of the 552. O. 
loſe and enter that way, when he might have gone through the —_ 
date, an action of treſpaſs lies. 

But, if, by reaſon of the threat of J. N. the ſheriff fear his life 2 Roll. Abt. 
ul be in danger if he go r the gate, and in conſequence = 

| 53 Dr t 7. 


in th 00 
n action 
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333 , , <reſpals, 
of this he break down the fence of the cloſe, and enter that wy 
| this action does not lie. Ig " 
' 22 Mod. If a beaſt have been diſtrained damage-feafant, an action of 
663. Valper treſpaſs does not lie for the damage done; for the poſſeſſor of ty 
— land, after having made his election to diſtrain, ought not to hay 
another remedy for the ſame injury. 
- 22Mod.663, As the beaſt. however, is in ſuch caſe a mere pledge, and ng 
664. Valper a ſatisfaCtion for the damage done, if it die, or eſcape fo as to be 
La. — loſt, without the default of the diſtrainer, this action does le; 
920. becauſe, as the detaining of the beaſt was owing to the defaul 
Salk. 248. of the owner, in not making a ſatisfaction for the damage do 
he ought to take the conſequence of its dying or eſcaping. 
32 Mod, But, if the death or eſcape of the beaſt were owing to the de. 
83 664, fault of the diſtrainer, he cannot maintain this action; for it wou 
an be very hard that the owner ſhould, aſter loſing his beaſt by the 
Ld. Rm. default of the diſtrainer, be liable to make ſatisfaction for th; 


. 


— TY damage done. ' 
Str, 1239, An action of treſpaſs lies for erecting a ſtall in a publick mar, 


The Mayor ket; for, notwithſtanding every man has of common right the 
of Noch - liberty of ſelling in ſuch market, no man can erect a ſtall on thy 


2 ron v. * . . d 
Wi ſoil of another without his permiſſion, 
Ii Wil. 107. S. C.] . 


AMavor, Kt. S0, it lies for placing tables, ſtools, Sc. in a market - place fog 


of Norwich ſale without the leave of the owner of the ſoil.] 
v. Swann, 2 Bl. Rep. 1116. 


Bro. Treſp, If a perſon, who is bound to erect a building upon the land df 
Fl. 362. S., bring a carpenter, not being one himſelf, upon the land of 
2 S. to erect the building, an action of treſpaſs does not lie; be. 
- Cauſe the doing thereof is of neceſſity. | 

Bro. Treſp. If F. S. who is bound to repair a bridge, cannot do this without 

pl. 260. coming upon the land of J. N. an action of treſpaſs does not lie 
for his coming thereupon; becauſe the doing of this is neceſſary, 

Bro. Treſp. But, if J. S. have commanded A. to deliver a beaſt to J. N, 

Pl» 3422 and J. N. go into the cloſe of 7. S. to receive the beaſt, this aCtion 
does lie; for, as the beaſt might have been delivered at the gat 
of the cloſe, the going of J. N. thereinto is not neceſſary, 

2 Roll. Abr. If J. S. have ſold trees growing upon his land to J. N., and 

cup M. F. N. go upon the land to cut and take them away, an action d 

* treſpaſs does not lie; the right of doing this being incident to ta 

urchaſe, 

Pro. Treſp.. And ſor the ſame reaſon, if the land, on which trees growing 

p. 4 are fold, be afterwards fold, and the vendee go upon the land u 
cut and take them away, this action does not lie. 

2 Roll. Abr. If a man, who was ſeiſed in fee of land, after having felled 

8 , trees thereupon die, and his executor go upon the land within? 

N reaſonable time after his death to take them away, an action d 

224. treſpaſs does not lie; becauſe the law gives an executor a realots 
able time to poſſeſs himſelf of the godds of lis teſtator. 
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that vn, | If 7. S., who has a right to a pipe which ſerves 'as a water- 2 Roll. Abr. 
courſe through the land of J. N., come upon the land of J. N. * * 

action of and dig, in order to unſtop or mend the pipe, an action of treſ- * 

ſſor of the paſs does not lie; for the right of doing both is incident to the 


ot to hang right of pipe. 


If a man go with men or horſes upon land, which lies conti- Ld. Raym; 


„and nat uous to a navigable river, to tow a boat or barge, an action of 755 : 
0 as to be treſpaſs does not lie; becauſe the doing of this is for the publick 8 . 
je defaul: I trine here 


alvanced cannot be ſupported as a general propoſition: there is no common law right of towing upon 


ge done, gable rivers: it can be ſupported only by uſage, Ball v. Herbert, 3 Term Rep. 253. ] 


g. 

o the de. 
it would 
ut by the 
1 for ths 


If J. S. dig upon the land of J. N. to raiſe a bulwark againſt Bro. Treſp. 
a publick enemy, an action of treſpaſs does not lie; becauſe the pl. 223. 
doing of this is for the ſafety of the publick. 

If J. S. go into the ground of J. N. to beat or draw for a fox, 2 Bulſtr. 6a. 
badger, or any animal of the vermin kind, in order to hunt it, an Cre. Ja. 
action of treſpaſs lies. | 321. 

But, if J. S. purſue a fox, badger, or any animal of the vermin 2 Buldr. 64. 
kind, into the ground of F. N., and hunt it there, this action does Cro. Ja. 
not lie; becauſe the deſtruction of ſuch animals is for the publick 2 * 
good, Feltham, 1 Term Rep. 334. 5. P. 


lick mar. 
right the 


II on the 


If, however, the fox, of which J. S. is in purſuit, run to earth 2 Bult..62. 
in the ground of F. N., and J. S. dig it out, this action lies; for Cre. Ja. 
the fox might have been got out without digging. * 

The point is not perhaps quite ſettled; but it ſeems to be the 


place fo 


"-_ q better opinion, that if J. S. purſue an animal not of the vermin 
lie: " kind, into the ground of 7. N., an action of treſpaſs does lie, 

9 notwithſtanding the animal was found in the ground of 7. S. 
* It is in ſome books laid down, that if J. S., who has ſtarted a 11 Mod. 75. 
« not ls hare in his own ground, purſue it into tae ground of J. N. and — 
dean, kill it there, an action of treſpaſs does not lie; becauſe the local : 
o J., property in the hare, which was in F. S., is continued by the pur- 
Ts * uit, 
hr But it is laid down in other books, that although J. S., who has Bro. Treſp. 

> flown a hawk at a pheaſant in his own ground, is entitled thereto, 3 0 
V. and if it be killed in the ground of J. N., if he go upon the ground of TW 
| Aion F J. N. to take it away, an action of treſpaſs lies. And it is in one 2 Bulltr. 61. 
1 book ſaid, that all hunting, except for the deſtruction of vermin, 

is unlawful. If this be ſo, it follows, that every perſon, who 

* hunts an animal not of the vermin kind in the ground of another, 


un! 5 liable to an action of treſpaſs. i 
In + S., who is entitled to corn growing upon the land in the 1 Inf. 56. 
10 


i fell poſſe not 7. N., go thereupon to cut and take it away, an 
vithin acuon of treſpaſs does not lie; for quands lex aliquid concedit, con- 
don dd cedere videtur et id per quad devenitur ad illud. 
reaſons But, if J. S. do in ſuch caſe go upon the land and cut the corn 1 Veatr, 
fore it be ripe, this action lies; it being neither neceſſary nor _ 
f Proper that corn ſhould be cut before it is ripe. | Big wha 
Pp4 If 


8 : 
I 


ä 
Bro. Treſp, If the perſon, to whom tythe which has been ſet out belong 
pl. 50. go upon the land on which it is ſet out, and do what is neceſf 


bias. — prepare it for being carried away, an action of treſpaſs ww Bu 
pl. 12+ e. 5 | is 2 
roy 161. If 5 S. be about to diſtrain a beaſt upon land holden of bin, = | 
2 Roll. Abr. and the tenant, after J. S. has had a view of the beaſt upon it this 
— land, drive it, in order to prevent it from being diſtrained, into th defar 
land of J. N., and J. S. follow to diſtrain it there, an aQion d If 
treſpaſs does not lie. | | open 
Rep. 104. If J. S. make coney-boroughs in his own ground, and ſony way 
— ton's conies bred therein do damage in an adjoining ground of J. J, migl 
Car. 2 and J. N. kill them, an action of treſpaſs does not lie; be Bi 
| cauſe as J. S. had no property in the conies, which are ſere u. the \ 
ture, after they were gone out of his own ground, he is not ay by tl 
ſwerable for the damage done. | coul 
21nft. 122. An action of treſpaſs lies for catching fiſh in a ſeveral fiſher, [3 
Cro. Car. 554+ Salk. 635. | of h 
x Inſt. 122. It is laid down, that this action does not lie againſt a ſtrange * N 
Pro. Car. for catching fiſh in a free ſiſhery; for that, as divers perſon | 
4. "I have a right to fiſh therein, no one of them can mainta and 
Smithy, the action. But Holt, Ch. J. and Dalben, J. were of opinion . 
— 86. upon the authority of a writ in the regiſter, that any one lay aha 
Reg. 95. ing a right to fiſh in a free fiſhery, may maintain this ach ſhee 
Fitz, N. B. againſt a ſtranger (a), who has catched fith therein; and it vn 1 
i051 ik. laid by Holt, Ch. J. that a free fiſhery is a very different thin * 
beer from a common filhery. Giles Eyre, J. was, however, of a ca * 
Upton v. trary opinion, and Carthew, Serjeant, who moved in arteſt d "a 
— — judgment, ſaid, that many things contained in the writs in the rt 5 
1 giſter are not at this day law. * 
and Pecke v. Turner, cited in Carth. 286. in marg. it was holden, that treſpaſs would not lie for fila ſuc] 
in a free fiſhery. However, in the caſe of the Mayor of Orford y Richardſon, 4 Term Rep. 439 . 
2 H. Bl. 182. where the declaration was in treſpaſs, there were counts for fiſhing in the free fiſhery, a an 
no objection taken. Ide quere. ] 8 ba! 
1Med. 10. An action of treſpaſs does not lie for fiſhing in a river when 2 
--> * ; the tide flows; becauſe, as the property in the ſoil of all ſuch» rr 
bab Bu vers is in the king, all perſons have primd facie a right to fiſhi * 
have, and them (5). pal 
may in an 


action of treſpaſs reply to a general defence of this kind, an excluſive and appropriate privilege of ib 
ing even in arms of the ſea. Such right indeed is not to be preſumed, but the contrary. It may ho 


ever be eſtabliſhed by preſcriptive ulage. 4 Burr. 2162. 4 Term Kep. 439+ Wide etiam Hat l 
Jure Maris, c. 5.) 


Bro. Treſp, \ If J. S., by digging a ditch in his own land, divert water fron 
pl. x86. the mill of J. N., and thereupon J. N. go upon the land of J. 
2 Kal . and fill up the ditch with the earth which was digged —— 
565-1. pl. S. action of treſpaſs does not lie; becauſe J. S. was himſelf the 
wrong-doer. - 
Bro. Treſp, If N. S. have a right of common on a piece of land, and ). * 
Pl. s. have a piece of land adjoining to the commonable piece uin 
he is not bound to incloſe, and the beaſt of J. S., which ut 


belong 
neceſſi 
| does bo! 


| of bim, 
upon the 
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upon the commonable piece, go upon the land of 7. N., an action 

lies; for it was the duty of J. S. to have prevented this. 

But, if J. S., who ought to keep up a fence between a cloſe of Bro. Treſp. 


his and a cloſe of F. N., ſuffer the ſame to be out of repair, and a | 
the beaſt of 7. N. go through the fence into the cloſe of J. S., 565. I. 


this action does not lie 3, becauſe the damage happens from the pl. 3. 
default of J. S. | 

1 S. be driving a beaſt in a highway, which lies through an Bro. Treſp. 
open field belonging to 7. N., and the beaſt go out of the high- Pl, 321+ 


way and feed in the field, an action of treſpaſs lies; for J. S. . 
might eaſily have prevented this. pl. 1. 


But, if a beaſt, which is driving in ſuch highway, do, againſt Bro. Treſp. 
the will of the driver, bite a little of the corn or graſs which grows pl. 351 Abr 
by the ſide of the highway, this action does not lie; becauſe this 566. K. pl. i. 
could not eaſily have been prevented. | 

[The defendant with a little dog chaſed the plaintiff*s ſheep out Millen v. 
of his ground, where they were treſpaſſing, and drove them off — 
his own ground. They went into another man's ground, which . 16s. 
had no hedge to divide it from the defendant's grounds, which 
were contiguous, The dog purſued them into the other man's 
land, ſo next adjoining. The defendant, as ſoon as the ſheep 
were out of his own land, called in his dog, and chid him. The 
owner of the ſheep brought an action of treſpaſs for chaſng his 
ſheep. The court gave judgment, „ quod querens nil capiat per 
* billam ; being of opinion, that treſpaſs lay not in that caſe - 
for they held it to be an involuntary treſpaſs ; whereas a treſpaſs 
that may not be juſtified ought to be done voluntarily. They 
thought he might lawfully drive the ſheep out of his own land 
with his dog; and he did his beſt endeavour to recall the dog, 
when they were driven out of it; but the nature of the animal is 
ſuch, that he cannot be recalled and withdrawn ſuddenly and in 
an inſtant. Therefore treſpaſs did not lie againſt him for what 
he had done. 

But, where a defendant entered into a cloſe belonging to the Beckwith v. 
plaintiff, where there was no footpath, and adjoining to his pad- 2 
dock, with guns and dogs; and one of the dogs ran into the pad- — 
dock, and killed a deer; this was conſidered as an intentional treſ- | 
pals, and not as a mere involuntary accident, ] 


2. To a Building, 


If J. S. preach in the church of J. N, without the conſent of 12 Mod. 
J. N, an action of treſpaſs lies. | 420. Turton v. Reignolds. 


It is in the general true, that an action of treſpaſs lies for going Plowd. 71. 
into a man's houſe, although the door be open; for every man's * - 2 | 
houſe is his caſtle z and he is not obliged to keep the door ſhut. G3. 283. 

: | 2 Roll. Rep. 208, 


If a mother go into the houſe of 5, S., the door of which is 2 Roll. Abr. 
open, to ſee her daughter, 3 ſervant in the houſe, who is ſick, this 567. K. pg. 
action lies, 

If 


* 1 


= EP ” 
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10 E. 4. 737 If a beaſt, in driving it through a ſtreet, go into the houſe q 
pl. 194 F. S., the door of which is open, this action lies. 

Bro; Treſlp, If a man, whoſe term in a houſe is expired, go into it, when 
fi. 40. the door is open, to take away goods left by kim there, this a&tin 
lies; for it was his own folly to leave the goods there. 
2Roll. Rep. If F. S. go into the houſe of J. N., the door of which is open 
$59 5 _ to ſearch for goods which he has loſt, this action lies; although a 
Andrews, be commonly reported, that the goods are in the houſe of J. N. 

3 Roll. Abr. 565. I. pl.2; 


But in ſome caſes an action of treſpaſs does not lie for going 
| into a houſe, the door of which is open, 
4 Bro. Treſp, If J. S. have unlawfully gotten goods of J. N. into his hoult 
pl- 118. and 7. N. go thereinto, the door being open, to take them awy, 
. an action of treſpaſs does not lie; becauſe J. S. was himſelf th 


246. 2 Roll. firſt wrong-doer, 
Rep. 56. 2 Lut. 1385. 


Koll. Rep. If goods of J. S. have been ſtolen, and J. S. know that they 
0 2 „ Are in the houſe of 7. N. and 7. S. go therein, the door bing 
1 open, to take them away; this action does not lie. 
Bro. Treſp. If the perſon, in whom the reverſion of a houſe is, go there. 
pl. 16. into, the door being open, to ſee if any waſte be done, this aQtiog 
does not lie. | or "4 
Plowd. 71. If F. S. go into the houſe of J. N., the door being open, to 
2 v- tender money, of which a tender to the perſon of J. N. is ne. 
rande. . . . 
ceſſary, this action does not lie, | 
Kelw. 46. If a man go into a houſe, the door being open, to part two 
r. 2+ Anon. ho are fighting, this action does not lie; the doing of this being 
for the publick good. | 
$ Rep. gr. It is in the general true, that if a ſheriff break open the door 


emalne's , - : 
caſe, 5 Int, à man's houſe, an aCtion of treſpaſs lies. 


162. Cro. Ja. 556. 


181d. 186. And if a barn or an out-houſe be near unto or parcel of a houſe 


Penton v. the privilege of the houſe extends to it. 
Brown. 1 Keb. 698. 


1 Sid. 186, But, if a barn or an out-houſe ſtands at a diſtance from ib 


— „ houſe, the privilege of the houſe does not extend to it. 


5 Rep. 3. The privilege of a houſe, however, only extends to a houle ut 
3 a man's own poſſeſſion; for if the goods of J. S. are, to prevent 
; them from being- taken in execution, carried into the houſe « 
J. N., the ſheriff may, after declaring the cauſe of his coming 
and demanding to have the door of the houſe opened, break l 
open to come at the goods. : 
But in ſome caſes an action of treſpaſs does not lie agaialt 4 
ſheriff, for breaking open the door of a houſe. 
x Rep. 91. If, where the king is a party, the ſheriff break open the doot 
I's of a man's houſe, either to arreſt him, or to execute a po 


4 Leon. 4x, this action does not lie, provided he do, before he break * 
| 


houſe q 


t, When 
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door, declare the cauſe of his coming, and demand to have it 


0 ened. x : x 
If a writ of habere facias ſeiſinam of a houſe, or a writ of babere 5 Rep: 92. 


cas poſſehonent, even at the ſuit of a private perſon, be delivered 8 
10 the theriff, it is lawful for him, after declaring the cauſe of 8 
coming, and demanding to have it opened, to break open the door 

of the houſe to execute either of theſe; for after the judgment, 

on which either of theſe writs mult be founded, the houſe is no 

longer to be conſidered as the houſe of the perſon in whoſe poſ- 

ſelüon it 18. | 

If a commiſſion of rebellion, which has iſſued from the court Crompt. 974 
of Chancery againſt J. S. be delivered to the ſheriff, it is lawful | 
ſor him, after declaring the cauſe of his coming, and demanding 
to haye it opened, to break open the door of a houſe, in which 
J. §. is, in order to arreſt him. 

If a-perſon who has been arreſted eſcape into a houſe, it is law- 5 Rep. 943 
ful for the ſheriff, after declaring the cauſe of his coming, and. Semanes 
demanding to have it opened, to break open the door of the _ ny 
houſe, in order to retake him. Palm. 54. 

If a ſheriff have entered into a houſe in order to execute a 2 Sbow. 87. 
writ of fieri facias, it is lawful for him, after a demand to have it Rex v. Bird, 


opened has been made, to break open any inner door or anytrunk r *. 4 
in the houſe, law is the ſame in caſe of meſne proceſs. Lee v. Ganſel, Cowp. 1.1 


If, after a ſheriff's officer has entered a houſe, in order to Cro. Ja. 
execute a writ of fieri faciar, the maſter of the houſe lock the 55% 429m 
door, it is lawful for the ſheriff, after a demand to have it opened 
has been made, to break it open, for the ſake of ſetting the officer 
at liberty, or completing the execution. 

By the 21 Fa. c. 19. 9 8. it is enacted, © That it ſhall be law- 

& ful to commiſſioners of bankruptcy, or the greater part of them, 


| & or to any perſon, by them or the greater part of them deputed 


« by warrant under their hands and ſeals, to break open the 
* houſe or houſes, chambers, ſhops, warehouſes, doors, trunks, 
Hor cheſts of the bankrupt where the ſaid bankrupt or any 
p of his goods ſhall be, or be reputed to be, and to ſeize the 
fame.“ 

By the 11 Geo. 2. c. 19. 5 7. it is enacted, © That where any 
goods or chattels, fraudulently and clandeſtinely carried away 
* by any tenant, leſſee, or any perſon aiding or aſſiſting therein, 
* ſhall be put into any houſe, barn, ſtable, out-houſe, or place, 
locked up or otherwiſe ſecured, to prevent ſuch goods or chat- 
* tels from being taken as a diſtreſs for arrear of rent; it ſhall 
de lawful for the landlord, or any perſon empowered by him, 
* to take as a diſtreſs for rent ſuch goods or chattels (firſt calling 
* tohis aſſiſtance the conſtable or other peace-officer of the hun- 
* dred, borough, pariſh, diſtrict, or place where the ſame ſhall 
* be ſuſpected to be concealed, who are hereby required to aid 
and afliſt therein, and in caſe of a dwelling-houſe, oath being 
* irſt made before ſome juſtice of the peace, of a reaſonable 

« ground 


ubich is a nuiſance in a highway. 


* * „ * © 
, 
* * 
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&« ground to ſuſpect that ſuch goods or chattels are therein) in t 
ce day- time; and to break open ſuch houſe, barn, ſtable, out-houfe, 
« and place, and to take and ſeize ſuch goods and chattels for th 
« ſaid arrear of rent, as he might have done, if ſuch goods q 
e chattels had been in any open field or place.“ 

If a peace-officer, who has the warrant of a juſtice of tþ 

ace to arreſt a man, in order to his finding ſurety for his go 
behaviour, after declaring the cauſe of his coming, and demand. 

ing to-have it opened, break open the door of a houſe in which he 
is, in order to arreſt him, an action of treſpaſs does not lie, 
„ If a peace-officer have the warrant of a juſtice of the 
for levying upon the goods of J. S. the penalty of a ſtatute, pm 
of which is given to the king, it is lawful for him, after declaring 


the cauſe of his coming, and demanding to have it opened, tg — 
break open the door of the houſe of 7. S. in order to execute ” 
the warrant. If 
If an affray in an houſe be ſeen or heard by a peace-officer, i it, t 
is lawful for him, after declaring the cauſe of his coming, and de. 

manding to have it opened, to break open the door of the houſe ſi 
in order to arreſt the affreyers. for | 
If a perſon, who has, in the preſence of a peace-officer, made con 
Jan affray, flee into a houſe, it is lawful for the peace-officer, after b 
14. declaring the cauſe of his coming, and demanding to have it . 
_ to break open the door of the; houſe in order to arrel pur 

m. : 
It is lawful for a private perſon, after declaring the cauſe of youu 
his coming, and demanding to have it opened, to break open the 7 
door of a houſe, in which a perſon who has committed a felony ] 
or given a dangerous wound is, in order to arreſt him ; the good Ty 
of the publick requiring this to be done. | bri 
It is lawful for a peace-officer, having a warrant from a juſtice def 
of the peace to arreſt a perſon upon a ſuſpicion of felony, after Grf 
declaring” the cauſe of his coming, and demanding to have it of 
opened, to break open the door of the houſe in which he is, in the 
order to arreſt him. 
If J. S., who is unlawfully confined by J. N. in his houſe, in "P 
order to regain his liberty break open the door of the houſe, he at 
is not liable to an action of treſpaſs; becauſe J. N. was himſel * 
the firſt wrong - doer. thi 
If J. S. through negligence ſuffer his houſe to take fire, and th 
the perſon who lives in an adjoining houſe pull down the houſe 
of J. S. in order to preſerve his own houſe, an action of treſpals 20 
does not lie. 2 
An action of treſpaſs does not lie for pulling down a hauſe ab 
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(co) Againſt whom an Action of Treſpaſs may be 
| brought. 


1. In the general. 
AY action of treſpaſs may be brought againſt a lunatick, not- Hob. 14. 


withſtanding he is incapable of deſign; for wherever one 8 
perſon receives an injury from the voluntary act of another, this Bro. Treſp. 


is a treſpaſs, although there were no deſign to injure. | ” — 5. 


Latch, 13. 110. 


Every party to a treſpaſs is liable to an action of treſpaſs; for Bro, Trap. 


there can be no acceſſary in treſpaſs. * — 
If A. command or requeſt B. to take the goods of C., and B. do Salk. 409. 
it, this action lies as well againſt A. as againſt B. DO 


If J. S. agree to a treſpaſs which has been committed by J. N. Bro. Treſp. 
for his benefit, this action lies againſt J. S. although it was not 5. 128. 
done in obedience to his command, or at his requelt. WY 

But, if J. S. be compelled by F. N. to commit a treſpaſs, the $ty. 65. 
latter is only liable to an action of treſpaſs; for no perſon can be — v. 
guilty of a treſpaſs, unleſs he act voluntarily. 

If divers perſons have been guilty of a treſpaſs, the party in- — at 


jured may bring an action of treſpaſs againſt them all, or againſt — 1 
any one or more of them. Bro. Treſp. pl. 20. pl. 150. 


But, if the party injured by a treſpaſs have brought an action Cro, Elia. 
of treſpaſs againſt one of the parties to the treſpaſs, he cannot 887. 
bring a ſecond action againſt any one of them: for, although the 
gy ap in the ſecond action be à ſtranger to the reyes _ the 6 Rage 7s 

„he may, being a party to the treſpaſs, plead the pendency 96. 
of the firſt J Sion in ee of the — or he may plead W 
the acquittal or judgment in the firſt action in bar of the ſecond. 
If F. S. who has bailed a beaſt to J. N. for a time certain, take Bro. Treſp. 
it away before the expiration of the time, he is not liable to an Fl. 9% 
action of treſpaſs: for the perſon, who has only a ſpecial property 
in a chattel, can never maintain this action againſt him who has 
* 2 property: but the remedy of J. N. is an action upon 

e caſe. 8 

If J. S. kill a beaſt, which has been bailed generally to him, an Bro. Treſp. 
action of treſpaſs does not lie againſt J. S.; for by the bailment 22 
a general confidence was placed in him; and the remedy for an Tro. Eliz. 
abuſe of confidence is an action upon the caſe. 764- 

But, if J. S. kill a beaſt, which has been bailed to him for a « laſt. 57. 
particular purpoſe, as to plough his land, he is liable to this ac- _ Trelp. 
tion: becauſe a general confidence was not placed in him by the © Row ap 
bailment. Cro. Eliz. 754. 

If a ſervant, who is intruſted to ſell goods in his maſter's ſhop, 2 Leon. 87. 


carry any of them away, an action of treſpaſs lies; for the _ — 
ence 


3 * | ; | 


1 
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dence plated in him extends only to the ſelling of the goods in th 
ſhop - E | 
if the goods of his maſter, with which a ſervant is intruſe1 
are injured by a mal-feaſance of the ſervant, an action of treſpah 
lies, 
Rep. 14. But, if through the neglect of a ſervant, to whoſe care the gooy 
3 6 7 146. of his maſter are committed, they receive an injury, this aig 
15. does not lie: but the remedy, the injury ariſing from a non-feaſance, 
is an action upon the caſe. | 
If a ſervant, who by the command of his maſter has lawful 
diſtrained a horſe, uſe the horſe. or kill it, the maſter is not liahl 
to an action of treſpaſs; but the ſervant, who by his own tortiou 
act becomes a treſpaſſer ab init, is liable thereto. 
| If a ſherift”s officer takes the goods of J. S. under a writ of fa 
3 Facias, after he has committed an act of bankruptcy, and aficr. 
3 Lev. . wards the goods are aſſigned under a commiſſion of bankruptcy; 
3 Show. x2. an action of treſpaſs does not lie againſt the officer, although th; 
goods do by relation become the property of the aſſignees fron 
the time of committing the aCt : for, as the officer might not knoy 
that J. S. had committed an ad of bankruptcy, or that an aſſign 
ment of the goods would be made, and as it was his duty to er. 
ecute the writ, it would be unreaſonable to puniſh him as a wrong 
doer, | 

Bro. Treſp, If the goods of J. S. are taken by a ſheriff's officer, who has 1 

pl. 50% Abr. Writ of eri facias to levy of the goods of J. N. an action of tre 

$52, 0. Paſs lies againſt him; becauſe he was only authorized to take the 


pl. 3. pl. * oods of ? _ N. L 
. Carth. 72 8 7 


Carth. 381. 
Hallet v. 
Burt. 


Joe 


Bro. Treſp. 
Pl. 295» 


Bro. Treſp. 
pl. 211. 


7 Lev. 174. 


An action of treſpaſs does not lie againſt a ſheriff's officer, why 

under a writ of replevin has taken the goods of F. S. in the roon 
of the goods of J. N., becauſe this writ is different from a writ « 
eri facias. By the former, the officer is commanded to take ce. 
tain goods therein ſpecified : by the latter, he is only command! 
to levy of the goods of 7. N. 
Lid. But, if the owner of the goods, taken under a writ of replevit, 
claimed a property in them at the time of taking; and the office, 
notwithſtanding this claim, carried them away, without having 
the property determined upon a writ. de proprietate probanda, tl 
action lies againſt him. 


oy 1 If a ſtranger have ofhciouſly aſſiſted a ſheriff, or his officer, « 
emp Ce . . . . * * reou at 
man cw, the execution of a writ of feri faciar which iſſued upon a reg 


judgment, he is not liable to an action of treſpaſs; for it is 8% 
only lawful, but it is the duty of every man, to aſſiſt in the ei. 
ecution of ſuch writ. 
Str. 509. An action of treſpaſs does not lie againſt a ſheriff or his officer, 
Bruns v. or againſt a perſon who by the command of either of them hu 
Raym, 53. aſſiſted him, for any thing done by virtue of a writ of feri fa 
| which iſſued upon an erroneous judgment: becauſe the fault 5 
not in ſuch caſe in the ſheriff or his officer, but in the court d 
ſome officer thereof. | 

Pl But, 


to We 


ether e 
4s not 
purpol; 
Rep. 1 


- 


| Treſpals, = 
But, if a ſtranger have officiouſly aſſiſted a ſheriff or his officer Str. 509. 
zu the execution of ſuch writ, he is liable to this action: becauſe, — Vo 
5 he acted voluntarily, it was incumbent,upon him to take care, — 15 
that there was a regular judgment to warrant the iſſuing of the 
writ. a f 
It is in one Caſe ſaid, that an action of treſpaſs does not lie 12 Mod. 


in the 


ruſte{, 
reſpal 


good agaiuſt a ſheriff or his officer, or againſt a perſon who by the com- . 2 

action mand of either of them has aſſiſted him, for any thing done by Cole, Hil, 

alance, virtue of a writ of eri facias, although there were no judgment g W. z. \ 
to warrant the iſſuing of the writ z for as the ſheriff and his offi- 

awfully cer, and the aſũſtant, have only paid obedience to the writ, neither 

t liable of them vught to be puniſhed as a wrong-doer. 

tortious But in a caſe ſoon after it was ruled by Halt, Ch. J. that, in an L4. Raym: 
aQion of treſpaſs againſt a ſheriff for levying goods under a writ In Lake 

of fan of fieri facias, it is incumbent upon the ſheriff to give in evidence Hertford, 

d after. a copy of the judgment upon which the writ iſſued. Lent Aſſiges 
| | 1698. 
ur [The diſtinction ſeems to be this if the action in ſuch caſe be brought by the party againſt — the 
ugh the writ iſſued, it is ſufficient for the otlicer to give in evidence the writ of feri facias without ſhewing 8 
$ from copy of the judgment: but, if the plainti ff be not the party againſt whom the writ iſſued, but claim the 
t know goods by a prior execution or ſale that was fraudulent, there, the officer muſt produce, not only the 

wit, but a copy of the judgment. For, in the firſt caſe, by proving that he took the goods in obe- 

| aſlign dence to a writ iſſued againſt the plaintiff, he has proved himſelf guilty of no treſpaſs : but, in tho 
y tO ex ether caſe, they are not the goods of the party againſt whom the writ iſſued, and therefore the officer 
wrone- is not juſtified by the writ in taking them, unleſs he can bring the caſe within the 13 Elia. for which 

> purpoſe it is neceſſary to ſhew a judgment, Bull, N. P. 234. 91. 5 Burr, 2631. Doug. 41. 2 Bl. 

h Rep. 1104. ] 0 a 

o has! 1 5 : 
of af It is laid down, in divers caſes, that if A. take the goods of B., Bro. Treſp. 
ake the and afterwards C. take them from A., B. cannot maintain an action Pl. 266. 


of treſpaſs againſt C, ; becauſe A. did acquire a general property in - hn" 
the goods by the firſt taking, notwithſtanding it was a tortious 
one; and conſequently the property of B. was diveſted. 


er, who PN ITY , I” 
; But it is ſaid in one caſe, that B. may in ſuch caſe maintain sid. 438. 


je room 

writ of this action againſt C. for that A. did not acquire a general pro- 

ake cer- perty in the goods by the firſt taking. 

mandel Heretofore, if a peace- officer had arreſted a perſon under the 2 Hk. 


warrant of a juſtice of peace, for an offence of which it appeared P. O. 4. 14+ 


eplerin upon the face of the warrant that the juſtice had no juriſdiction, ** Soha 
| office}, he would have been liable to an aCtion of treſpaſs. 
| haying But by the 24 Geo,/2. cap. 44+ $ 6. it is enacted, That no 
da, thi e action ſhall be brought againſt any conſtable or other officer, 
or 2gainſt any perſon acting by his order or in his aid, for any - 
cer, in * thing done in obedience to any warrant under the hand or ſeal 
regula 3 of any juſtice, until demand hath been made in writing, ſigned 
it is net by the party intending to bring ſuch action, of the peruſal and 
the ei. copy of ſuch warrant, and the ſame hath been refuſed, or ne- 
** glected, for the ſpace of fix days after ſuch demand.“ 
s office! | 
em hi! 2, For an Injury to Real Property. 
yore” If the perſon, who has granted the veſture of land in which he Bro. Treg. 


has a freehold, diſt - : 1277 
a 5 » diſturb the grantee in the enjoymeut thereof, an . 273- 
court © action of treſpaſs lies againſt him. wg . Dyer, 285. 


But, But, 


= ; r wn p 9 
5 N be 3 * * : * 
-: 4 


F 


1 9 ay : * 8 As 
<, | a : . 


392. | Treſpaſs, 


2 Roll.Abr. But, if J. . have only a right of a free warren in the land 


1 J. N, and F. N. deſtroy coney-boroughs in the land, this 2 a 
oes not lie againſt J. N., the remedy of J. S. being an ani... 
upon the caſe. | w 
2 Inſt, 103. It is in the general true, that an action of treſpaſs lies gil 1.0 
* * the lord of whom land is holden, for an injury done to the land, Wich 
pl. 273. Pl. 344 pl. 384. | em 
2 Inſt. 10. But this action does not lie againſt the lord of whom land ubſc 
Str. $51. holden for making a diſtreſs thereupon; it being by the ſtatute an . 
150 Marlbridge provided, that if a lord make an unreaſonable diſt 

or make a diſtreſs when nothing is due to him, he ſhall not If 

liable to a fine, but ſhall be grievouſly amerced ; whereas if th 1 

action would lie, he would be liable to a fine. — 
Finch. Law. It has been holden, that this ſtatute extends to every lord i \ i 
* _ whom land is holden; although the tenant be only a tenants = 
pe ane Ps venie 
pl. 29. 344 , © hes , If 
2 Inſt. x05, But, if a lord's bailiff make an unreaſonable diſtreſs, or make F 
diſtreſs when nothing is due to the lord, this action lies againſt th + 
bailiff; for the privilege of being exempted therefrom is contnali**""* 
-by-the ſtatute to the perſon of the lord. a: : 
ank. 106. If the lord of whom land is holden drive a beaft, which he EH 7 
diſtrained upon the land of his tenant in one county, to the maus demi 
pound in another county, he is not liable to an action of treſpak * 
— as the tenant is ſuppoſed to know where the manor-pout 4 . 
is, he knows where to carry ſuſtenance for his beaſt. Pf 
2 Inſt. 106. If the lord of whom land is holden drive a beaſt, which he ka . 


diſtrained upon the land of his tenant in one county, to an opa 

pound in another county, an action of treſpaſs does not lie agant 

/ the lord; but he is liable to an action upon the ſtatute of Mar 
bridge ; becauſe, as the owner does not know to what pound tit 

beaſt is driven, he does not know where to carry ſuſtenance in 

it; and conſequently the beaſt, no other perſon being obliged 

| do this, may be ſtarved. 

Selk. 633, [t was in one caſe holden by the court of King's Bench, that 
Almen tenant by copy of court-roll may maintain an action of treſpi 
-againſt his lord, for cutting down trees on the land holden 
copy of court- roll; and the judgment of this court was altw 
in the Exchequer-chamber. But the judgment was afterwards 
"verſed in the Houſe of Lords; and it was ſaid, that, as a cop 
holder cannot cut down trees, except for neceſſary repairs or f 
eſtovers, if his lord cannot do this, many good trees mult peris 
which would be a loſs to the publick. 
2 Roll. Abr. If A. diſſeiſe B., and C. diffeiſe A., and afterwards B. re-ent 
54+ he may maintain an action of treſpaſs againſt C., becauſe by 
olcomve re-entry of B. he reduces the poſſeſſion to himſelf from the tif 


v. Rawlins. 


Bro. Treſp. of the firſt diſſeiſin. 
pl. 35. Cro. Eliz. 540. 


Bro. Treſp. It is laid down, that if a diſſeiſor make a leaſe or feoffment, 4 
pl. 35. zo. afterwards the diſſeiſee re- enter, he cannot, althovgh he there 
R 7 Lv 


— 
r * 


hee che poſteſſon to himſelf from the time of the diſſeiin, | 
b aching maintain an action of treſpaſs againſt the leſſee or feoffee 3 becauſe 


n ach the leſſee or feoffee came in by title. | F 

But it has been holden in one caſe, that the difſeiſee may, in Crs. Els. 
 agand ach caſe, maintain this action againſt the leflee or feoffee, not- 540. 
land, withſtanding the leflee or feoffee came in by title. And the former 9 


ems to be the better opinion; for it has been holden in two Hil. 39 Elis. 


| land pWubſcquent caſes, that the diſſeiſee cannot, in ſuch caſe, maintain 2 51. 
ſtatute a an action of treſpaſs againſt either the leſſee or feoffee. por Mich, 


12 Ja. 1. Hetl, 66, Symons v. Symons, Hil. 3 Car. ls 


1 not þ If a tenant for life of land die, and his executor go upon the Cry. Jas. 
5 if th land within a few days after his death, te remove the cattle of his 308 
teſtator, an action of treſpaſs does not lie againſt the executor ; _— 
y lord becauſe, as the time of the determination of the tenancy was un- 

tenant certain, it is reaſonable, that the executor ſhould have a con- 

venient time to remove the cattle. | 

If a leſſee for life or years of land, who is not reſtrained from 5 Rep. 13. 
ſo doing, cut down trees, an action of treſpaſs does not lie; be- The Coun- 
cauſe the leſſee has an intereſt in the land by the act of the owner; lop's 8 
and it was the folly of the owner, that he did not, when he de- Bro. Treſp. 
miſed the land, reſtrain the leſſee from cutting down trees. pl. 430. 
A. demiſed a paſture to B. but the trees were excepted in the Ld. Raym. 
demiſe. The cattle vf B., which were afterwards put into the 739, _ 
paſture, barked the trees. It was ruled by Holt Ch. J. to whom Handy. 
the pos was referred, that an action of treſpaſs did not he 

againſt B. b 
1 action of treſpaſs does not lie againſt a tenant at will for 5 Rep. 13. 


an pan injury to a building or the land by him holden, which ariſes The Couns 
Jury - Y | teſs of 


ie a aint ga- 
7 rr from a mere non-feaſance, lop's caſe, 1 Inſt, 57. Cro. Eliz. 784. 
. But, if a tenant at will cut down trees, or do py other poſitive 3 rep. 13. 
nance iu 


injury to a land or a building by him holden, this action lies againſt The Coun- 


bliged u him; becauſe every ſuch injurious act amounts to a determination ad. 
both of his eſtate and poſſeſſion. 1 Int. 57. Bro, Treſp. pl. 362. Cro. Elis. 784. 


ch, that 
f treſpa 
zolden Vf 
z affirmed 


It is laid down in one caſe, that if the beaft of A. which is 2 Roll. Abr. 
agiſted by B. treſpaſs in the cloſe of C., it is in the election of C. 2 B. 


to bring an action of treſpaſs againſt A. or B. 5 


wards i But it is laid down in another caſe, that an action in ſuch caſe Clayt, 22 
8 a cof! hes only againſt the agiſtor of the beaſt. | 2 


75 het If a cloſe in the poſſeſſion of 4. lie contiguous to a cloſe in the Bro. Treſp. 
Po fcfion of B., and a cloſe in the poſſeſſion of C. lie contiguous F'- 439-. 

to a cloſe in the poſſeſſion of B., and a fence between the cloſes * " 

of 4. and B. which A. ought to keep in repair, be out of repair; 1 Fr. 

and a fence between the cloſes of B. and C. which F. ought to 37% 

keep in repair, be likewiſe out of repair; and the beaſt of C. 

eſcape through the fence of B. and afterwards through the fence 

of 4. into the cloſe of A., A. may maintain an action of treſpaſs 

againſt C., becauſe A, was only bound to keep his fence in repair 


pgainſt the beaſts which B. ſhould put into his cloſc, and not _ 
2 


_ re-ente 
iſe by l 
the ti 


nent, 1 
e ther 
4 Vox. VI. 


[ 
TY 


504 | Treſpaſs. 
\. the beaſts of all perſons which ſhould come into the cloſe d z 


n 

But, as the damage which C. ſuſtains by the recovery of A. Pain 

: him is owing to the default of B. in not keeping his fence in 1 be 
pair, C. may recover a ſatisfaction in an action upon the Gb Sin 


_- "againſt B. | 
4 Ren. Abt. If a ſervant, without the knowledge of his maſter, put his nut 
53-% ter's beaſt into the cloſe of J. S. this action does not lie againſt 
„ © maſter; becauſe, by taking upon himſelf to do this, the ſervwy 


ourt 
nit lit. 


did acquire a ſpecial property for the time in the beaſt: but f he m 
ſervant is, in conſequence of the ſpecial property by him acqun pf tre 
liable to this action. ON hat tl 

Bid. But, if a wife, without the knowledge of her huſband, put le or th 
63.5 huſband's beaſt into the cloſe of J. S. an action of treſpaſs ly o be 


againſt the huſband ; becauſe a married woman cannot acquiz 
any property in the goods of her huſband. 


(H) In what Court an AQion of Treſpaſs may h 
th brought. 


1 Inſt, 311, AT the common law the ſuperior courts had not juriſdiction l 


312. an action, unleſs the debt or damages amounted to fo itho! 

5 ſhillings. R olemt 
By the ſtatute of Gloucefter, c. 8. it is in affirmance of the con Alt 

mon law enacted, © That no perſon ſhall from henceforth hai aken 

5 « writ of treſpaſs before the juſtices, unleſs he ſwear by his fu ering 
< that the goods taken away were worth forty ſhillings at Meeren 

a « leaſt.” F 4348, For 
2Inft, 311. The ſanction of an oath was by this ſtatute added, for the H in 

. of more effectually confining actions in which the damages ]) * 

| under forty ſhillings to inferior courts : but, the conſequences i of 
1 obliging a plaintiff to take an oath of this kind being found , ber 
dangerous, the practice of requiring an oath was ſoon diſco all 

tinued. ſuc 

1 ing. 118. It is in divers books laid down, that although the ſtatute d 8 - 


2 Inſt. 311» Gloutefler ſpeaks of a writ of treſpaſs generally, it only means 
Fier. N. B. Writ of treſpaſs upon the caſe; becauſe no inferior court can hos 
47. plea of treſpaſs with force, And the doctrine of theſe booksi 
N recognized in a modern cafe. In an action of treſpaſs, which wa 
Thurton, brought in the court of King's Bench, the damages laid in the« 

claration were only twenty ſhillings. Upon a demurrer it ni 

_ objected, that the court had not a juriſdiction, the damage # 

pearing upon the face of the declaration to be under forty i 

lings: but the objection was over-ruled. And by the court- 

an action for a treſpaſs with force, in which the damage is ut 

forty ſhillings, do not lie in a ſuperior court, the party inju 

would be without redreſs ; for a fine cannot be aſſeſſed by at 

ferior court, and conſequently an action of treſpaſs does not 
in an inferior court. men! van de e eee 

By the 5 V. & M. c. 12. it is enacted, © That from benceftt 

« no writ, commonly called a capias pro fine, ſhall iſſue 72 

7 * 


fine,: 
tribut 
diſtrib 
not at 
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oſe of } any defendant, againſt whom judgment has been entered up in 

f. again an action of treſpaſs vi et arms. But the ſame fine is and 

ce in m6 be hereby remitted and diſcharged,” | 7991 

the a Since the making of this ſtatute it has been the practice of the gatk. 54. 
ourt of Common Pleas, to inſert the words nihil de fine quia re- | 


his m nittitur per flatutum, in entering up judgment in an action of 

gainſt th reſpaſs. : 

e ſerm But a queſtion ariſing in the court of King's Bench, ſoon after Carth. 390. 
but & he making of this ſtatute, in what manner judgment in an action Linſey v. 


acquired ff treſpaſs ought to be entered up, it was after debate holden, lich. 

hat the clauſe quod capiatur pro fine ought to be entirely omitted, 8 W. 3. 

, put be or that, as the ſtatute, has diſcharged the fine, no notice ought k. 54. 

| o be taken thereof in entering up judgment. 

t acquin In a caſe not long after in the ſame court it is ſaid by two La. Raym. 
eporters to have been holden, that the clauſe quod capiatur pro 273. 

e ought {till to be inſerted, in entering up judgment in an action 88 82 
pf treſpaſs. Mich. 9 W. 3. 12 Mod. 164. 8. C. 


eporter of the ſame caſe is ſilent as to the point ; and it ſeems 

xtremely ſtrange, that the ſame court ſhould fo ſoon after, and 
Without taking the leaſt notice thereof, depart from what was 
olemnly determined in the caſe of Linſey v. Clerk. 


liction a 
to fory 


the con Although the fine due to the crown be by the 5 V. & M. c. 12. 
th haves aken away, and the clauſe guod capiatur pro fine be omitted in en- 
his fait tering up judgment in an action of treſpaſs, this action does not 


yen at this day lie in an inferior court. 

For by the ſame ſtatute, g 2. it is enacted, © That the plaintiff 
© in every action of treſpaſs vi et armis ſhall upon ſigning judg- 
ment therein, over and above the uſual fees, pay to the proper 


ps at th 
the (ali 


iges vet 

* * officer who ſigneth the ſame the ſum of fix ſhillings and eight 
and wu pence, in full ſatisfaction of the fine due to the crown, and of 
a diſcs * all fees due for or concerning the ſame, to be diſtributed in 


&* ſuch manner as fines and fees of this kind have uſually been.” 
As a ſum of money is to be paid in ſatisfaction of the fine due 


tatute d 
to the crown, and this is to be diſtributed in the ſame manner 


means i 


can h the fine had uſually been diſtributed, it follows, that only ſuch 
boobs courts, as could before the making of this ſtatute have aſſeſſed a 
hich fine, are capable of receiving money in lieu of the fine, or of dif- 


triduting it as the money heretofore paid as a fine had been uſually 
Littribured z and, conſequently, that an action of treſpaſs does 
not at this day lie in an inferior court. 


n thed 
r it 
nage 
forty fa 
court 


(1) Of the Pleadings in an Action of Treſpaſs. 


is une 

A. |; 

by a0 | 1. Of the Writ. 

26 not k IIiö laid down in divers books, that, if the words vi et armis Fitz. N. B. 


are omitted in a writ of treſpaſs, the writ abates; for that theſe 3 5 
are words of ſubſtance. 526. 536. Cre. Car. 407. Salk. 636. 


Qq 2 | It 


But this is probably a miſtake in theſe reporters, for another carth. 436. 


"of 


k "I 
i 2 | | 


x Sund. 581. Tt has indeed in one modern cafe been holden, that the wo 


Law v. vi et-armis are words of form, and conſequently that the Writ doy 


| — <a not abate on account of their being omitted. 


7 H. 6. 13. The determination in this caſe ſeems to have been founded 
x H. 7. 19. what is laid down in two old cafes. In theſe it is laid down, the 
if, upon a demurrer to a ſpecial plea in an action of treſpaſs y 
armis, the court ſhall give judgment for the defendant as to t 
matter ſpecially pleaded, there {hall be no further inquiry concen, 
ing the force, although iſſue have been thereupon joined, |: 
in theſe likewiſe laid down, that if the court ſhall give judgnex 
upon the demurrer for the plaintiff as to the matter ſpecih 
pleaded, the iſſue joined upon the force ſhall not be tried: bu 
capias pro fine ſhall as well be awarded, as if this iſſue had beg 
found for the plaintiff. 
The determination in the caſe of Law v. King is not warrant 
by the two old caſes. All that can be fairly inferred from th 
is, that, if there be judgment upon the demurrer that the & 
juſtified was lawſul, it ſhall be intended that the force ach 
panying it was alſo lawful ; or that, if there be judgment wa 
the demurrer that the act juſtified was unlawful, it ſhall be is 
tended that the force accompanying it was-alſo unlawful. Th 
conſequence of this inference is, that it would in either ak 
be quite nugatory to try the iſſue joined upon the force: butt 
does by no means follow, that the words vi et armis are work 
of form. | 
Lad. Rayn. It is ſaid by Holt, Ch. J. that ſince the making of the ſtatuted 
25 . the fiſth of V. M. c. 12. it is not neceſſary to inſert the work 
8 vi et armis in a writ of treſpaſs; becauſe the writ of capia pr n 
which before iſſued upon a judgment againſt the defendant in 
action of treſpaſs, is thereby taken away. 
But this dium ſeems not to be well founded. For by the ſan 
ſtatute, F 2. it is enacted, “ That the plaintiff in every ado 
« wherein a capias pro fine would before the making thereof har 
ce iſſued, ſhall upon ſigning judgment in ſuch action, over an 
« aboye the uſual fees for the ſigning thereof, pay to the prope 
« officer who ſigneth the ſame the ſum of ſix ſhillings and eig. 
« pence, in full ſatisfaction of the fine due to the crown, andd 
& all fees due for or concerning the ſame, to be diſtributed in ſud 
« manner as fines and fees of this kind have uſually been.“ 


s eve 


It can never be fairly inferred from this ſtatute, that the necelut ills a 
of inſerting the words vi et armis in a writ of treſpaſs is ther ected 
taken away. On the contrary, the inſertion of thefe words ſeem The 


: to be ſtill quite neceſſary, in order to let in the proviſions of ts 
ſtatute, for the payment and diſtribution of the money, which 

1 |: to be paid in lieu of the fine thereby diſcharged. 
a | | It is moreover enacted by the 16 & 17 Car, 2. c. 8. fl 
i | « That, if any verdict of twelve men ſhall be given in any ache 
| « in any of his majeſty's courts of record at Weſtminſter, or ini 
& courts of record in the counties palatine of Chefter, Lancafin, 
« Durham, or in his majeſty's courts of great ſeſſions in Wa 
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judgment thereupon ſhall not be ſtayed or reverſed for default 
or lack of form, or by reaſon of the omiſſion of the words vi 
tt armis; provided the cauſe has been tried by a jury of the pro- 

r county or place where the aCtion is laid ; but ſuch omiſſion 
ſhall be amended.” 
| This clauſe amounts to a legiſlative declaration, that the words 
i of armis in a writ of treſpaſs are words of ſubſtance ; for, as all 
I-faults in matters of form are by the former general words of 
bi; clauſe declared to be after a verdict amendable; if theſe are 
-ords of form, it is quite nugatory to declare again, that the 
miſſion of the words vi et armis in a writ of treſpaſs ſhall after a 
erdict be amended. 
f a writ of treſpaſs do not conclude contra pacem, it abates z for, Fitz. N. B. 
s every treſpaſs with force is a breach of the peace as well as a 8 a” 
rivate injury, theſe are words of ſubſtance. 1 Show, 28. Sails. 636. 
If a writ of treſpaſs be ſued out in the time of the king that now Salk. 641. 
for a treſpaſs committed in the time of a deceaſed king, the con- > Corel 
luſon muſt be contra pacem of the deceaſed king. — 
Lookup, 3 Burr. 1901, 6 Br. P. C. 138.] 


The omiſſion of the words contra pacem in a writ of treſpaſs is | 
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Wmcndable after a verdict, For by the 16 & 17 Car. 2. c. 8. 51. 


t is enacted, © That, if any verdict of twelve men ſhall be given 
in any action, in any of his majeſty's courts of record at VH 
miner, or in the courts of record in the counties palatine of 
« Chefter, Lancaſter, or Durham, or in his majeſty's courts of great 
ſeſſions in Hales, judgment thereupon ſhall not be ſtayed or 
© reverſed by reaſon of the omiſſion of the words contra pacems 
provided the cauſe has been tried by a jury of the proper coun» 
ty or place where the action is laid: but ſuch omithon ſhall be 
amended,” 


2. Of the Declaration. 
1. In the General, 


As the complaint in a writ of treſpaſs is general, divers treſ- Gilb. Hi. 
alles may be alleged in the declaration upon one writ, Bro, Treg 588. 


And for the ſame reaſon, treſpaſſes in different vills may be al- 2 Lin. Pe. 
eged in the declaration upon one writ z provided the different Reg. 725. 
- _ in the bailiwick of the ſheriff to whom the writ is di- 

Tied, | 
The plaintiff in an action of treſpaſs againſt ſeveral perſons for Str. 420. 
joint treſpaſs, may declare againſt every one of them ſepa- — 3 


ttely, others, [s Term Rep. 649.} 


But, if it appear upon the face of the declaration in an action ſHob.z99.} 
df treſpaſs, that another certain perſon, as well as the perſon 
ganſt whom the action is brought, was a party to the treſpaſs, 
—— is bad for want of having made that perſon a de» 
adant, | | 
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598 Treſpaſs. "i 
1Leo.4qt. A declaration in an action of treſpaſs was holden to be hy; 
Bs becauſe the allegation was, that A. fmul cum B. committed th 

* treſpaſs, and the action was brought againſt A. only. 
But it was in this caſe laid down, that if it be alleged in de 
declaration in ſuch action, that A. fimul cum another perſon to th 
3 unknown committed the treſpaſs, the declaration is good, 
cauſe it is not in the plaintiff's power to make an unknown pe, 

x ſion a defendant. | , 

2 Bulftr, If the declaration in an action of treſpaſs be in theſe word 
Sing v. Led cum the defendant did the thing complained of, it is bad: by 
Heaton, Cauſe theſe words, which are only by way of recital, do not amoun 
2 Lev. 206. to an afhrmative charge. - 


2 Show. 27. : 
275. Salk. 636. Ld. Raym. 1413. *tr. 115 , 1162. 


Salk. 636. If the declaration in an action of treſpaſs be in theſe work, 
Hore . guare the defendant did the thing complained of, it is bad; ing; 
ken. much as the charge, where the word guare is uſed, it being! 
word of interrogation, is leſs affirmative, than where the word 
. gued cum are uſed, { 
Warren v. It has been bolden in the court of Common Pleas, that althouglf 
Lapdon, the words quad cum, or the word guare, be uſed in the count inn 
1 action of treſpaſs, the fault is cured by the writ, which is in thy 
all, x Wil. court part of the declaration. 


7 Barn. 175 It ſeems however to have been doubted by the court of King Pe dec. 


— „Bench, whether there are in the writ of treſpaſs words ſufficienty 


L the affirmative to cure the defect of aſfirmation in the count, oce> 
au in ſioned by the words quad cum, or quare : for in a caſe not man 
Barnes. — before that of Warren v. Lapdon, wherein it had been holde It is 
y the court of Common Pleas that there are, which came beſar of tref 
the court of King's Bench upon a writ of error, the latter cout a, i 
never came to a determination.. man 
As. &. But, whatever doubt there may formerly have been in the cout zuſe 


— of King's Bench as to this point, it is now at an end; for ina cal 


Trin. 108. . {ſubſequent to the caſe of Clark v. Lucas it is laid down, that in the 
in K. B. court of Common Pleas the words in the writ of treſpaſs are ſub 
+ ——_ ficiently affirmative to cure the defect of affirmation in the cout, 
Bateman occaſioned by the words gucd cum or quare ; [and this, even cn 


Fowler, ; 
9 N ſpecial demurrer. ] 


B. R. 423. White v. Sbaw, 2 Wilf. 203 


ord. 
It i. 
pf trel 


* 


Sw. 1151. It has in two caſes been holden by the court of King's Bend, 
— that the declaration in an action of treſpaſs, which is bad by * 
Marital v. fon of the words gued cum, or the word quare, being therein cn. 
Rig, tained, may be amended from the bill filed; provided this belt 
Li. 1162. ficient to warrant the amendment; and that the court will * 
inquire into the time of filing the bill. | 
Dobs v. [The plaintiff declared in treſpaſs with a quod cum, and tht 
—_— went on to another treſpaſs, which was introduced with a wm 


de eo quod, & c. The verdict was pro quer. as to the an 


Treſpaſs, 


A. as to the treſpaſs under the quad cum. It was moved in 

creſt of judgment, that the whole was but recital. Sed per cur. 
We muſt not extend that exception, which has gone far Fogngh 

ready: the latter part is by way of poſitive charge, and the fin 

ng of the jury has cured it as to the firſt. The plaintiff muſt 


- 


MN to the 
is good: have judgment.) i 1 1 EAI 
— The words vi et armis ought to be inſerted in the declaration in 


n ation of treſpaſs. 


But the declaration is not bad for want of theſe words, if the 
tion be brought in the court of Common Pleas; becauſe, as the 
rit is in this court part of the declaration, the want of theſe words 
1 the count is cured by their being in the writ. 5 
The omiſſion of the words vi et armis in the declaration in an 
gion of treſpaſs, althoyga not otherwiſe cured, is amendable 


5 words fer a verdict : it being by the 16 & 19 Car. 2. c. 8. F1. enacted, 
d 3 1a That, if any verdict of twelve men ſhall be given in any action, 
being! in any of his majeſty's courts of record at Weftminſter, or in 
e Wor © the courts of record in the counties palatine of Chefter, Lan- 


© caſter, or Durham, or in his majeſty's courts of great ſeſſions in 
* Wales, judgment thereupon ſhall not be ſtayed or reverſed by 
© reaſon of the omiſſion of the words vi et armis; provided the 
dcauſe has been tried by a jury of the proper county or place 
© where the action is laid: but ſuch omiſſion ſhall be 


£ amended,” 
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Salk. 636. 
Cro. Ja. 
443- 

1 Sid. 197. 
ones v. 
ritchard. 

Lutw. 1 510. 


Note; this 
act applies 
only to thoſe 
caſes that 
appear on 
the very fac 
of the de- 
claratioh to 
have been 
evidently in- 
tended to be 
aQions of * 
rreſpaſs ; not 
to thoſe 
caſes, where 
the frame of 


f King; She d:claration, and the memorandum is of an action of treſpaſs on the caſe. Savignac v. R "6 Tom 
teien kep. 125+] | | 

It, 000% The venue in an action of treſpaſs may be laid in a hamlet. _ Bro. Treſp, 
Ot many 6 46 a —— 


n holder 
e before 
er coun 


It is in the general true, that the injury, for which an action 
f treſpaſs is brought, muſt be ſpecially alleged in the declaration, 
But, if the injury ariſe ex turpi cauſd, as from the debauching of 
man's daughter, it is not neceſſary to allege this ſpecially ; be- 
auſe the doing thereof would introduce obſcenity into the re- 
ord. 


he court 
in 2 cat 


Sid. 225, 
Sippora v. 
Baſſet, 


Cro. Ja. 574. 


at in the It is laid down in two books, that the declaration in an action Fitz. N. B. 

are ſub f treſpaſs, for taking or injuring a beaſt or fowl fore nature, muſt — 2 

e cou, e, that the beaſt or ſowl was reclaimed ; for unleſs it were re- 
yen on laimed, there could be no property therein. | 2 

But it has been holden in one caſe, that although it be neceſſary Oro. Car 18. 

o ſhew this in an action of trouver for the beaſt or fowl, it is not —— oY 

* decefſary to do it in an action of treſpaſs. Mich. 1 Car. 1. 

| by be former however ſeems to be the better opinion; for in a Lats. 1359. 

ein cob ubſequent caſe it is laid down, that if an action of treſpaſs be Atkinſo. v. 


brought for killing a deer, it muſt appear in the declaration, that p,,. 
will a e defendant knew the deer to be tame. .* -* 4 J-2 
It muſt be alleged in the declaration in an action of treſpaſs, La. Raym. 
nd he NE” © injury done by a bite of the defendant's dog, that the de- 508. Maſog 
a ne EE Gant knew the dog was accuſtomed to bite; becauſe a dog is 1 Nl. 
art, oP: by nature a fierce or dangerous animal. 335- 1 Freem. $34 
1 


224 For 


unter, 
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1 | | | | 
. For the ſame reaſon, if this action be brought for an hy 
Bayntine done by a goring of the defendant's bull, it muſt be alleged in 
. declaration, that the defendant knew the bull had before gin 
zern!  Hme perſon. | | 
Ld. Raym.. pe N 
110, 1583. 1 Freem. 434. 


? 
1 * 
„ 


14:Raym. But, if this action be brought for an injury done by a beaſt by, 


in” Arn longing to the defendant, which is by nature fierce or dangeton 


1 Mes, as a tiger or lion, it is not neceſſary to allege, that the defend 


335. knew the beaſt had before hurt ſome perſon; becauſe the o 
muſt at his peril keep a beaſt of this kind confined. 
Sd. 184. It is laid down, that if it appear upon the face of the dechm 


| Glaſſeockv. tion in an action of treſpaſs, for taking or injuring goods, that th 
goods were in the poſſeſſion of the plaintiff, this is ſufficien 

5 8 it be not expreſsly alleged that they were in his pc 

eſſion. 

2 Lev, 20 lt has in divers caſes been holden, that it muſt be expreſsly i 
2 leged in- the declaration in an action of treſpaſs, for taking or i 
© Juring goods, that the plaintiff had a property in the goods 
2 Show, The declaration in this action charged the taking of the beak 
| © "MN of the plaintiff, viz. one horſe and one hat. The judgment w 


= 


Collingdell. arreſted; becauſe it was not alleged, that the property in the hs 
_.* was in the plaintiff. 
Salk. (40. The declaration in this action charged the breaking of the pla 
. tiff's cloſe, and taking of two horſes there being, and a hunde 
\. buſhels of oats of the goods of the plaintiff there alſo being 
This declaration was holden to be bad; becauſe as one ſentem 
thereof is cloſed by the words there being, the words of the prope 
gcods of the plaintiff in the following, notwithſtanding the tu 
ſentences are connected by the copulative and, do not extend 

the two horſes. 
x Ventr, The declaration in this action, which charged the breakings 
- bo andy, the plaintiff's cloſe, and the taking of ſeveral loads of corn ther 
Elis. being, was holden to be inſufficient; becauſe it was not expreli 
2 Lev. 156. alleged, that the corn was the corn of the plaintiff. 
14. Raym. But it is in another caſe ſaid, that the judgment in the caſed 
. Holland v. Ellis was arreſted merely upon the authority of ii 
— precedents; for that Hale, Ch. J. laid, that if it had been a ne 
caſe, he ſhould have been of a contrary opinion; for that as lt 
| Cloſe was alleged to be the property of the plaintiff, it ought 
- facie to have been intended, that the corn there being wal 
0. 
Bit. And in the latter caſe, wherein the declaration charged a fiſh 
in the plaintiff's ſeveral fiſhery, and the taking of fiſh, the con 
- inclined ſtrongly to be of opinion, for the reaſon given by N 
Ch. J., in the caſe of Holland v. Ellis, that the declaration m 
good, although it was not expreſsly alleged, that the fiſh were® 
ni of the plaintiff; for that this ought to be intended. 
18id. 187. If an action of treſpaſs be brought in the court of Comm 
ones v-, Pleas, for taking or injuring goods, it is not neceſſary to alleys 
Lutw. 1510. the count, that the goods were the property of the plaintiff, pror 8 

| oh | 


Treſpaſs, 6 
lis be alleged in the writ; for the writ is in this court part of 
the declaration. | | p 


It has Been holden, that if ſome of the goods, charged in the 2 Saund. : 


1eclaration in an action of treſpaſs to have been taken or injured, 37% 
de alleged to be the property of the plaintiff, and others be not, — . 


and there be a verdict for the plaintiff, he may enter a remittitur Raym. 395. 


n ini 
ed ad 
re porel 


beaſt be 2s to thoſe goods which are not alleged to be his, and have judg- _ —— 

ingeron ment as to the reſidue. x g 
efenday It is not neceſſary for the plaintiff in an action of treſpaſs to 2 Bulſtrs-- 
© Owner new in his declaration, by what means his property in the goods _ 


charged to have been taken or injured was acquired, — 


 declas The quality and quantity of the perſonal chattel, charged to have 5 Rep. 34. 


3 that the 


of: deen taken or injured, muſt be ſhewn in the declaration in an Playters 
ufficiew , c oy ich nt e e caſe, 
his pol action of treſpaſs with convenient certainty ; otherwile the de- inſt. 438. 


ſendant cannot plead a recovery in a former action, in caſe a 1 Ventr. 5 
ſecond action be brought for taking or injuring the ſame chat- I . 
tel (a). | 1410. 

Su. 637. [2 Ld. Raym. 1007. 4 Burr. 2455. (a) The true reaſon is, that the defendant may 
de enabled to juſtify, He cannot juſtify taking divers goods, not particularized. 4 Burr. 2455.] 


reſsly i. 
ng ot i 
ds 

he beak 
nent wa 


the k The declaration in an action of treſpaſs, which only charged 2 Lutw. 
n the 


Ice taking of cattle, was holden to be bad; becauſe it did not 7374. - 
* Dale Vo 
ſhew of what ſpecies the cattle were. Phillipſon, 


But the declaration in this action for taking a hawk was, al- Cro.Car.18. 
though it did not mention the particular kind of hawk, holden to Le: 
be certain enough. 522 

It was holden, that the declaration in an action of treſpaſs for 2 Lev. 195. 
taking a parcel of yarn was bad; becauſe the quantity of yarn — 
was not ſhewn, 

The plaintiff in an action of treſpaſs declared for breaking his 2 Vent. r74. 
cloſe, and digging and carrying away two acres of his land. The 5 Do 
declaration was holden to be bad; becauſe, although it ſhew the ” 
extent of the land in which the digging was, it does not ſhew the 
quantity of the ſoil which was digged and carried away. | 

But, if the declaration in this action charge, that the defend- Gilb. Hig. 


he plan 
hundred 
ſo being 
ſententt 
1e prope 
the tw 
*xtend u 


eaking d 
orn then 
exprelij 


ie caſed 

ty of ves beaſt broke the cloſe, and eat the peas of the plaintiff, this C. P. 122. 
en a ne is ſufficient: it being in ſuch caſe almoſt impoſſible to ſhew the | 
nat as & quantity of the peas eaten. 

ught The plaintiff in an action of treſpaſs declared for breaking and Salk. 643. 
g was k entering his houſe, and taking ſeveral keys belonging to the locks A 


upon the doors of the houſe. It was inſiſted, that the declaration, 

which did not ſhew either the kind or number of the keys, was 

bad: but it was holden to be good. And by the court—The 

keys are ſufficiently aſcertained by the reference to the locks upon 

the doors of the houſe. | | 
The declaration in an action of treſpaſs charged the breaking Cro.Ja.435. 

cf the plaintiff's cloſe, and the cutting down of his thorns to a 28 

certain value. At firſt the court inclined to be of opinion that 

this declaration was bad z becauſe it did not ſhew the quantity — 


d a fiſhy 
the cou 

by Hah 
ation m 
were it 


Conos 
| allege » 
| prog 


tion; and a carefal examination of the caſes will fatisfy us, that the court had in view that ſpecies d 


: 
: - - - 


c . I 
| the thorns : but afterwards, upon looking into precedents, july 
| ment was given for the plaintiff, | 
Hobs'v. The declaration in an action of treſpaſs charged the break; 
een. and entering of the plaintiff's houſe, and the carrying away & 
Bam. divers quantities of china-ware, carthen-ware, and linen, wi 
ſetting forth the particular quantity of china-ware, earthen-way, 
or linen: on a motion in arreſt of judgment, this declaration wg 
| holden to be certain enough. x 
; Chamber-  - I Upon the authority of the preceding caſes, it was adjudged q 
ws * a ſpecial demurrer in treſpaſs for breaking and entering a houſe 
3 Wil. aha. damaging the goods and chattels, wreaching and forcing open tie 
doors, c., that it was not neceſſary to ſpecify the goods and chat 
tels, or to ſtate the Humber of doors forced open. The effentia 
matter of the action was the breaking and entering of the houſe; 
._ __ _  * every thing elſe was merely matter of aggravation, and therefore 
need not be ſpecified.] 
1 Bulft 47. It is not neceſſary to ſhew in the declaration in an action of tref. 
_— "+ Paſs, brought againſt a ſtranger for obſtructing a way claimed by 
Hesl. 36. the plaintiff over the{ground of J. N. a title to the way; becauſe 
Felv. 247. as the claim is only of an eaſement, it is ſufficient, as againſt 
| ſtranger, to ſhew a poſſeſſion thereof. | 
Str. 6. But, if an action be brought againſt J. N. for obſtructing a vn 
Vemon 7. claimed by the plaintiff over the ground of F. N., the plaintif 
Lee) In an muſt ſhew in his declaration a title to the way (a); for, although 
ion of it be ſufficient to allege the poſſeſſion of an eaſement in ſuck 
treſpaſs i et action againſt a ſtranger, this is not ſufficient in an action againſt 
armis, (and 8⁴ 
chat is the the owner of the ground. 


action we are now confidering,) it can in no taſe be neceſſary to ſet forth a title in the decl- 
ration; nor does the cafe referred to warrant ſuch a poſition. The point determined there was, that i 
the defendant plead /iberum tenementum, it is not ſufficient for the plaintiff in his replication barely u 
traverſe the defendant's'ticle ; he, muſt ſhew his own title. The author has confounded actions of trel. 
— vi et armis with actions of treſpaſs on the caſe. The doctrine advanced in the text, and the clauk 
mmediately preceding and ſabſequent to it, will be found to be applicable only to the latter ſpecies of . 


action only. | 
Hard. 407, If an action of treſpaſs be brought againſt a ſtranger, for ob 
Yelv.:147- ſtructing the plaintiff in the enjoyment of a right of common 
claimed in the ground of J. N., the declaration muſt ſhew a title 
to the common; inaſmuch as the claim in this caſe is of an i- 
tereſt in the ground of another. 
Cro. Ja. 29. It was in one caſe doubted whether, as only damages can be te. 
Wood v. covered in an action of treſpaſs, it be neceſſary to ſhew in the 
| Smith. © geclaration the value of the thing, for the taking or injuring d 
which the aCtion is brought. 


Sd. 39. But it is in two ſubſequent caſes laid down, that it is neceſlan 
Uſher y. toſhew this in the declaration in this action. | 
Bil. op Il 2. 2 Lev. 230. Strode v. Hunt, Trin. 30 Car. 2. If 
- Jang, It was doubted in one caſe, whether the want of having ſhem — 
. Woody. in the declaration in an action of treſpaſs the value of the thing . 
YO for the taking or injuring of which it is brought, be after a vet on 


dict cured by the ſtatute of the 18 Elia. c. 4. 5 


Treſpaſs, 


gut it was helden in a ſubſequent caſe; that the omiſſion. of 81. 3. 
' 1 in the declaration is, after a verdict, cured by — 


15 _ genera] true,-that it muſt be alleged in the declara- 


lion in an action of treſpaſs, that the injury was to the damage of 
the plaintiff, : | 7 oy q . 
But, if churchwardens bring an action of treſpaſs for taking or Cro. Eliz. 
;njuring goods belonging to their pariſh, they have an election to 12 
allege, that the injury was to the damage of themſelves, or that , Green + 
ess to the damage of the pariſhioners. 5 ; 
The plaintiff in an action of treſpaſs declared for breaking his Salk. 643. 
cloſe, and beating his ſervant. A general verdict being found, — v. 
and entire damages aſſeſſed, it was upon a motion in arreſt of 
judgrent inſiſted, that the declaration is bad; becauſe the plain- 
tiff has not ſhewn any ſpecial damage received from the beating 
of the ſervant : but judgment was given for the plaintiff, And by 
the court—Although the plaintiff cannot recover for the perſonal _ 
;njury done to the ſervant, yet the alleging of this, which may be 
well done in aggravation of damages, ſhall not prevent him from 
recovering for the NOISY of his cloſe, 
But in another caſe it is laid down, that, unleſs the damages are 10Rep. 730. 


gawy in ſuch caſe aſſeſſed for the breaking of the cloſe only, the declara- Olborne's 
plaintiff tion is bad even after a verdict; becauſe it ſhall be intended, that 

Ithough the jury aſſeſſed damages for the beating of the ſervant. St | 

in ſuch And in the latter caſe, the cafe of Pole v. Gardiner, in which 7g, 
againk the ſame had been laid down, as is laid down in the caſe of Neu- 


man v. Smith, is expreſsly denied to be law. a 
Wherever a defect of allegation in the declaration in an action 


| ken of treſpaſs is ſupplied by the plea, the defect is thereby cured, _ 

ns of trel: The plaintiff in an action of treſpaſs declared for taking a hook, Sid. 184. 
the clau but he did not allege it to be his hook, or that it was in his poſ- CHOY 
hen ſeſſion. The defendant in one plea juſtified the taking of the hoobKæ 


out of the plaintiff's hand. Upon a motion in arreſt of judgment 
it was holden, that the defect of allegation in the declaration would 
have been fatal, if the defendant had only pleaded not guilty ; bat 
, a title that, as it appears from one plea, that the defendant took the 
an in. hook out of the plaintiff's poſſeſſion, the defect is not fatal. 

The declaration in an action of treſpaſs charged the taking of Lutw. 1492. 
quatuor pullos, but it did not ſay pulles equinos, or add an Anglice, | 
colts, It was holden, that the want of a in this declara- 
tion was made good by one of the defendant's pleas, wherein he 
juſtified the taking of four colts, 


2, Of declaring with a Continuando. 


If a treſpaſs be continued without intermiſſion for a longer time Dyer 320. 
than the ſpace of one day, or if the treſpaſs be repeated on a ſub. Moor v. 


ſequent day, the party injured may recover in one action of treſpaſs ; 


for the firſt treſpaſs, and in another for the continuance or repe- 
ution thereof. 


But 


Co. Entr. | 


actions in either caſe ; for he may in one action, by declaring vid 


Y / 


Treſpaſs. 
But the party injured is not under a neceſſity of bringing thy 
a continuando, recover a ſatisfaction for the firſt treſpaſs, and a 


for the continuance or repetition thereof. 


There are two ways of declaring in an action of treſpaſs with 
continuando. | 


In one of theſe the plaintiff declares with a continuands for th It 
861. whole time, from the day on which the firſt treſpaſs is charge Fitzh 
Alntil a ſubſequent day mentioned in the declaration. of thi 
Fitz. N. B. This way of declaring is proper, in any caſe wherein the tre down 
: 25 60 1. Paſs may have been continued without intermiſſiof, for a long ave 
Bro. Treſp. time than the ſpace of one day. e 
pl. 374 25 2 
Co. Ent. In the other, the plaintiff declares with a continuando on diven tende 
643. 658. days and at divers times, from the day on which the firſt treſpah good, 
| | is charged until a ſubſequent day mentioned in the declaration, It 
10. Raym. This way of declaring is proper, in any caſe wherein there my an aC 
240. have been a repetition of the treſpaſs upon a day ſubſequent to the loads 
. day on which the firſt treſpaſs is charged, or where part of the on w. 
Ibid. $24 treſpaſs may have been committed upon one day and part up tionec 
25 another. | and: « 
+ ogg, ie firſt t 
pl. 149 Sir Thomas Raym. 356. þ 5 
cla 

Salk. 638, If the nature of a treſpaſs be ſuch, that it cannot have ber It i 
-- " continued or repeated, the plaintiff in an action of treſpaſs canna ing of 
— declare with a continuando. times 
Bro. Treſp If this action be brought for taking a horſe, the plaintiff cannot ſubſec 
pl- 44 declare with a continuando; becauſe there cannot have been eithe part c 
Leu. arc. a continuance or a repetition of the treſpaſs. | pon 
| Bro, Treſp. It is laid down, that the plaintiff in an action of treſpaſs can In 
Ante, declare with a continuando for cutting down ten trees; becauſe te down 
Sort pl. 3. treſpaſs cannot have been continued or repeated. m_ 
Bro. Treſp. It is laid down in one book, that the plaintiff in an action d ten lo 
pl. 374- treſpaſs cannot declare with a continuando for breaking his houlc; the fit 
Pl: . becauſe the whole of the treſpaſs muſt have been committed vers t 
the ſame time. | | June. 

Eitz. N. B. But it is in another book laid down, that the plaintiff in U hat t 
91. action may declare with a continuando for breaking his houſe. decau 
Id. Raym For the ſake of reconciling theſe two books, this diſtinQion : o 

975" on v. taken in one caſe; namely, That where the firſt breaking of iT}. 

Paſhley, Houſe was followed with an ouſter, the party injured may declan rom t 
Salk. 638. in an action of treſpaſs with a continuande; becauſe by the ouli! he w! 
S. C. fe the treſpaſs is continued: but that where the firſt breaking mi ith : 
— Bull. not followed with an ouſter, the party injured cannot. declate reſpa 
N. P. 86.] this action with a continuando; becauſe every ſubſequent breaki{Wart u 
of the houſe is a new treſpaſs, and not a continuance or repetia on u 

of a former treſpaſs. And in ſupport of this diſtinction it be 

ſaid, that a releaſe of a treſpaſs, which was followed with an outet m. 

is a releaſe of all treſpaſſes on the premiſes during the n pon 


Treſpaſs. boy 
of the ouſter: but that a releaſe of a treſpaſs, which was not fol- 
lowed with an ouſter, is not a releaſe of a treſpaſs on the pre- 
miſes ſubſequent to the ouſter. But the court was not ſatisſied 
with the diſtinction; and it was ſaid by Powel, J. that a continu- 
anch in pleading does not always mean a continuance without in- : 
rmiſhon. | ; | 
4 It is in another caſe ſaid, that what is laid down in Brooke and L4. Ray, 
Fitzherbert may be reconciled, by ſuppoſing, that by the breaking 48. 
of the houſe in the caſes in Brooke a total breaking or throwing Aylmer. 
down thereof is to be intended; for which, as the treſpaſs cannot 
have been continued or repeated, a declaration with a contiruands 
would be bad: but that by the breaking of the houſe in the caſe in 
Fitzherbert, a partial and repeated breaking thereof is to be in- 
tended, for which a declaration with a continuands would be 
p It is laid down in two books, that although the declaration in Bro. Tae. 
an action of treſpaſs for the taking of two loads of wheat and five Pl; 149- | 
loads of barley, with a continuands for the whole time, from the day 549, I. pl. 6. 
on which the firſt treſpaſs is charged until a ſubſequent day men- N. 7. 
tioned in the declaration, be not good, a declaration with a continu- 
and: on divers days and at divers times, from the day on which the 
firſt treſpaſs is charged till a ſubſequent day mentioned-in the de- 
claration, is good. | | 
It is in another book laid down, that a declaration for the break- La. Raym. 
ing of a houſe, . with a continuando on divers days and at divers 24% .. , 
times, from the day on which the firſt treſpaſs is charged till a 5 
ſubſequent day mentioned in the declaration, is good; becauſe * 
part of the houſe may have been broken upon one day, and part 
upon a ſubſequent day. | | 
In another book it is ſaid, that in action of treſpaſs ſor cutting sid. 319. 
down feyeral acres of wood, a declaration with a continuando is | 
good, 
The declaration in an action of treſpaſs charged the taking of Lev. 210. 
ten loads of wheat, ten loads of barley, and ten loads of oats, on Butler v. 
the firſt day of April, with a continuande on divers days and at di- * 
vers times, from the ſaid firſt day of April until the firſt day of 19 Car. 2. 
June, Upon a writ of error in this caſe it was aſſigned for error, - 
that the declaration ought not to have been with a continuande; 
cauſe, it being alleged that all the corn was taken on the firſt 
Bay of April, none of it could have been taken on a ſubſequent 
lay. The judgment was affirmed. And by the court—Where 
rom the nature of the treſpaſs, as if it be the taking up of a horſe, 
he whole of it muſt have been committed at once, a declaration 
ith a continuando would be ill: but, where from the nature of the 
relpaſs, part of it may have been committed upon one day, and 
part upon another, it ſhall be intended, in ſuppoot of a declara- 
on which charges the treſpaſs with a continuands, notwithſtanding 
t be alleged that the whole treſpaſs was. committed upon the day 
lt mentioned in the declaration, that part thereof was committed 
pon another day. | F 
| It 
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— 


| Salk. 639. declaration is bad. 


2 Roll. Rep. The plaintiff in an action of treſpaſs declared for the breaking i 


| Salk 639. been continued, the declaration, although entire damages hat 


: 
1 


Ld. Reym. It is indeed ſaid to have been holden in the caſe of Ow, 

239. -Langden, which was ſubſequent to the caſe of Butler v. 
that in an action of treſpaſs for taking oyſters, the declaration vi 
a continuando upon divers days and at divers times was bad; fy 
that every taking upon any day ſubſequent to the day firſt men 
tioned in the declaration was a new treſpaſs, and not a conting 
ance of the firſt treſpaſs. . 

2 Jon. 109. But the book from which this caſe is cited, the name of wid 

H . appears to be Hovel v. Reynelds, is quite filent as to this prin 

— Another book, in which this caſe is reported, is alſo quite filent ꝝ 

2 Show. 196. to this point. And in another report of the ſame caſe it is fa 

that the declaration was as to this point holden to be good. 


. his cloſe, with a cuntinuando for the whole time, from the day 
Si iford 4 which the firſt treſpaſs was charged until the day of exhibiting th 
5 Rep. 33. bill; but it was not ſhewn on what day the bill was exhibited 
Daddridge, J. was of opinion, that the declaration was bad, em 
4 after a verdict, for want of ſhewing this; and it was ſaid, that th 
- conſtant practice is, to allege the continuance of the treſpaſs 

a day certain. 
Jenk. Cent. If in the declaration in an action of treſpaſs, the treſpaſs l 
124: Pl. 5%» laid with a continuando on divers days and at divers times, th 
e days on which the treſpaſs was repeated need not h 
1 Lev.210, If in an action of treſpaſs the declaration charge a treſpaſs, d 
Butler v. which there cannot have been continuance, with a continuands, tit 


s call 
he CC 
pleade 


But 


L 


Lev. 944+ If in the declaration in an action of treſpaſs two treſpaſſes u 
ihm v. laid with a continuando, whereas only one of them could hat 


Sid. 375- been aſſeſſed, is good after a verdiCt ; for it ſhall be intended, tha 

2 Show. 196. the damages, which are aſſeſſed for the continuance, are afſelt 
for the continunce of that treſpaſs which might have been a 
tinued. | 4 


3. Of the Plea. 
1. Of pleading in Abatement. 


Bro. Treſp, In an action of treſpaſs brought by baron and feme for ii 

pl- 190. battery of both of them, damages to the amount of ten pound 

9 Ea. 4. 51. vere aſſeſſed for the battery of the baron, and damages to i 
amount of forty ſhillings for the battery of the feme. It 
holden, that as the wife could not join with her huſband in # 
action for the battery of him, the writ abated as to that pi 
but that it was good as to the battery of the wife, for which 1. 
huſband and wife had a joint right of action. ; 

Bro. Treſp. It is laid down that if J. S., who has no right of action, 

pl. 19. joined in a writ of treſpaſs with J. N., in whom there 189 ngs 
of action, the writ % facto abates. | = 


Oel Hare and three others having joined in a writ of treſpaſs guare Cro. Elie. 
Hedge, aum fregit, it was found ſpecially by the jury, that only Hare 302 wow 
In with had an intereſt in the land to which the injury was done. It was „ Celey. , 
d ; fir dolden, that the writ i facto abated. ; 


But in another caſe, a few years ſubſequent to the caſe of Hare Cro. Elis. 
„ others v. Celey, it was holden, that the writ is in ſuch caſe only $546. 
bateable. In an action of treſpaſs the jury found that two others 2 


f which vere tenants in common with the plaintiff, It was holden, that 
3 Point the plaintiff was entitled to judgment. And by the court—As 
lent x the defendant has omitted to plead in abatement, that the plaintiff 


s tenant in common with two others who are not named in the 
rit, he cannot now avail himſelf of the finding of the Jury: 


aking i It is not a good plea in abatement of an action of trefpaſs, that Bro. Treſp. 
day u ., the place in which the venue is laid, is a hamlet belonging to apts 
iting the he pariſh of B., for the venue may be laid in a hamlet. ; ty — | 
chibited > 


It is in one caſe laid down, that if the venue in an action of treſ- Bro. Treſp, 
paſs be laid in A. in the county of B. without any addition, and P 24, 
there be two vills of the name of A. in the county, one of which 
s called A. over, and the other A. nether; and there be no vill in 
he county of the name of A. without addition, this cannot be 
Pleaded in abatement, 


ay in this caſe be pleaded in abatement of the action, that there Pl 94. 
re two vills of the name of A. in the county of B., one of which ple 239. 
s called A. over, the other A. nether; and that there is no vill in 

he county of the name of A. without addition; ab/que hoc, that 

here is any vill, hamlet, or known place out of a vill or hamlet, 


aſſes ut alled A. only, in the county of B. 

uld har And the latter ſeems to be the better opinion; for in another Bro. Tieſp. 

ges hat aſe in the ſame book it is laid down, that no ſuch vill in the pl 19. 

ded, thi ounty as that in which the venue is laid, is a good plea in abate- 

e acl ent of an action. | | 

cen cob The prodency of a former action cannot be pleaded in abate- ; Rep. 61. 
ent of a ſecond action of treſpaſs, until the plaintiff has de- ars 


Wlared in both actions; becauſe, as the writof treſpaſs is general, 
t cannot be known, until the cauſe of action is aſcertained in both 
xCtions by the declarations, that the ſecond action is brought for 

e ſame cauſe as the firſt. | 

And for the ſame reaſon, the defendant cannot plead in abate- ng. 
nent of an aCtion of treſpaſs for taking goods, that there is an 
Mon of repleyin depending for the taking of the ſame goods un- 

the plaintiff has declared in both actions. | 


 Itm 
E 2. Of pleading in Chief. 
which üs | 


1. The General Iſue. 


The general iſſue is a proper plea for the defendant in an Bro: Treſp. 
Non of treſpaſs, in caſe the plaintiff had no property in the per- P. 34 
mal chattcl, for the taking or iujuring of which the action is 5** 
brought ; 


Trefpaſs, 607 


But in two other caſes in the ſame book it is laid down, that it Bro. Treſp. | 
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- treſpaſs for breaking the plaintiff's cloſe to plead the genera] iſe 


recover in this action againſt the perſou in whom the freehal 


matter ſpecially, which amounts to the general iſſue. 


he treſpaſs was committed at A. in the county of B. The deſeu 


© Eraliol ' [I 
brought; becauſe, unleſs it be proved, that the Matt bl 


titled to recover. | Rate 
But it is not always proper for the defendant in an action 


although the freehold of the cloſe were in the defendant, Fot u 
ſome caſes the perſon, who is in the poſſeſſion of a cloſe, ny 


* 
2. A Special Pled. 
The defendant. in an action of treſpaſs cannot plead 21 
In the declaration in an action of treſpaſs it was alleged, tiy 


ant juſtified the act complained of at C. in the county of D, 
traverſed the having done it at A. in the county of B. It wag, 


pl. 104% ered that the general iſſue ſhould be entered; becauſe the gn 8 
amounted thereto,” And by the court—The defendant ouyhty — 
have pleaded the general iflue; for the jury cannot, as the tid 5 
paſs charged is local, find him guilty, unleſs it be proved tlut h » af 
committed it at A. in the county of B. 5 
bro. Treſp, The defendant in an action of treſpaſs pleaded, that the a 
pl- 3 ſonal chattel, for the taking of which it was brought, was not th 
property of the plaintiff, The general iſſue was ordered to be gige 
tered; becauſe this plea amounted thereto. I the 
Bro. Traſp, But it has been holden, that the gift of a perſonal chattel heb. 
pl. 27- bepleaded in an action of treſpaſs for the taking thereof: for the If & 
chis although it be a denial of the plaintiff's property, does ul: jut 
8 amount to the general iſſue. $ 200K 
Bro. Trav If an action of treſpaſs be brought by J. S. for the beating If t 
pl. 378. N. his ſervant, by reaſon whereof he loſt the ſervice of 7. (cat 
e defendant cannot plead that J. S. did not loſe the ſervice! A 
N., becauſe, as J. S. cannot recover unleſs the loſs of ſenii ctend 
roved, this plea amounts to the general iſſue. i 
Bro. Treſp. But the defendant in ſuch action may plead, that J. N. was! bak 
r. 34 che ſervant of J. S. at the time of the beating; for this ple: M :;, 
e 3 not amount to the general iſſue. | 
Lev. 47 If one matter, which amounts to the general iſſue, be joinedi Ever 
— . the ſame plea with another matter which amounts only to a ja 
fication, the plea is good. | 
The books are not agreed, as to what is proper to be done? 
the plaintiff, where the matter ſpecially pleaded by the detend 
in an action of treſpaſs amounts to the general iſſue. E 
Hob. 127. In ſome of them it is laid down, that the plaintiff cannot in 
— = caſe demur; but that he ought to move the court, that the gen 
N fue, or a uil dicit, may be entered. ec 
10 Rep. 9 In others it is laid down, that a fpecial plea, where the mer the 
= * ſpecially pleaded amounts to the general iſſue, would, it rain 


defective in form, before the ſtatute made in the twentj· ſe ; 


ar of the reign of Queen Elizabeth, have been bad upon 2 f . c. . 
ral demurrer, and that it is lo at this day upon a ſpecial d oh 1 


aQtion o T% has been already ſhewn, in treating of the injuries for goes 
ral oo -hich an action of treſpaſs lies, in what caſes this action does not 

* e for an act which is in the general a treſpaſs, on the account of 

frad ome particular circumſtance attending the act; it is in this place 


ifficient to ſay, if any circumſtance make an act, which is in the 

eneral a treſpaſs, lawful or excuſable, this may be pleaded ſpe- 

jally in an action of treſpaſs. ; | 

If the circumſtance, which is ſpecially pleaded in an action of Hob. 134 
eſpaſs, make the act complained of lawful, it is proper to plead Mev ve 
is circumſtance in juſtification z and it is not in this caſe neceſ- **** 


ed, thy ry for the defendant to ſhew that the act complained of was 

e deen jot done voluntarily: for a plea in juſtification is not founded 
., pon a ſuppoſition that the act was accidental. 

t Was q. 


If the circumſtance, which is ſpecially pleaded in an action of nia. 
eſpaſs, do not make the act complained of lawful, and only make 

excuſable, it is proper to plead this circumſtance in excuſe ; and 
t is in this caſe neceſſary for the defendant to ſhew not only that 

e act complained of was accidental, but likewiſe that it was not 
dwing to neglect, or want of due caution, | 

If, at the inſtant a ſoldier diſcharges his gun in exerciſing, a . 
derſon runs acroſs and is wounded, the defendant cannot plead in 
uſtification of the wounding : and if he plead in excuſe thereof, 
Il the circumſtances muſt be ſhewn, that the court may judge, 
/hether the wounding were owing to want of due caution. 

If the defendant in an action of treſpaſs plead ſeveral matters Jenk. Cent. 
n juſtification, any one of which is a good juſtification, the plea 154. Pl. 77- 
good, although the others are not fo. 


cating If two defendants in an action of treſpaſs join in a plea of juſ- Str. geg. 
of . ihcation, which is a good juſtification of only one of them, the 2 * 


. . * n. 
lea is bad as to both; for a joint plea cannot be good as to one 1 Saund. 28, 


eſendant and bad as to the other. — 
. uc , 
Str. 993. Ca. 1emp. Hardw. 62. 8. C. Middleton v. Price, 2 Str. 1134. 1 WIIſ. 17. S. C. Par- 


dos v. Lloyd, 2 Bl. Rep. 345. Peikins v. Proctor, 2 Will. 382+ all 5. P. Cole v. Hindſon, 6 Term 
plea ad ep. 234] $ | | 
joined Every ſpecial plea in an action of treſpaſs muſt. confeſs, that mes, 
0 2 jul e act complained of has been done. 8 " Popper. 1 


It is in the general true, that if the plea in an action of treſ- Salk. 640. 
als, which is brought for taking goods, juſtify the taking of the Jocov-Mills 
joods, it mult confeſs that the property was in the plaintiff. 

But, if the defendant in ſuch action plead in juſtification, that . 
le took the goods as a diſtreſs for rent in arrear, it is not neceſ- 
Y to confeſs that the property in them was in the plaintiff; 


he m jr the goods of any perſon, if found upon the premiſes, may be 
, it ba liſtrained for rent in arrear. | | 
ter It is laid down, that it is not neceſſary for a ſneriff's officer, Pro. Faux 


ho juſtifies in an action of treſpaſs under the warrant of the 1e P33 


Vol, VI. 5 R r ſheriff, 
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| ſheriff, to ſhew-in what 2 the warrant was iſſued; for that ti 


i 138 Wilſon paſs under the warrant of a —_ of the peace, muſt they g 
: | ued. 


Britton v. fer; faciat muſt, if he juſtify in an action of treſpaſs undet 
Cole. writ, unleſs he acted by the command or at the requeſt of i 


pund1 


ſheriff or his 9 in this action under a writ of fieri fac 
it is not neccflary for either of theſe to ſhew the judgment uy rid 
which the writ iſlued ; becauſe the writ was a ſufficient juſlificatiy aintif 
| to every one of theſe, although the judgment were not regular, on. 
Cole v. (If, in treſpaſs for taking the goods of A. B., an officer ii e def 
1 tify, that he took them under a di//ringas againſt C. B. (men past 
234. 88 ing the ſaid A. B.) to compel an appearance, averring that A] ng 
and C. B. are the ſame perſon, the plea is bad; for it does e in 
ſtate that A. B. appeared in the action, and omitted to plead t in hi 
miſnomer in abatement.] _ In ti 
Sayer, 82. It is not neceſſary for the defendant in an action of treſpak d coi 
— 4 F who juſtifies an imprifonment under a capias of an inferior cout leaded 
ſet all th dings in th i ſhew that e ddiſtr 
Wynne. to {et out e proceedings in that court; or to ſhe 
cauſe of action in the inferior court aroſe within the juriſdidta ſue th 
of that court. | dgme 
Adems v. [So, if a defendant juſtify under a capias out of a baſe court, roved 
* N an action of debt, and ſhew, that the plaint was levied, 2 tali als, . 
1 | 8. proceſſum fruit, that the capias iſſued; it is ſufficient, without ſhew ndant 
ing that a ſummons iſſued before the capias.] as the 
Str. 509. If one perſon, who might have juſtified in an action of tr ceſſa 
Philips v. paſs under a writ, have joined in a plea of juſtification with u Dn vert 
Biron. J P J 90, 


1 Saund. 28. Other to whom the writ was not a juſtification, the plea is bad a 
to both; for a joint plea cannot be good as to one defendant, ax 

- .._ badas to the other. 
2 Ley. 323. If the defendant in an action of treſpaſs juſtify under a pv 
Panbyv ſcription to dig ſtones for certain repairs, he muſt ſhew that ti 


. 5 Hoon. tones dug were uſed for ſuch repairs. ande 
=_ 8 If J. S. juſtify under a right to enter a common to dig for ali f 
oY bTemReg. carry away fand and gravel for the repairs of a houſe, he mul ſary 
1 5 t . But 
| ' 748. allege, that the houſe was out of repair, that he entered for te 8 


purpoſe of digging for and carrying away ſand and gravel forti 

neceſſary repairs of that houſe, and that the materials were uk 

| for that purpoſe.) + Wh | 
ber. 92 If J. S. juſtify in an action of treſpaſs the breaking down ol! 
Spies gate erected in the yard of J. N, through which he had a 1 
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| Dyer, 326. 
Fitz. Ac- 


cord, pl. 3. 
Pl ge 


cord be pleaded, this, although it were not 7 8 


If a man be amerced in the lord's court for a treſpaſs donel 
* the lord, and the money amerced be paid or levied, and rect 


* 
„ - 


5 _ _, "Treſpaſs, 
dered to the plaintiff; becauſe, unleſs the money has been in lh 
paid, the plaintiff cannot be ſaid to be ſatisfied, 
It is no plea in an action of treſpaſs, that it was agreed 
the plaintiff and the defendant, that the goods which the lat 
had taken from the former ſhould. be reſtored, and that the 10 
reſtored ; for by the reſtoration of the goods no ſatisfaQtion x 
made for the tort in taking them. > 

It muſt appear, that the ſatisfaction. which is pleaded ing 
action of treſpaſs, was not only beneficial to the plaintif, ls 


that the making thereof was attended with ſome expence ta 
defendant. | 


* 


It is not a good plea in an action of treſpaſs, that it 
agreed between the plaintiff and the defendant, that the ly 
ſhould, as a ſatisfaction for the treſpaſs, make tp a difference 
tween the plaintiff and J. S., and that the defendant did male} 
up; unlefs it be ſhewn, that the making of this up was attend 
with ſome expence to the defendant. Ws 

A ſatisfaction, although there have been no accord, may 
pleaded in an action of treſpaſs : but it muſt be ſhewn, that 
plaintiff accepted of the ſatisfaction. 

It is a good plea in this action, that the defendant gave f 
plaintiff a bottle of wine as a ſatisfaction, and that the plain 
accepted thereof as a ſatisfaction, although there have been! 
accord. 

A ſatisfaction, although it were made in conſequence of an; 
cord, may be pleaded in an action of treſpaſs without plead 
the accord; for the ſatisfaction is the material thing. 

And it is a much fafer way, although there have been an 
cord, to plead the ſatisfaction without the accord; for if thea 
to lf 
been pleaded, becomes material; and, conſequently, the plai 
tilf has an election to traverſe either the accord or the ati 
tion, 

The pleading of an accord moreover lays the defendant uni 
a difficulty: for if this be pleaded, every circumſtance wal 
attended the making thereof muſt be ſhewn with great precilio 

If three have been parties, to a treſpaſs, and one of them N 
made a ſatisfaction, the other two may plead this in bar of a 
tion for the treſpaſs, | 


if 7. 
In 
TS? 
the a 
yeſtec 
Ha! 
the 
ecuti 
If an 
ſend; 
1 
r, ast 
Ty to 
But, 


by the lord, the payment or levying of the money and the re 
thereof may, although the amercement were illegal, be plead 
ſatisfaction, in caſe an action of treſpaſs be brought. 


Cro. Eis. If a licence be pleaded in an action of treſpaſs, it muſt be fu We, « 
ng dead that this was granted by a perſon having power to grant it. julli 
Bro, Treſp. pl. 295. ; loſe 
Sey. 72. An action of treſpaſs being brought for taking a gelding 7 ads y 


Gi 


Sens. defendant pleaded, that for fear of his life, which twelve n 
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en threatened to take away if he did not do it, he took the geld- * 
„ This was holden to be a bad plea. And by Roll, Ch. J. 
2 defendant could in this manner excuſe himſelf, the injured 


en ini 


d betwey urty would be without redreſs; for the men, who threatened the © 
the lat fendant, are not liable to make a ſatisfaction to the plaintiff, Ld 
they wew t was heretofore holden, that, never accoupled in lawful mar- 2 Roll. Abe, 
Ction wh age, was not a good plea, in an action of treſpaſs for taking away $57: pl. 1. 
wife with the goods of her huſband ; becauſe this action lies, al- WI * 
ded in a jough there has been only a marriage de facto. _ this plea 
antiff, by would not 
be good fince the marriage-a&t ? 


nce to th 


If a releaſe have been given to one party to a treſpaſs, any Hob. 66. 
her party thereto may plead this in bar of an action of treſpaſs : Cock . 


hat it w 


the | t it mult be pleaded with a profert in curia; and there muſt be : 
— averment, that the treſpaſs complained of is the ſame that was 
id q leaſed, | | | 
id make 


A convition upon a ſtatute. for an offence may be pleaded in Salk. 187. 
action of treſpaſs for the offence. 8 
ln every action of treſpaſs quare clauſum fregit, the defendant Salk. 483. 
ay plead, that the place in which the treſpaſs is charged is his Helis v. 
hold. 8 
But, if an action of treſpaſs be brought for taking a tree out of Cart. 156. 
cloſe, the defendant cannot plead, that the place in which the Alſtoge v. 
ſpaſs is charged is his freehold 3 for this can only be pleaded to W 
action of treſpaſs quare clauſum fregit. | 3 
If to an action of treſpaſs brought for breaking a cloſe and Yelv. 75, 
ting graſs with cattle, the defendant plead, that the cattle Fade v. 
caped out of an adjoining cloſe in his poſſeſſion, through a fence 

the poſſeſſion of the plaintiff, which the plaintiff ought to have 


$ attend 


|, mayk 
, that h 


| gave 1 
e plaink 


e been! 


| of an 2 
it plead 


en an - ' n 
ir ches pt in repair, and which was out of repair; it is neceſſary for 
oe delendant to ſhew why the plaintiff was bound to have kept 
4 ra e fence in repairs. 55 5 
e If J. S. have recovered land in an action of ejectment againſt 3 Leon. 194. 


N., and afterwards J. N. bring an action of treſpaſs againſt Anon. 

8, for an injury done to the land, . S. may plead the recovery 

the action of ejectment; becauſe the poſſeſſion of J. N. was 

reſted by the recovery in the action of ejectment. 

If a recovery in a former action be pleaded to a ſecond action Bro. Treſp. 
the ſame treſpaſs, it is not neceſſary to ſhew, that a writ of H- 20. 
ecution was iſſued upon the judgment in the firſt action. 

It an action of treſpaſs be brought for taking a horſe, and the Cro. Car. 
ſendant juſtify the taking of it damage-feaſant in his cloſe called ow Ry 
it is ſufficient to allege a poſſeſſion of the cloſe in himſelf; 12Mod. y. 
, as the right of cloſe cannot come in queſtion, it is not neceſ- 

to ſhew by what title he is poſſeſſed. | 

But, if the declaration, in an action of treſpaſs guare clauſum Salk. 643. 
git, charge the breaking of a cloſe called A., the defendant, if 12 Med. 509 
juſtify the breaking, muſt ſhew a title to the cloſe; becauſe, as 

ole certain is mentioned in the declaration, the queſtion de- 


ads upon the right of cloſe. | | 
Rr 3 | i 


Jant und 
ice whit 
recihou. 
hem tat 
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d rect! 
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be f 
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_ Ttreſparts. | 
2 Saund.4o;. If the defendant in an action of treſpaſs juſtify the tat; 
Part. corn out of a cloſe in the poſſeſſion of . lantif, he * 
5 a right to the corn for it ſhall primd facie be intended, tha j 
2. Was the corn of the plaintiff. 8 
Bro. Treſp. If the plaintiff in an action of treſpaſs guare clauſum fregit lay 
pl- 36 not given a name to his cloſe, the defendant may juſtify the u 
Pl-366- complained of in his cloſe called A., in the vill where the renz 
- laid, and there is no neceſſity to traverſe the having done it in 
other cloſe in that vill. | 
Bro. Treſp, But, if the plaintiff in this action have given a name toy 
pl. 360 cloſe, the defendant cannot juſtify the act complained of in w 
pl. 369. other cloſe in the vill wherein the venue is laid, without traverly 
the having done it in the cloſe of the plaintiff; but it is not w 
ceſlary to traverſe the having done it in any other vill ; becauſe, 
- treſpaſs is local, he cannot be found guilty in any ot 
| „ 
Bro. Treſp, If an action of treſpaſs be brought for a tranſitory treſpaſs, ul 
pl-219- the venue be laid at A. in the county of B., it is not neceſſary jy 
the defendant, provided he juſtiſy the act complained of at 4 
the county of B., to traverſe the having done it at any other play 
; the place being agreed. | 
Ri'ey v. [In treſpaſs for taking and detaining the plaintiff's catiet 
Burkhart, Teddington, the defendant juſtified taking them damage-feaſant 
Bull. N. P. Kingſton, and that he drove them to Teddington, and impound 
30. them there, It was objected on demurrer, that the juſtifcain 
| was local, and therefore the defendant ought to have traverſed 
place in the declaration. Sed non allocatur; —for when the deſa 
ant ſays, he drove them to Teddington, and impounded them th 
they agree in the place; for if the defendant had not a righti 
take them, he was a treſpaſſer at Teddington.] | 
1 Inſt. 2822 The defendant in an action of treſpaſs, in caſe the matters 
Cre. Ja. juſtification be tranſitory, muſt always juſtify at the place in wii 
Larry. the venue is laid, although the matter of juſtification ariſe 5 
2 Saund. 5, other place: nor is there any inconveniency in ſo doing; for, 
the matter of juſtification is tranſitory, he may avail himſelf the 
of, notwithſtanding it ariſe at another place. 
1 Inſt. 232, But, if the venue in an action of treſpaſs be laid at A. in! 
Cro. * county of C., and the matter of juſtification be, that the defenda 
_ I did the act complained of at B. in the county of C., as contw 
3 Lev, 113. thereof, he can only juſtify at B. in the county of C., becauſe 
matter of juſtification is local; and he muſt traverſe the han 
| duone the act at any other place. 
x Inſt. 232. So, if the venue in this action be laid at A. in the county af! 
Bro. Trav. and the matter of juſtification be, that the act complained off 
pl. 85s. done by the defendant in the county of C., as a juſtice off 
pl. 102. e of this county, the defendant, as the matter of juſtifica 
p 18 local, can only juſtify at ſome place in the county of C., and! 
8 muſt traverſe the having done the act at A. in the county of l 
at any other place out of the county of C. | Sr 
. vs LE Y uppo 


The defendant, who juſtifies in an action of treſpaſs, ought, 2 Saund. 5. 
nleſs there be ſome ſpecial reaſon to the contrary, to jultify N 
pon the day on which the act complained of is alleged to have 


| f upon the day on which it is alleged to have been done, it is aw 
ie reno pot necefſary to traverſe the time either before or after; the day 228. 


But, if che defendant in this action juſtify the act complained Bro. Treſp. 
f upon any other day than that on which it is alleged to have Pl. 2:9. » 
en done, it is neceſſary to traverſe the time before, or the 44g. Cars 


* me after, or both, as the caſe may require. 1 Bulſt. 138. Lutw. 453, 
ecauſe, q If the juſtification be, that the defendant had a licence to do Sid. 294. 
ny oth he act complained of, the time antecedent as well as that ſubſe- ten b 


uent to the time of the licence muſt be traverſed. 


ſpaſs, u But, if the juſtification be under a releaſe, it is ſufficient to tra- Hob. 104. 
eſſary iſWerſe the time ſubſequent to the releaſe; for by the releaſe all 5% Hit. 
f at Aj eſpaſſes antecedent thereto are diſcharged. e e 
wer p If the defendant juſtify under a — a it is only neceſſary Hob. 104. 


© traverſe the time antecedent to the feoffment ; for it ſhall be Ct. 207. 


scat ended, unleſs the contrary be ſhewn, that the freehold conti- 

feaſant iucd in him. | 3 

= id It is laid down in one caſe, that the want of traverſing the 1 veatr. 
1NC200 


ime, either before or after the N upon which the act com- 184. 


verſed ned of is juſtified, is not cured by an averment that it is the 2 
e delen me treſpaſs, Hil. 23 Car. 2. 2 Keb. 878, 8. C. 


em the 
a right But in divers other caſes, ſome of which are ſubſequent to the ; putar. 
| aſe of Smith v, Butterfield, it is laid down, that the want of doing 138. 
is cured by an averment that it is the ſame treſpaſs. ber W 


2 Jon. 146. 3 Lev. 277. Lutw. 1457, 


matter d 
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iſe ata 
; for, 
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And it is in one of the-ſubſequent caſes laid down, that if the Lutw. 1457. 
Jefendant in an action of treſpaſs, who juſtifies the act complained 3 

df, after averring that it is the ſame treſpaſs, add a traverſe of the Ein. W. 4 
ime, either before or after the day juſtified upon, the plea is bad 5 


pon a ſpecial demurrer. 


3. Both the General Iſſue and a Special Plea. 


The manner of pleading a fingle plea in an action of treſpaſs, Co. Exe, 
where the defendant intends to juſtify the whole act complained 444. 647. 
df, except the force and arms, is to plead not guilty as to the Fry: — 
torce and arms, and to juſtify as to the reſidue. . 

It has indeed been holden in one caſe, that, if the defendant  Saund. 51. 
In an action of treſpaſs juſtify all the refidue of the treſpaſs — BG 
Farged, it is not neceſſary to give an anſwer as to the force and 18 
rms. h 
The determination in this caſe was probably founded upon a 
luppoſition, that the words vi et armis are words of form, 

Rr 4 | But 


* 


Treſpaſs, , 615 


en done. 9 Fs, 
And if the defendant in this action juſtify the at complained pro. Treſp, 


ing agreed. 2 Saund, 295. 1 Bülſt. 1 38. 1 Freem. 446. 


- 


? 
' 
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Ate. But the better opinion is, as has been already obſerved, ee col 
ttheſe words are words of ſubſtance, And if they are word; d ie det 
ſubſtance, it ſeems neceſſary to give an anſwer as to them, | F 
Raſt. Entr. If two defendants in an action of treſpaſs have different my, If 
672." - ters of juſtification as to the whole act complained of, it is p lead, | 
'*  .,. _ . for both to join in pleading not guiity as to the force and am _ 
8 | a e ff feo 
h and then for each to plead ſeparately his matter of juſtification, R 
: Co. Entr. If two independent acts are complained of in an action of w _ þ 
te kat. Pals, the defendant may juſtify as to one act, and plead not guiltyy 47 
83 to the force and arms and the other. 


| | But 
. Cro. Ja, But, if the complaint be of battery and falſe impriſonment, j ad, 
Bei, has been holden, that theſe are not two ſuch independent act itt by 


— to admit of the defendant's pleading not guilty as to the force ut he pr 
Ld..Roym. arms and the battery, and a juſtification as to the impriſonment ony, 
#37, 23?» becaulc in every falſe impriſonment there is an implied battery, proper 
Ld, Rm. If, however, it in ſuch caſe appear from the declaration, thy here 1 


ares, the battery is an independent act, the defendant may plead neither: 
Carpertter. guilty as to this and the force and arms, and juſtify as to the ef the 


5 priſonment. | If t 

4.Lev. 404. If the complaint in an action of treſpaſs conſiſt of four enim be pl 

| | Paricky. independent acts, the defendant may plead not guilty as to tk 0 giv 
; John? force and arms and one of the acts, and juſtify generally as to tk eth 


other three acts by the · words as to the reſidue of the treſ be de 

ö Without enumerating them. ö | If t 

Ld. Raym. And this is the ſafer way of pleading; for if the defendant, i 

237 | ſtead of relying upon the words as to the refidue of the treſpak 

ruſcot v. ' $ 

Carpenter, Endeavour to enumerate the other three acts, and omit one 

3 Lev. 404. them, or any circumſtance attending it, the plea is bad. 

Co. Entr. If the complaint in an action of treſpaſs, to which two i 

65 % _ defendants, conſiſt of ſeveral independent acts, one defendat 

may plead not guilty as to the force and arms, and all the relidg 

of the treſpaſs, except the act as to which he juſtifies ; and ti 

= other may plead not guilty as to the force and arms and all 
reſidue of the treſpaſs, except the a& as to which he juſtifies, 

Bro, Bar, The defendant in an action of treſpaſs could not heretoſc 

"x51. — two pleas, each of which went to the whole of the treipak 

alleged. | 

By the 4 Arn. c. 16. it is enacted, „ That it ſhall be hut 

& for any defendant in any action in any court of record, wil 

« leave of the court, to plead as many ſeveral matters as he tu 

e think neceſſary for his defence.“ 


8 4. Of giving Colour. 
Colour is a feigned matter pleaded by the defendant in a 
tion of treſpaſs, from which the plaintiff ſeems to have a gu 
| cauſe of action, whereas he has in truth only an appearance 
Colour of cauſe. | | it 
_ 20 Nep. 92. The ſhewing of ſuch matter by the defendant is called gn 
= Layfctd's colour. As the deſign of giving colour is to draw the deter 
rin. tion of ſome matter from the jury to the court, it is neceſarp i 


el, de colour given ſhould conſiſt of a matter, which is not proper for 10 Rep. 29, 
words d ie determination of a jury. 25 5 Rees 
Y If the defendant in an action of treſpaſs quare clauſum fregit Cro. Jac. 
mit n lead, that the plaintiff claims the cloſe, in which the act com- % 80 
* Poa Jained of is charged to have been done, under colour of a deed — 9 
d ang: {ofnent by which nothing paſſed, this is good colour; be- 
er. auſe nothing paſſes by a deed of feolfment unleſs poſſeſſion be de- 
of th Ivered, and the jury are not proper judges of what amounts to 
Sul gelirery of poſſeſſion. e e wes 
But, if the defendant in an action of treſpaſs for taking goods Cra. Jac. 
ment, z lead, that the plaintiff elaims the goods under colour of a deed of 2 
t acts a gift by which nothing paſſed, this is not good colour; becauſe, as Rane 
force ax he property in goods veſts by a deed of gift without further cere- 10 Rep. $9. 
onment; ony, the defendant, by admitting the deed. of gift, admits the 
attery, property in the goods to be in the plaintiff. In which caſe, as 
ion, thy here remains only a queſtion of fact to be tried, namely, whether 
lead here was a deed of gift, the matter is proper for the determination 
o the ef the jury. © e we | * 3 
If the matter pleaded in an action of treſpaſs entirely take away 10 Rep. 90. 
r entirh the plaintiff's right of action, it is not neceſſary for the defendant Lass 
as to the o give colour; becauſe the queſtion in ſuch caſe can only be, Dock 4477 
as to th rhether the matter pleaded did in fact exift, which is proper for 
treſpa che determination of the jury. . 1 
If the defendant in an action of treſpaſs guare clauſum fregit, 2 Roll. Reg. 
dant, is aſter deriving title to himſelf under divers conveyances, plead, 14. 
treſpa chat the plaintiff claims under colour of a deed from the laſt AGE 
it one «Wconveyer by which nothing paſſed, this is not good colour; | 
ſor he ought to have given colour under the perſon who firſt 
two: conveyed. 6 
lefendat If the defendant in an action of treſpaſs guare clauſum fregit 1114, 
e relid plead, that the plaintiff claims under colour of a feoffment-by 
and te which nothing paſſed, this is not good colour; becauſe a feoff- 
1 all d ment implies a delivery of the poſſeſſion. But, if he plead, that 
fies, the plaintiff claims under colour of a deed of feoffment by which 
erctofor ny nothing paſſed, this is good colour; becauſe there may not have 
trelpaſ been a delivery of poſſeſſion, and nothing does paſs under a deed 
of feoffment, unleſs poſſeſſion be delivered. | 
xe lawſi If the defendant juſtify the ſeizing of goods, for the taking of 10 Rep. go, 
rd, wit which an action of treſpaſs is brought, as a wreck, it is not ne- Eeyfield's 
; he ful cefſary for him to give colour; it not being material whoſe the 
goods were before. N 
If an action of treſpaſs be brought for the taking of corn 10 Rep. gr. 
{et out for tithe, it is not neceſſary for the defendant to give 1 
2 colour; it being not material whoſe the corn was before it was 


ſet out for tithe. | | | 

It has been holden, that if the defendant in an action of treſpaſs aer. 
hare omitted to give colour, the plaintiff can only take ad- Pint. 
Vantage of the omiſſion by a ſpecial demurrer; the giving of co- 7 
bur being a matter of form. . 4 


4. of 


Y 
” 7 


2 1. Jn the General. 


If the defendant in an action of treſpaſs plead any matterj 
excuſe or juſtification, the plaintiff muſt not only reply ge int 
Ju4 proprid, but he muſt alſo traverſe the matter ſpecially pleadel; 
otherwiſe no iſſue can be joined ; inaſmuch as the words den 
jurid ſud proprid do not amount to an expreſs: negative of t 
matter ſpecially pleaded. f 
In ſome caſes it is ſufficient for the plaintiff in an action g 
treſpaſs to traverſe the matter ſpecially pleaded by the genen 
traverſe, which is ab/que tali cauſa; in others, the matter ſpecial 
pleaded muſt be traverſed ſpecially. | 
1 Rep. 67. If the defendant in an action of treſpaſs plead matter in excul, 
Crogate's the general traverſe is ſufficient ; becauſe, as no right of dy 
eaſe. pl. the act complained of is inſiſted upon, it is ſufficient for tþ 


125. 2 plaintiff to deny that the defendant had ſuch excuſe, 
Finch. 395- 12 Mod. 581. 1 


ne. If the defendant in an action of treſpaſs plead 5 aſal 
' Crogate's  demeſne, the general traverſe is ſufficient j becauſe the mats 
Pl. 219. Pleaded amounts only to an excuſe. | 


ro. De ſon If the defendant in an action of treſpaſs plead matter of 
ort, pl. 18. cord in juſtification, this, provided it be material, muſt be ſpec 
Pl. 75 1 ally traverſed; it not being proper that a queſlion ariſing un 
Fal. 33, matter of record ſhould be determined by the jury. 
/ 22 Mod. 5381, * 6 8 
2 Rep. 67) And for the ſame reaſon, if the matter pleaded by the defend 
Crogate's ant in this action in juſtification conſiſt as to part of matter d 
record, there mult be a ſpecial traverſe, notwithſtanding it conil 
as to other part of matter in pats, 
Leon. 1 But, if the defendant in this action allege matter of recork 
Parker v. merely by way of inducement to another matter ſpecially pleadel 
72 Mod. it is not neceſſary to traverſe the matter of record ſpecially. 


$ Rep. 67- If thedefendant in an action of treſpaſs juſtify under the p 
— 9 ceſs of a court of Admiralty, or of any other court which is 
| a court of record, the general traverſe is ſufficient. £5 
Salk. 6239, If the defendant in an action of treſpaſs juſtify under a rig 
iven by the common law to all perſons, the general traveric 
Finch. Law, ufficient. a | 
395 · Co. Entr. 643. 


- Finch. Law, But, if the defendant in this action juſtify under a right of cote 
. 6. Mon, or a right of way, the general traverſe is not ſufhcient; for 


3 Lev. 107, as the defendant in ſuch caſe inſiſts upon a right peculiar to lin 
12 Mod. ſelf, this muſt be traverſed ſpecially. 


12 Mod. Tf che defendant in an action of treſpaſs juſtiſy the arreſting d 
Auen „., à man for à breach of the peace, as being a conſtable, the gene 
8 tra 


. Trelpaſs. 619 
verſe is fuſficient; becauſe the juſtification is under an autho- Wynn. 


ity given by the common law to all conſtables, gr 


£ 
But, if the defendant in this action juſtify the arreſting of a po. De h 
nan under a writ or warrant to him directed, the general traverſe Tort, pl. 14. \ 


matter | 3 "re d » pl. 83. 

mw not ſufficient ; but the authority, it being to the defendant in |; 23 

ds di, If the defendant in an action of treſpaſs juſtify under a Co. Ea. 
'e of th Fight given by a publick ſtatute to all perſons, the general traverſe ys 628. 
action q; s ſufficient. | | 12 Mod. sia. 
e gener If the defendant in an action of treſpaſs juſtify under a licence Finch: Law, 


from the plaintiff, the general traverſe is not ſufficient : But 396. Ha 
he licence, it being to the defendant in particular, muſt be ſpe- ep · 67. 


a excule ally traverſed. 
of doin The general rule of law is, that a traverſe ought not to be mul- 
; for th ifarious, but to be confined to one material point. _ 
But this rule does not extend to the general traverſe in an action 
of treſpaſs. | 


For if the matter pleaded by the defendant in this action in 3 Rep. Gy. 

juſtification conſiſt of divers parts, each of which would, if it Crogate's 

had ſtood fingle, have been traverſable by the general traverſe, all Wy, = 

theſe may be traverſed by the general traverſe ; becauſe all may Ceo. ja. 

be put in iſſue thereby. 399. A 4. 
f the plaintiff in an action of treſpaſs traverſe the matter Salk. 4. 

pleaded by the defendant by a ſpecial traverſe, the traverſe muſt aαν 


conclude with an averment. Co. Ente. 649. 


defend But, if the plaintiff in this action traverſe the matter pleaded Sa. 4. 
atter d by the defendant by the general traverſe, the concluſion muſt be — v. 


to the country. Co. Ener. 651+ 


If the plaintiff in an action of treſpaſs declare upon a poſſeſſion, Str. 1238. 
and the defendant juſtify under a title, it is ſufficient for the Caryv-Hole. 
plaintiff to traverſe the title ſet out by the defendant, without 239. 


Je ſhewing a title in himſelf ; for, if the defendant have no title, the Poph. 12 
he plaintiff ought to recover upon his poſſeſſion. | 
þ * But, if the defendant in this action juſtify under a title, and it Poph. 1, 4 
appear from the record, that he was in poſſeſſion before the plain- Eebnerv. | 
a if came into poſſeſſion, the plaintiff muſt ſhew a title in himſelf, 
4 1 as well as traverſe that ſet out by the defendant; otherwiſe, 
| although a verdi& ſhould be found for the plaintiff, there is no 
ground for the court to give judgment for him. 
' If the defendant in an action of treſpaſs plead a ſeifin in F. S. Cro:Elie.30. 
of cot under whom he claims, the plaintiff cannot reply a ſeiſin in 2 N. —— hg 
at ; fo under whom he claims, without traverſing the ſeiſin alleged by the 1 Leon. 78. 
to lw defendant ; becauſe the two titles are inconſiſtent, Latw. 1345. 
| But, if a title, which is different from that ſet out by the 25 
qefendant in this action, but not inconſiſtent there with, be inſiſted 
ſting a upon by the plaintiff, it is not neceſſiry for him to traverſe the 


defendant's title, 
If 


4 - 


1 5 
9 
© 
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, * 
* 4 
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If a leaſe for years, the date of which is antecedent to g ' 
commencement of the defendant's title, be replied by the plaintif If | 
in an action of treſpaſs guare clauſum fregit to a plea of freehg) plead, 
it is not neceſſary to traverſe, that the cloſe in which the treſpa put à 
is charged is the freehold of the defendant; becauſe the twp there, 
titles are not inconſiſtent. - | may r 
But, if ſuch leaſe be replied by the plaintiff in this action to 4 the h. 

plea of feoffment, the title of the defendant muſt be traverſed; put in 
becauſe the two titles are inconſiſtent. | fendat 
[IF in treſpaſs for taking a gelding (or other chattel) the defend. of his 
ant plead, that the place where is 100 acres, and that J. f i If 1 
ſeiſed thereof in fee, and that he as his ſervant, and by his expreſ ene.” 
orders, took the gelding (or other chattel) damage feaſant, the mean 
plaintiff cannot reply de injurid ſud propria abſque tali cauſa, ſu cs 
that would put in ifſue three or four things; but he muſt trayerk denn 
one thing in particular.) . a g 
It ſeems to have been doubted formerly, whether there mult ng _ 
always be a new aſhgnment, where the plaintiff in an action d a5 
treſpaſs quare clauſum fregit has not given a name to his cloſe, ani ea 
the defendant has pleaded, that the cloſe in which the treſpaſs i anoth 
charged is his freehold. arts 

But it has been ſince holden, that the plaintiff in this action hu + 
in ſuch caſe an election either to make a new aſſignment, or ty pals, « 
reply that the cloſe in which the treſpaſs is charged is his free ups 
hold, with a traverſe of its being the freehold of the defendant, do 

But, if the plaintiff in ſuch caſe reply, that the cloſe in whid E 
the treſpaſs is charged is his freehold, he muſt conclude to the [2 _ 
country ; for, althongh the matter pleaded by the defendant be 'B | 

not expreſsly denied by the replication, yet it contains matter ſi | 5 
ſufficiently negative of the matter pleaded by the defendant, that 10 f. 
an iſſue may be taken upon it. | 7 

If the defendant in an action of treſpaſs juſtify under the pro en 
ceſs of an inferior court, the plaintiff cannot reply, that the caule ry 
of action did not ariſe within the juriſdiction of the court; for 7 : 
as the juriſdiction was not pleaded to, he ſhall not be received t * 

ſay, that the cauſe of action did not ariſe therein. 'F | 
If the defendant in this action juſtify an arreſt under a ſuf die 
cient warrant, the plaintiff cannot reply that the arreſt was 10 x oy 

made under ſuch warrant ; but he ought to traverſe the defend F 7. 
ant's having had ſuch warrant at the time of the arreſt: Fa ED 
although the defendant did declare at the time of the arreſt, that Cond 
he arreſted the plaintiff under an inſufficient warrant ; yet if I | 1 * 
had at that time a ſufficient warrant, he may, in caſe an action be IE 
brought againſt him for the arreſt, juſtify under the latter. ir, 

If the defendant in an action of treſpaſs juſtify the taking ol erſe 

corn, as having been ſet out for the tithe of corn which grew u 
a cloſe called A. in the pariſh of B. the plaintiff cannot in his r- But 
plication traverſe the growing of the corn in this cloſe ; for, i dalliff 
grew any where within the pariſh of B. the perſon entitled to the If \ 
tithe of corn in that pariſh had a right to take it: But the plat ff 2 
tiff may traverſe the growing of the corn in the pariſh of ;. Ply, 


U 
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in If the defendant in an action of treſpaſs guare clauſum fregit Bro. Trav, 
_ plead, that being the ſervant of F. S. he by the command of F. S. pl. 38 5. 
eth put a beaſt, the property of J. S. who had a right of common 


there, into the cloſe in which the treſpals is charged, the plaintiff . 

may reply, that he put in a beaſt of his own, without traverſing 

the having put in the beaſt of J. S., for the defendant may have 

put in a beaſt of his own as well as one of J. 8 But the de- 

fendant may in his rejoinder trayerſe the having put in a beaſt 

of his ow n. | | | 
If the defendant in an action of treſpaſs plead, that his beaſt. Sty. 359. 
went into the plaintiff's cloſe through a fence belonging to the Baker v. 


e two 


n to 


'erſed : 


lefend. 
8 i 


PP * plaintiff, which was out of repair, the plaintiff may reply, that it A 
5 f went through another fence, without faying what fence or tra- f 
Kh * verling its having gone through his fence: For, if the beaſt did 


vot go through the plaintiſf's fence, it is quite immaterial what | - 
fence it did go through. | 
If the defendant in an action of treſpaſs, who had a licence in 3 Lev: 113. 
law to do the act complained of, juſtify under the command of Bridgwater | 
another, the plaintiff cannot traverſe the command in his replica- F hs 
tion; becauſe the pleading thereof was not neceſſary. ba 
It has been holden, that if the defendant in an action of treſ- Bro. De fon 
paſs, guare clauſum fregit juſtify the entering into the cloſe in Tort, fl. 13. 
which the treſpaſs is charged by the command of J. S. in whom 


ult ng 
tion of 
le, and 
(pals i Wo 
ion hu 
t, or t 


18 the freehold is alleged to be, the PRE is not obliged to tra- 
wry 4 verſe in his replication, that the cloſe is the freehold of J. S. or 
10 to * a title in himſelf; it being ſuſſicient to traverſe the com- 
mand. 
5 But it is laid down in other books, that it is in ſuch caſe neceſ- _ 107. 
* ary for the plaintiff to traverſe in his replication that the cloſe is 4 
K he frechold of J. S., for that the command is not traverſable. 352. 


And l it is in one of theſe books laid down, that a traverſe of the Salk. 107. 
command in ſuch caſe would be an admiſſion that the cloſe is the bang ; 
rechold of J. S., and conſequently it would take away the plain. 
iff's right of action; becauſe the injury would then have been 

one to J. S. and not to the plaintiff, 

If the defendant in an action of treſpaſs quare clauſum fregit Salk. 109. 
Juſtify the diſtraining of a beaſt damage-feaſant by the command Trevillian | 


„ To 
* plaintiſf may traverſe the command in his replication; for, although 2 Leon. 196. 
t * t be thereby admitted that J. S. had a right to diſtrain, the de- "ar 


ſendant, unleſs he had the command of J. S. to diſtrain, has done 30g. v7 
an injury to the plaintiff, 


| lt is laid down, that if the defendant in an action of treſpaſs Cro. Eliz. 
Juſtify as bailiff of J. S. it is not neceſſary for the plaintiff to tra- 14. The 


> , Ferſe his having acted as bailiff of J. S. ford's caſe. 1 3 
his re- But it is in other books laid down, that the having acted as 2 
, if dailiff of J. S. muſt in ſuch caſe be traverſed. 1 OS 
to the If the defendant in an action of treſpaſs juſtify the diſtraining 3 Lev. 20. 
| plains df a beaſt damage-feaſant as bailiff of J. S., the plaintiff cannot — 


Ply, that the defendant diſtrained the beaſt without the — — 
N | man 


7 
; 622 
* 
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mand of 7. 8. beeauſe, as every bailiff has 2 general au 
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to diſtrain, the command of J. S. was not neceſſary to enable the 


ny defendant to diſtrain. 


1 Freem. 
333. 
Carth. 276. 


Cro. Ja. 


141. 
Salk. 453. 


2. Of making a new Aſſignment. 


A new aſſignment in an action of treſpaſs is an aſcertainmey 
by the plaintiff, in his replication, of the place where, or the tine 
when, the treſpafs charged in his declaration was committed, 

If the plaintiff, in his declaration in an action of treſpaſs guar 
clauſum fregit, charge a treſpaſs in a cloſe in the pariſh of B., an 
the defendant juſtity doing the act complained of in a cloſe inthe 
pariſh of B. named in his plea, which is his irechold, the plaintif 
may in his replication make a new aſſignment. 

And it is neceſſary for the plaintiff ſo to do; otherwife, if it be 
proved at the trial, that there is a cloſe in the pariſh of B. which 
is the frechold of the defendant, there muſt be a verdict for him; 
becauſe the plaintiff has not aſcertained his cloſe by name. 

But, if, in an action of treſpaſs quare clauſum Fregit, a treſpak 
be charged in a cloſe in the pariſh of B. belonging to the plan- 
tiff; and the defendant juſtify the doing of the act complained of 
in a cloſe containing fix acres in the pariſh of B. which is his free. 
hold; and the plaintiff reply, that the cloſe in which the treſpal 
is charged containing fix acres in the pariſh of B. is his freehold; 
and it appear in evidence, that the plaintiff has a cloſe containing 
fix acres in the pariſh of B., and the defendant another cloſe contain- 
ing ſix acres in that pariſh, there muſt be a verdict for the plaintiff; 
becauſe, as the defendant has not given a name to his cloſe, it 
was not neceſſary for the plaintiff to aſcertain his cloſe by name; 
inaſmuch as the plea of the defendant ſhall be intended to relate 
to the cloſe of the plaintiff, | 

It has been doubted, whether the plaintiff can make a nev 
aſſignment as to the place in an action of treſpaſs, except it be at 
action of treſpaſs quare clauſum fregit. | 

But it ſeems to be the better opinion, that the making of a ner 
alignment is not confined to this action. 


1 Freem. 238. 246. 6 Mod. 120. 


Carth. 178. 
Alfſtone v. 


C10. Ja. 
241+ 

Batt v. 
Beacley. 
Salk, 453. 


La. Raym, 
122. 


deſendant has juſtified ; for the treſpaſs, which is in its natur 


It is indeed true, that the plaintiff cannot make a new aſſgn- 
ment as to the place in an action of treſpaſs, which is brought [or 
a tranſitory treſpaſs. | | 

But it is likewiſe true, that it is never neceſſary to make a nei 
aſſignment as to the place where the treſpaſs is tranſitory ; be 
the place is never material in ſuch treſpaſs. 

But, if an action of treſpaſs be brought for taking goods, and 
the defendant juſtify the taking of them damage-feaſant in a plc 
named in his plea, the plaintiff may by a new aſſignment chat, 
that they were taken in a place different from that in which ts 


tranſitory, is by this plea made local, and conſequently the ph 
becomes material. ; | ; ks 


ment! 
an aff 

If t 
either 
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As only damages can be recovered in an action of treſpaſs, a winch, 65. 
new aſſignment as to the place is good, notwithſtanding the treſ- — v. 
paſs is charged to have been committed upon a larger quantity of 
land than is mentioned in the declaration. 

If by the defendant's plea in an action of treſpaſs the time be 
made material, the plaintiff may make a new aſſignment as to this. 

If the defendant in an action of treſpaſs plead ſon aſſault demeſne 6 Mod. 112, 
at one hour of the day, upon which an aſſault and battery are E'wis v. 
charged, the plaintiff may by a new aſſignment charge another aſ- * 
ault and battery at another hour of the ſame day. | 

And if the plaintiff do not in this caſe make a new aſſignment, pg. 
there muſt be a verd ĩct for the defendant, provided he prove that 
the plaintiff did make an aſſault upon him at any time of the day 
mentioned in the declaration, although the defendant did make 
an aſſault upon the plaintiff at another time of the ſame day. : 

If the plaintiff in an action of treſpaſs make a new aſſignment, Lutw. 1402. 
either as to the time or place, he muſt conclude with an averment. 


The certainty which is required in the declaration in an action Ante, p. 
of treſpaſs has been already ſhewn, 1 206. 

It is ſufficient to ſay in this place, that as the replication in this Dyer, 264. 
action is, ſo far as it contains a new aſſignment, a new declara- . 
tion, the ſame certainty is required as to that part of the repli- 
cation which contains a new aſſignment, as is required in the 
declaration. ; | : | 

As the replication in an action of treſpaſs is, ſo far as it con- Moor, 540. 
tains a new aſſignment, a new declaration, the defendant may in Odiham v. 
his rejoinder plead new matter in juſtification : ſand if . . 


he may plead double.) Fs” 101. 


But the defendant can only plead new matter in his rejoinder, Cro, Elis. 
a5 to ſo much of the replication as contains a new aſſignment ; for 2 
if any part of his plea be traverſed in the replication, the defendant 7m. 
cannot as to this plead new matter, but muſt ſtand by what he had 
before pleaded. | | 

The defendant in an action of treſpaſs cannot in his rejoinder Bro. Treſp. 
aver, that the place or time, newly aſſigned in the replication, is 4 
the ſame that is mentioned in the plea; for he ſhall not be received Cro. Elz. 
to ſay, that either of theſe is the ſame, when the plaintiff has by 388. 493« 
making a new aſſignment averred that it is different. 

Nor is it neceſſary for the defendant to do this: the plaintiff Bro. Treſp. 
being eſtopped, bs Lani made a new aſſignment, from giving 166 ot 
endence of the commiſſion of a treſpaſs in the place or at the cro. Elis. 
time mentioned in the plea. 3535. 493. 

[In order to avoid a new aſſignment, it is the practice to inſert Bull. N. P. 
two counts in the declaration. The firſt charges an injury done — — | 
to the land, and taking the goods there: that is in its nature 
local, and muſt be proved where laid. Then the reaſon, and al- 
molt the only one, for adding the ſecond count, is, to avoid the 
locality ; it is for taking goods generally. That is of a tranſitory 
kind, and may be ſupported, though the taking be proved to be 
fllewhere, There cannot be a new aſſignment, but where there 
82 ſpecial plea, And if the caſe be ſuch that, on a ſpecial 7 
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: | the plaintiff may be driven to a new aſſignment, he may give 
. maqatter in evidence under the ſecond count on not guilty]: 


* * | 
() Of the Evidence in an Action of Treſpaſs,” * 


3 1 Inft. 283. FF the time be not material in an action of treſpaſs, evident 
WF Ero. Eliz. 1 may be given of a treſpaſs committed at any time before tl 
2 Mod. 286. bringing of the action, although it were committed after the tin 
mentioned in the declaration. 
Skin. 647. If the treſpaſs charged in an action of treſpaſs be not laid wi 
= —.— a continuando, the plaimiſf can only give evidence of one treſpaſs, 
Salk. 639. 14 Rehm. 40606. | | 
Skin. 64z, Although the treſpaſs. charged in an action of treſpaſs be 
Wilſon v. with a continuarido for the whole time, from the day on which th 
firſt treſpaſs is charged in the declaration until a ſubſequent & 
therein mentioned, it is not neceſſary for the plaintiff to pro] 
continuance of the treſpaſs for the whole time. 

\ + $tr. 10g lf the 10 bag in an action of trefpaſs charge a treſpaſs wi 
Webb v. a continuando to a time ſubſequent to the bringing of the aQtin 
— evidence may be given of a continuance to the time of bringig 
S.C. the action; becauſe the plaintiff may recbver for the continua 
2 Mod. 253. to this time. 

2 Bulf.283, If the plaintiff in an action of trefpaſs quare clauſum rept hae 
bo eng ſet out a title, in a caſe wherein it was not neceſſary fo to do, 
„ Hamiord. jg not neceflary to prove the title. | 
2 Roll. Abr. Every abuttal of the cloſe in which the treſpaſs is charged, whid 
di 161. is ſet our in the declaration in an action of treſpaſs quare claum 
Verto. fregit, muſt be proved with ſome degree of exactneſs. 
2 Rol. Abr. If the trefpaſs charged in this action be alleged in a cloſe ab 
Wen v, ting towards the ſouth upon a windmill in the occupation of 7. 
Sands, it muſt not only be proved that the cloſe did abut towards tl 
| ſouth upon a windmill, but that the windmill upon which it d 
abut was in the occupation of F. S. TEIN 
But it is not neceſſary that an abbutal ſhould be proved n 
ciſely as it is ſet out in the declaration in an action of treſpaſs quit 
| clauſum fregit. ; 
2 Roll. Abr. If the treſpaſs charged in this action be alleged in a cloſe ab 
658. Nowell ting towards the ſouth upon a windmill, it is ſufficient to pi 
„n anc that there is a windmill towards the ſouth of the cloſe, althouf 
it likewiſe come out in evidence, that there is a highway betyel 
the cloſe and the windmill. | 
2 Rol. Abr. If the treſpaſs charged in this action be alleged in a cloſe abs 
— — ting upon a cloſe called A. towards the eaſt; and it be prorth 
8 that the ſituation of the cloſe called A. is towards the notti the 
| "the cloſe in which the treſpaſs is charged; yet, if it be liben 
proved, that it is a point or two towards the eaſt thereof, tid 
ſufficient proof of the abuttal. | | 
Salk. 452. It is faid by Holt, Ch. J. that, if the venue in an action of w 
paſs quare clauſum fregit be laid in the pariſh of Needham, it 18 
ſuſſicient for the plaintiff to prove a treſpaſs in the pariſh of Net 
ham Market. | | 
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Ic the declar itĩon in an action of treſpaſs charge the taking of à 2 Ron. ave; 


] ck of corn, and the plaintiff only prove the taking of eight comb 684. pl. 6, 


f corn out of the ſtack, he is entitled to recover for fo much. 
But, if an action of treſpaſs be brought for r trees, Dyer, 26, 


;nd the plaintiff only prove a lopping of the trees, he is not en- 1 | FT 


evidence tied to recover. And-it is {aid that the plaintiff in this action 720. 

fore the nnot recover, if it appear in evidence that the trees were ſtubbed. 

the tin If an action of treſpaſs be brought for the meſne profits of pre- 1 Sid. 239. 
niſes, which have been recovered in an action of ejectment, it is Tong 456. 

aid uh ficient, whether the action be brought in the name of the no- Fe * = 

clpaſs ninal plaintiff, or of the leſſor of the plaintiff, to prove the value , 437-3-9.] _ 


f the premiſes; for the defendant cannot in either caſe contro» 


s be la ert the title of the plaintiff. * | 117 | 
yhich th If after judgment by default againſt the caſual __ an action Barn. 458. 
vent i treſpaſs for the meſne profits be brought by the leſſor of the —_—_— * 
prote e laintiff, in the name of the nominal plaintiff in the action of ms Es 


jectment, he cannot recover, unleſs he prove an actual poſſeſſion 
f the premiſes in himſelf, | 28 
An action of treſpaſs for the meſne profits was brought by the Ms. Rep, 


bringing for of the plaintiff, in the name of the nominal plaintiff in the Aſlin v. 
itinnan ion of ejectment, after judgment by default againſt the caſual Rich. 


jetor. At the trial of the cauſe the plaintiff proved the judg- 3 G. 2. 


git han ent, the writ of poſſeſſion and the return of poſſeſſion delivered 3h. 
to do, | ereupon, the occupation of the premiſes by the defendant, and 1 51 


e value thereof, It was inſiſted, that, as the judgment was 
gainſt the caſual ejector and not againſt the tenant in poſſeſſion, 
Il this did not ſufficiently prove an actual poſſeſſion in the leſſor 
f the plaintiff ; but Lord Mangfeld, Ch. J. before whom the cauſe 
ras tried, was of opinion that it did; and all the judges, upon the 
aſe being referred to'them, concurred with him in opinion. The - 
pinion of the judges, which was delivered by Lord Mansfield, was 
d this effect: Although the names of fiftitious parties are made 
ſe of in an action of ejectment, the leſſor of the plaintiff and the 
nant in poſſeſſion are to be conſidered as the real parties; and 
ſo, the leſſor of the plaintiff does as well obtain an actual poſ- 
ſon by the delivery of poſſeſſion under a writ of poſſeſſion, 
then the judgment is bh default againſt the caſual ejector, as when 


t to prot is upon a verdict againſt the tenant in poſſeſſion. 
althoup In a caſe reſerved in an action of treſpaſs it was ſtated, that the MS. Rep. 5 
7 betweaoperty in a certain wall was in the plaintiff, and that he had N vi 


pt many years ago built a ſummer-houſe thereupon ; but that T,.,0.4. 


loſe a occupiers of a houſe in which the defendant dwelt had from in C. 3. 
e pronty e to time, for fifty years paſt, nailed fruit trees to the wall; - 

e north (TP the queſtion was, If this was evidence of ſuch a poſſeſſion of 

e likevih BP wall in the defendant as ouſted the plaintiff of his poſſeſſion, 


d conſequently took away his right of action againſt the -de- 
ndant for nailing fruit trees thereto. It was holden not to be 
. And by Pratt, Ch. J.—The long enjoyment would perha 

re been evidence of a licence to nail fruit trees to the wall, in 
ple a licence had been pleaded : but if this ſhould be allowed to 
evidence of poſſeſſion of the wall in the defendant ſufficient to 
Vol. VI, --8C | ouſt 


626 


poſſeſſion of a mine, although it was under ground in the poſeſa 


Whether, as his poſſeſſion had been obtained by beginning to 
in ground in his own poſſeſſion, and afterwards digging f 


Cro. Elia. 1 
493- | 
Freeſton v. 


Crouch. 


2 Sid. 225, 
Sippora v. 
Baſſet. Cro, 


Ja. 534. 


1 
1 


o 


Creſpas. 
ouſt the plaintiff of his poſſeſſion, it would tend to introduce oy 
fuſion of property; it being the practice in all places for peru 
to nail fruit trees to the walls of their neighbours. The a 
which has been cited, wherein it was holden that J. S. hay 


of J. N. is not like the preſent caſe. In that cafe J. S. way 
the actual poſſeſſion of the mine, and the only queſtion wy 


under ground in the poſſeſſion of J. N., it was a rightful ay 
but in the preſent caſe the defendant never was in the poſſeſg 
of the wall; for the plaintiff has all along been in the poſſe 
thereof, and not many years ago built a ſummer-houſe thereupm 

If the defendant in an action of treſpaſs gquare clauſum fry 
juſtify in a cloſe by name, the plaintiff, if he make a new aſi 
ment, cannot give evidence of a treſpaſs in the cloſe juſtified i 
for by making a new aſſignment he has waived the right of day 
this. 

It is in the general true, that the plaintiff in an action of tel 
paſs cannot give evidence of any injury, which is not expreli 
charged in the declaration. But, 3 an injury ariſes ex in 
cauſa, as from debauching a daughter of the plaintiff, the h 
for the ſake of preſerving the chaſtity of the record, does ala 
this to be given in evidence in an action of treſpaſs under te reakit 


neral words and other WWYongs. ** 


Str. 6 x * 
Dix v. 
Brookes, 


ant broke and entered his houſe, and made an affault upon 


If an injury for which an action of treſpaſs lies, be charged Wears, 


the declaration, the plaintiff may, after proving this, give evidend he tre 
of any circumſtance charged in the declaration, which aten t wh 
the injury, in aggravation of damages; although an action of tt rom t 
paſs could not be maintained on the account of that circumſi ho h 


alone, e reyen 

The declaration in an action of treſpaſs charged the breaki ight 
and entering of the plaintiff's houſe, and the beating of his d mour 
dren; and there was a general verdict for him with entire dam If a 
On a motion in arreſt of judgment it was inſiſted, that the He de 


tiff could not recover for the beating of his children; becauſett 
not alleged, that he had received any ſpecial damage from then 
It was holden that the plaintiff ought to have judgment. And 
the court—This action is brought for breaking and entering 
houſe, and what is further alleged is only to ſhew the enormitſ 
the treſpaſs. The plaintiff cannot recover any damages in W 
action for the loſs of his children's ſervice, nor could he gie f 
in evidence ; becauſe he may bring another action for! that! 
jury: but he had a right to give the beating et the children 
evidence in the preſent action, it being a circumſtance which 
tended the breaking and entering of his houſe, in order to agÞ 
vate the damages. | 


The plaintiff in an action of treſpaſs declared, that the deset 


wife. A general verdict being found for the plaintiff with eus 
damages, it was inſiſted on a motion in arreſt of judgment q 


: 
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je plaintiff, although he has not entitled himſelf thereto by lay- . 

or per g a per quad. ſer vis um amiſit, would by this verdict recover a ſa- 

The a faction for the aſſault upon his wife, which he ought not to do: 

. had th uſe, as the wife has not joined in this action, a right of action 

pollen. ould ſurvive to her, and conſequently ſhe might, notwithſtanding 

Wan be recovery of the huſband in the preſent action, hereafter bring 

nother action for the ſame injury. The rule for arreſting the 

ing to oi: dment was diſcharged. And by the court—The plaintiff in an 

tion of treſpaſs may join that in his declaration, in order to ag- 

tful on: rate the damages, for which he cannot recover ſingly; and for 

poſſeſia hich another perſon may maintain an action. In this caſe the 

uthority of Newman v. Smith was expreſsly recognized. 

ereupan Every thing which amounts to a denial of the right of action 
de given in evidence by the defendant in an action of treſpaſs 

ew aſig pon the general iſſue. 

ſtified u A leaſe for years may be given in evidence in an action of treſ- Bro. Gen. 

| aſs quare clauſum fregit upon the general iſſue; becauſe this, If. pl. 324 

hich is a denial of the poſſeſſion of the plaintiff, amounts to a 


64] 


on of w enial of the right of action. 

 Exprelgy But a leaſe at will cannot in this action be given in evidence Bid. 

es ex tu (pon the general iſſue; becauſe ſuch leaſe, which amounts only ro 

the h licence, ought to have been pleaded. | x 
loes ala An action of treſpaſs quare clauſum fregit being brought for sir w. Ion. 

er the g reaking the cloſe and eating the germins, of the plaintiff there 338. 


owing, it appeared, that the defendant claimed under a leaſe for ky 90e 


ears, in which there was a reſervation of the trees; that ſome of 
e exiden be trees had been cut down; and that the germins, for the eating 
| atteni r which by the defendant's cattle the action was brought, grew 
on of u rom the roots thereof. It was holden, that as the defendant, 
cum ho had a right of depaſturing his cattle in the cloſe, could not, 
prevent them from eating the germins, the right of eating them 


; breakiy ight be given in evidence upon the general iſſue ; becauſe it 

f his cl mounted to a denial of the right of action. 3 
damage If an action of treſpaſs be brought for taking a perſonal chattel, 1 Int. 283. 

the pluWhc defendant may upon the general iſſue give in evidence a gift Bro. Gen» 


cauſe t iff. pl. 46. 


mM thend! 
, Andi 
tering t 


hereof by the owner; becauſe this, which amounts to a denial of 
e plaintiff*s property, is a denial of the right of action. 
But the taking of a perſonal chattel as a deodand cannot be str. 61. 


ven in evidence by the defendant in this action upon the general Pryer v. 
35 


normitſh Nue ; becauſe, as this does not amount to a denial of the plain- 

zes in V's property, it ought to have been pleaded, and then the plain- 

e give if would have had an opportunity of giving an anſwer thereto. _ 

r/ that 8 If one tenant in common bring an action of treſpaſs quare clau- Salk. 4. 
hildren um fregit againſt another, the latter may upon the general iſſue Haywood 
which Five in evidence that he is tenant in common with the plaintiff; © _ 


to 29 or this amounts to a denial of the right of action. 


But, if one tenant in common bring this action againſt a 7d, 


e detent ranger, the ſtranger cannot give in evidence upon the general 
upon | Nue, that J. N., who is not named in the writ, is tenant in 
yith eommon with the plaintiff; becauſe this ought to have been 


nent, leaded in abatement, 


SC 2 It 


628 Trespa. 
» Int. 28g. 1 is in the general. tue, that the defendant in an Schiene g 
| Salk. 287. paſs cannot give any matter in evidence upon the general iſſy, 
.. which, amounts to a juſtification or excuſe of dhe act complain 
of, or to a diſcharge of the treſpaſs; becauſe every ſuch matter, 
as it does not amount to a denial of the right of action, ought w 
have been pleaded. | ; 
' Cro. Eliz. - A licence cannot be given in evidence in this action upon the 
v6. Taylor general iſſue; becauſe this ought to have been pleaded in juſt, 
Bro. Treſp. fication. | 4 | 1 
pl. 295. [2 Term Rep. 168.] 


x Inſt. 233, The defendant in this action cannot give in evidence upon thy 
Keilw. 203. general iflue, that his beaſt eſcaped into the plaintiff's cloſe through 
fence of the plaintiff which was out of repair; becauſe th 
ought to have been pleaded in excuſe. < 
But the defendant in an action of treſpaſs is in divers caſey 
enabled by ſtatutes to give the ſpecial matter in evidence upon the 
general ifs; notwithſtanding it amounts to a juſtification, 
By the 7 Ja. 1. c. 5, it is enacted, © That if an action of tee. 
cc paſs be brought againſt any juſtice of the peace, mayor, or bailif 
« of any city or town corporate, headborough, portreeye, conſtz 
« ble, tythingman, or collector of any ſubſidy, for any thingy him 
« done by virtue or reaſon of his office; or againſt any other per. 
« ſon, for any thing by him done in aid or aſſiſtance of or by the 
« commandment of either of theſe touching or concerning hi 
« office, it ſhall be lawful for the defendant to plead the generi 
« iſſue, and to give any ſpecial matter in evidente, which, hadit 
© been pleaded, would have been ſufficient in law to have di 
c charged ſuch defendant of the treſpaſs.” 
By the 11 C. 2. c. 19, § 2. it is enacted, “ That if an aQiog 
« of treſpaſs be brought againſt a perſon entitled to rents or ſer 
« yices of any kind, or his or her bailiff, receiver, or other pet. 
« fon, relating to any entry by virtue of this act, or otherwile 
s upon any premiſes chargeable with ſuch rents or ſervices, or to 
« any diſtreſs or ſeiſure, ſale gr diſpoſal of any goods or chattel 
© thereupon ; it ſhall be lawful for the defendant in ſuch aQon 
te to plead the general iſſue, and to give the ſpecial matter in ey 
« dence, any law or uſage to the contrary notwithſtanding.” 
See alſo And without mentioning any other ſtatute in particular, it ma 
Sy in the general be obſerved” that in almoſt every ſtatute, which 
1254.) has of late years been made for amending a highway, or far 
— any thing of publick concern, there is a clauſe to the ſant 
e 


6 Mod.zz5, It is in the general true, that the defendant in an action d 
dc treſpaſs cannot give a matter in evidence upon the general ifſue 
which might have been pleaded in bar. 

But in ſome caſes a matter which cannot be pleaded in bar d 

an action of treſpaſs, may be given in evidence * the defendant 

upon the general iſſue in mitigation of damages. 

Bro. Gm. It cannot be pleaded in bar of an action of treſpaſs, that the goo 
bn. for the taking of which it is brought have been reſtored my 
1 


plaintif: but this may be given in evidence by the deferidant on 
the | iſue in mitigation. of damages; for although the 
laintiff be entitled to recover, he ought only to recover damages 
for taking the goods, and detaining them until they were re- 
red. | | 
f an action of treſpaſs be brought by a rightful executor againſt 12 Maa. 
an executor de ſon: tort, the latter cannot plead payment of the teſ- 44: 
tators debts, to the amount of tlie aſſets which came to his hands 
in bar of the action: but he may give this in evidence upon the 
eral iſſue in mitigation of damages. | | 
If an action of treſpaſs be brought by a huſband for criminal 12 Mod. 


lr 4 converſation with his wife, the defendant cannot plead a licence 3 
1 from the huſband, becauſe a huſband has not a power to grant T Bur the 


ſuch licence in bar of the action; or that the wife was a lewd buſband's - 
woman, becauſe it does by no means follow, that he had a right co ne 
to do what he is charged with having done: but he may give ei- gation of 
ther of theſe matters in evidence upon the general iſſue in mitiga- damages, 


| but in bar of 
tion of damages, the aRtion, Volendi nan fit injurias] 


= "7 "* # _ AS 45 = FRF 4 _—_—_—— 


Trial. 


HERE are ſeveral methods of trial which have for many 


> Fa years been diſcontinued, of which it would not be foreign 
LY WW the preſent title to give an account: but as this has been done 
Net be by divers authors, and nothing new can be thereto added, they 
mg . re omitted, 
885 As divers things, which might very well have been treated of 
W inder this title, have already been treated of under the titles 
ö Ace en, Local and Tranfitory, Bill of Exceptions, Evidence, and 
r 1er err, it is not neceſſary to repeat any of theſe. | 
aj Another thing: which might likewiſe very well have been treat- 
„ 1 yl d of under this title, namely Verdict, ſhall be treated of under 
, ps 1 title Verdict. . 
, 

The 2 matter which appertains to this title ſhall be 
Ain U ranged in the following order: 
ral 1% ) Of a Trial by the Court. 
Al. 1. In the General. 
leten 2. Upon Inſpection. | 
"ER 3. Upon the Examination of Witneſſes. 


pod 19.8 Sſ 3 ; (B) of 


„ 3 Trial. 
Py (B) Of a Trial by a Record. 


(c) Of a Trial by a Certificate. had : 

(D) Of a Trial by a Jury. | at 
Wos ln Dan: no In tr 
(F) Of a Trial at N Prius. RS. — 
(G) Of Notice of Trial. | If 


(H) Of putting off a Trial. | 


(I) At what Time an Inditment may be trig It 
before Juſtices of Oyer and Terminer, of . c 
| 2. 2 r wh ul 
(K) Of the Manner of trying, where more de ci 
one Iſſue is to be tried. the el 
(L) Of granting a new Trial. mA 
1. In the General. n 
2. After a Trial at Bar. va, 
3- On account of a Defect or Miſtake of the Tu It: 
whom the Cauſe was tried. Jug by livere: 
4. On account of a Defect, Miſtake, or Fault of the e,. 
by whom the Cauſe was tried. It ĩ 
5. On account of a Neglect or Miſtake of a Counſelon i tion 
or an Attorney in the Cauſe. ing 2 
6. On account of à Neglect, Miſtake, or Fault of ore & But 
the Parties, or one of his Witneſſes. e 8 cecd | 
7. In an action of Ejectment. 8 this q 
8. In a Penal Action. i 2 q 
9. In an Indictment or Information, 
(A) Of a Trial by the Court. r 
| exped 
1. In the General. princi 
1 Taft, 125. F VERY queſtion. of law ariſing in a cauſe is to be tried h cently 
the court, it being an univerſal maxim, that cuilibet in a be! 
ſua perito eft credendum ; and it being a maxim of law, that ad g Þ <A 
tionem juris non reſpondent juratores. — 
Bro. Trial, If a queſtion ariſe, whether a certain ſentence be a maxim ( ri dec 
pl. 143 law, it is to be tried by the juſtices. 8 
9 Rep. 30. A queſtion concerning the practice of a court is to be tri — 
"egy ff by the court; for the praCtice of every court is the law of W 5a 
a om 
cel caſe. court. 0 
12 Mod. 572, 573. 77 
; 
Bro. Trial, Tt is the province of the juſtioes to determine, what the mea durin, 


p: 343- , of a word or ſentence in an act of parliament is, 


If a man, who at the time of his death was ſeiſed of a houſe, tag. $6. 
had any goods therein, his executors or adminiſtrators ſhall have 
i reaſonable time to take them away; and the juſtices ſhall judge 
what is a reaſonable time, 
The reaſonableneſs of a fine, which has been aſſeſſed by the 7g. 
lord of a manor on the admiſſion of a tenant to a copyhold eltate, 
ſhall be determined by the juſtices upon the circumſtances of 
E caſe. . : 
* a queſtion ariſe concerning the exiſtence of a general cuſtom, Bro. Trial, 
it is to be tried by the juſtices; becauſe every general cuſtom is a pl. 143- 


12 Mod. 
part of the common law. | . 
)e triel It is in the ee true, that a queſtion concerning the exiſtence Bro. Trial, 
| of a cuſtom of a particular place, is to be tried by a jury. pl. 143. 


But, if a queſtion ariſe concerning the exiſtence of a cuſtom of x Inſt. 74. 
re that the city of London, it is, unleſs the corporation be intereſted in 2 Roll. Abt. 
the eſtabliſhment of the cuſtom, to be tried by the certificate of 7” you 
the mayor and aldermen. 

A queſtion concerning the legal effect of a deed is to be tried 1 Inft. 22g, 
by the court; becauſe this, which depends upon the conſtruction nls. Cn 
of the deed, is a queſtion of law, 

If a queſtion ariſe, whether a deed have been ſealed and de- 1 1og, 225. 
livered, this, it being a queſtion of fact, is to be tried by a 
ury. 

Iris the province of a jury to try, whether a raſure or interline- 1 
ation in a deed were made before the delivery of the deed, this be- 
ing a queſtion of fact. 

But, if the queſtion be, whether the raſure or interlineation in a 74d, 
deed be of a thing material, it is to be tried by the court; becauſe 
this queſtion, which depends upon the conſtruction of the deed, 
1s a queſtion of law. 


2. Upon Inſpection. 


[Trial by inſpection, or examination, is, when for the greater 3 BI Comm. 
expedition of a cauſe, in ſome point or iſſue, being either the 33% 
principal queſtion, or ariſing collaterally out of it, but being evi- * 
dently the object of ſenſe, the judges of the court, upon the teſti- 
mony of their own ſenſes, ſhall decide the point in diſpute. For, 
where the affirmative or negative of a queſtion is matter of ſuch 
obvious determination, it is not thought neceſſary to ſummon a jury 
to decide it, who are properly called in to inform the conſcience of. 
the court in reſpect of dubious facts: and therefore when the fact, 
from its nature, muſt be evident to the court, either from ocular de- 
monſtration or other irrefragable proof, there, the law departs 
from its uſual reſort, the verdict of twelve men, and relies on the 
judgment of the court alone. ] 

it a perſon would avoid or reverſe an act, becauſe it was done 
during his nonage, the queſtion, whether he were of full age at the 

814 f ö time 


* 


1 
7 


time it was done, is ſometimes to be tried by a jury, at other ting ndan 


* — 1 
* 


633 
vpß, the court upon inſpection of the perſon. 2 
1 loſt. 380. If the act, which a perſon would avoid, becauſe it was don 
84. 342. during his nonage, were an act in pair, the queſtion, whether 
were of full age at the time it was done, is to be tried by a ju 
1 Inſt. 380. But, if a perſon would avoid or reverſe a judicial act becauſe j 
was done during his nonage, the queſtion, whether he were offi 
age at the time it was done, is to be tried by the court upon inſpꝶ 
tion: for every judicial act ſhall be intended to have been righy 
done until the contrary appear; and it is more proper, that 
| ſhould be tried by the court than by a jury, whether the a& wa 
_____ rightly done. | | 
Bid. An act in pair, which is voidable becauſe it was done dur 
nonage, may be tried by the court upon inſpection, after the yary 
> - who would avoid or reverſe it is of full age. 
1 Bull. There is ſome diſagreement in the books as to the point: by 
40. oY it ſeems to be the better opinion, that a judicial act cannot he 
SAS — tried by the court upon inſpection, after the party whoAvall 
a avoid or reverſe it is of full age. | 
x Inſt. 380, If there have been a trial by the court upon inſpection during 
Oro. Ia. 30. the nonage of a perſon, and he be recorded to be within age,! 
| judicial act may be avoided or: reverſed by him after he is of fil 
age, becauſe it was done during his nonage, 
Moor, 89. If the conuſee delay the engroſſing of a fine, of which an infax 
Ciro. Ja. is conuſor, the court will at the prayer of the infant try his age 
8928 inſpection, in order to prevent him from being precluded fron 
bringing a writ of error, in caſe he ſhould be of full age befor 
the fine is engroſſed. | 
Ero. Eliza. If a writ of error be brought to reverſe a fine, and the ent 
616, aligned” be nonage of the plaintiff in error at the time of levy 
Sun the fine, the queſtion, whether he be of full age, is to be tried by 
2 Roll. Abr. the court upon inſpection. 
572. pl. 2. 9 Rep. 30. 


* 


on. 

But 
perſc 
alidit 


I Inſt. 380. If a writ of error be brought to reverſe a recovery by default i 
a real action, and the error aſſigned be nonage of the plaintiff n 
error at the time of ſuffering the recovery, the queſtion, wheter 
he be of full age, is to be tried by the court upon inſpection. 

7 Sid. 322 But, if a recovery have been ſuffered againſt the attorney of 
Raby v perſon, and, upon a writ of error brought to reverſe it, the ermt 
3 Ley. 142. aſſigned be nonage of the plaintiff in error at the time of making 
the warrant of attorney, the queſtion, whether he be of full age 
to be tried by a jury; becauſe, the making of the letter of attorney 

was an act in pats, 
10 Rep. 43 · If an audita querela be brought to avoid a nizance, becault 

Ard ber- it was entered into during the nonage of the plaintiff, dt 

caſe. Carth, Queſtion, whether he be of full age, is to be tried by the cout 

278, 279 · upon inſpection. _ | | 

$ Roll. Abr. It is laid down in one book, that if in an action of account iſſus 


572. o. be joined upon the plea of infancy, the queſtion, whether _ * 


- 
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adant be of full age, is to be tried by the court upon inf 


ON. 

But it is in another book laid down, that the queſtion, whether 1 1ag. 380. 
perſon be of full age, is always to be tried by A jury, unleſs the 
alidity of a judicial act depend upon the queſtion. | 

In an appeal of maihem the court may, at the prayer of the Br Appealy 
-fendant, try upon inſpection of the part, wliether there be a B. K fla 
haihem, pl. 57. 2 Hawk, Pl. C. c. 23. C 27. 


As the court have a power, in caſe the defendant in an appeal Bro. Trial, 
f maihem pray it, to try upon inſpection. of the part whether 2. 57. 
gere be a maihem, the plaintiff in an appeal muſt always appear 2 
perſon, that the court may have an opportunity, in caſe it ſhould 527. 
- ſo tried, of inſpecting the part. 8 | 
If, where the trial is by the court upon inſpection, there be à 2 Roll. Abe. 
pubt upon inſpecting, the court has a power of requiring or re- 573· pl-3+ 
eiving other evidence. PA 
If the queſtion whether J. S. be of full age is tried by the court 13:7; 
pon inſpection, J. S. . at the time of inſpection be examined 
the court upon a voir dire concerning his age. 6-24 
An audita querela being brought to avoid an execution upon a Carth. 292; 
cognizance, and the age of the recognizor being tried by the 279; e 
purt upon inſpection, the court examined his mother and another oe ge 
itneſs concerning the age of the party inſpected; who both 573. pl. 4. 
zis age by NP" that he was not of full age. The court, being ſtill doubt- . 
ded fron l, ordered a copy of the regiſter of the pariſh where he was born 
ge befor iP de produced. | 4 

If the court upon inſpecting the part in an appeal of maihem Bro. Appeal, 
the em doubtful whether there be a maihem, a writ may be awarded f, 46. 
f levying WF the ſheriff, to return ſome able phyſicians-and ſurgeons for the 2 
tried her information of the court. 2 Hawk: Pl. C. c. 23. & 27. 
(If a man be found by a jury an idiot à nativitate, he may come 
perſon into the Chancery bilore the chancellour, or be EE + "A 
lefault u ere by his friends, to be inſpected and examined, whether idiot 
aintif u not: and if, upon ſuch view and inquiry, it appears he is not 
whether the verdict of the jury, and all the proceedings thereon, are 
gion. terly void, and inſtantly of no effect. | 
ney of: Upon a writ. of error from an inferior court, that of Lynn, the Cro. Elis. 
e ror aligned was, that the judgment was given on a Sunday, it 227+ | 
f makin ppearing to be on 26th February, 26 Eliz. and upon inſpection 
all age i the almanacks of that year it was found, that the 26th of 
attorney ruary in that year actually fell on a Sunday: this was held to 

a ſufficient trial, and that a trial by jury was not neceſſary, al- 
| becauſe "Ty was an error in fact; and ſo the judgment was re- 


tiff, the ge 
# * If the court after having inſpected, and receiving other evi- Bro. Tris 
nce, be ſtill doubtful, it has a power of refuſing. to determine pl- 60. 
unt i ter in queſtion, and may ſend it to be tried by a jury. 
the dte 8 ö 
fendant 


3. Upon 


» > 


Crial. 
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3. Upon the Examination of Witneſſes. 


83 
— 


5 Rep. 3. Every queſtion, which ariſes upon a challenge to the 
a — 3 the jury, is to be tried by the — *. the eration 
| | cella's caſe, neſſes; for unleſs every ſuch queſtion, although it depend upon 

matter of faCt, be ſo tried, there would be a delay of juſtice, 
| Cro, lis, If a queſtion ariſe, whether a piece of written evidence wy 
ml „ delivered by one of the parties to the jury after they went ſm 
tte bar, it is to be tried by the court upon the examination g 
| witneſſes. 5 
9 Rep. 30 The defendant pleaded, that the plaintiff who had appeatedh 
— Mar. attorney was dead, 1 a perſon came into court, and ſa 
cell's caſe, he was the plaintiff. This being denied by the defendant, it wy 
Bro. Exam. holden to be a proper queſtion for the determination of the cou 
Pl-35- upon the examination of the attorney, whether this were the per 
for whom he had appeared. | 

Bro. Trial, If in a writ of dower the iſſue be, whether the huſband of th 


pl. 36. woman claiming dower be living, the iſſue is to be tried by te 


"9 Rep. 30. court upon the examination of witneſſes, day | 
Bro, Trial, If an appeal be brought by a woman of the death of her hullWrccor 
pl. 90. band, and the defendant plead that the huſband is living, and ie the r 
9 Reg. 30. be thereupon joined, the iſſue is to be tried by the court upon th If 

bf examination of witneſſes. - - by th 

2 Roll. Abr. If a queſtion ariſe concerning a fact ſuggeſted to have ben Bu 

ex pl. 13- done beyond the ſeas, it is to be tried by the court upon the ue be 

15. + Þ* amination of witneſſes; for a jury cannot be ſuppoſed to have form 

knowledge either of the fad, or of the witneſſes who may be U Led. 

; duced to prove it. . ods If 

Bro. Trial, If upon a trial by the court of a queſtion of fact upon the it 

Pl. 60. amination of witneſſes the court be doubtful, it has a power, n point 

; vided it be not ſuggeſted that the fact was done beyond the ſea B 

of ſending the queſtion to be tried by a jury. 78 

' theri 

(B) Of a Trial by a Record. 5 

| aQtio 

9 Rep. 30. FE VERY queſtion ariſing in a cauſe concerning a matter of ts queſt 

— ng cord, is to be tried by the record; becauſe a record imp be tr 

ED cafe, in itſelf ſuch verity, that an averment contrary thereto is not Br 

1 Inſt. 117. be received. The receiving of ſuch averment would moreover E quelt 

Jenk. Cent. attended with great inconvenience z for if one averment could WY cuſs 

— received to contradict a record, another might be received to d po 

tradict the ſecond record, and ſo it might go on ad infinitum. It 

Bro. Trial, If an iflue be joined upon the plea of nul tiel record, it is w Pract 

2b . Abr. tried by the record. mY 
574 N | 

Typ per If a queſtion ariſe concerning a privilege claimed by a al x _ 

Wh x que 
n Pak, :5- borough under a charter, it is to be tried by the record of WR - 
| charter, x cord, 


Tit 


TCruerial. | | 635 8 
ion, whether a man be an of a court, is to du. 56. 
meets = 


Ys 


e tried by the record in which the atto the court are en- eg _ 
olled. | Trial, pl. 6. Ld, Raym. 1173. 


r The queſtion, whether an original writ were ſued out, is to be Hob. 244- 
n of wi; d by a jury 3 becauſe the writ is not recorded, until a return Peter v 
d upon ed D} | Stafford. 
lice de made thereto. © 3 : x 
If the queſtion be general, whether a defendant did appear, it Co. E. 
4 * ; to be tried by the record; becauſe the appearance ought to be 189, 
— ntered upon the record. | . ls Marſtal, 
But, if the queſtion be, whether a defendant appeared at a day pid. 
peared WWcertaio, it is to be tried by a jury: for it is not neceſſary, that the 
and (a lay of appearance ſhould be entered upon the record. 
8 it wa [In caſe of an alien, whether alien friend, or enemy, ſhall be 6 Rep. 53. 
the cout 


ried by the league or treaty between his ſovereign and our's, for 3 Bl. Comm. 
every league or treaty 1s of record, 334+ | 
So, whether a manor be held in ancient demeſne or not, ſhall 9 Rep. 31. 


he perſa 


nd of ty ihe tried by the record of demie/day in the king's Exchequer. ] a 

d by th If the queſtion be, whether a perſon were rendered at a Hob. 210. 
day certain in diſcharge of his bail, it is to be tried by the V*by „. 

her ha record; becauſe the day of the render ought to be entered upon * 

and ihe the record. | | | | 


If the queſtion be, whether a deed be enrolled, it is to be tried 4 Rep. Ka 


upon the 
by the record of enrolment. © wes. 


ave ben But, if the queſtion be, at what time a deed was enrolled, it is 4 Rep. 71. 
n the er to be tried by a jury; becauſe it is not neceſſary, nor was it 1 
have n formerly the practice, to mention the time of enrolling a 2 
ay be 1 dec. 


If the queſtion be, whether J. S. were ſheriff of the county of 9 Rep. 
A. it is to be tried by the record; becauſe every ſheriff is ap- 2b 


pointed by letters patent, which are always recorded, 5 —— _ 


But, if the queſtion be, whether J. N. were under-ſheriff to Bro. Trial, 
J. S. it is to be tried by a jury; for the appointment of an under- P. 113. 
theriff is never recorded. | 

If a ſheriff, after having returned a cepi corpus, plead to an 2 Rell. Abr, 
action of eſcape, that the party never was in his cuſtody, the $574 Pl. 3. 


31. 
n the ex of 


wer, pn. 


| the ſeas 


ter of u. queſtion, whether the party was ever in the ſheriff's cuſtody, is to 

d impomi de tried by the record of the return. 

» is not v But, if a ſheriff, who arreſted J. S. return non eff inventus, the 2 Roll. Abr. 
Yreover i queſtion, whether J. S. were arreſted, is to be tried by a jury; be- 574. fl. . 


t could x 
ed to cos 
tum. 
it is tox 


cauſe it depends upon the truth of the return, and not upan the 
import thereof. | | | 

It a man juſtify the having done a thing as a juſtice of the 2 Roll. Abr. 
peace, the queſtion, whether he were a juſtice of the peace, is to 574: Pl. 9. 
be tried by the record of the commiſſion of peace 

If the queſtion be, whether a perſon have a right to a peerage Lad. Raym. 
under 2 writ, it is to be tried by the record of the writ : but, if the 14 Rex v. 
queſtion be, whether a perſon have a right to a peerage by deſcent, — 
it is to be tried by a jury: for it can never appear from the re- 25 
cord, that the perſon claiming the peerage is deſgended from the 
perſon who was firſt created a peer, 


Bigg v. 


vn 


/ 
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Trial fer 
Pais, 186. cery, it is to be tried by a jury ; the oourt of Chancery, quam 


Bro. Fail. of If a record be pleaded, and an iſſue be joined upon the ple 
nul tiel record, a day is given to bring in the record. 


Record, 
pl. 2. 


Bid. 


Bro. Fail, of If the record pleaded be a record of a ſuperior court, and it k 


Record, 
N. 3. 


Bro. Fail.of Although ſome part of the record pleaded” be not ſet out, thi 


Record, 
pl. 4. 


Lid. 


Bi. Fall of If a record of outlawry of the plaintiff at the ſuit of J. S. K 


pl. 1. 


Hob. 179. 
Coachman 
V. Halley. 


and it be not brought in at the day, this is a failure of record; ly, 


moreover in 


mittimur, from the gourt of cery into the court in which iti 


to the inferior court, and the record be not returned at the dij 


pen 
from the record brought in, that J. S. and J. N. were Joint 
e It 


Triak, 


Palm 524 If a matter of record be alleged merely by way of indi 


to a matter of fact, the trial is to be by a jury; for the quet;a 
in ſuch caſe is not concerning a matter of record. 
If a queſtion ariſe concerning a deeree of the court of Cha, 


court of equity, not being a court of record. 


If the record be a record of the court in which it is p 
cauſe it was in the power of the party to bring it in. 


not brought in at the day, this is a failure of record; becauſe, x1 
certiorari could not be ſent from the court in which it is plead 
for removing the record of a ſuperior court, it was incumbet 
upon the 3 pleaded the record to bring it in. It wy 

I wer to remove the record by a certing 
into the court of Chancery, and afterwards to bring it, by f 


pleaded. 
But, if the record of an inferior court be pleaded, and x a: 
tiorari have been ſued out from the court in which it is pleadel 


this is not a failure of record; becauſe the party who pleaded the 
record, has not been guilty of neglect: but it is his duty toſue 
out an alias certiorari, and afterwards a pluries, and ſo to continu: 
proceſs, until the record is returned, | 
is not a failure of record; for it is not neceſſary that'any mon 
ſhould be ſet out by the party who has pleaded a record than 
material for him. 

If a man plead a record of a recovery of one aere, and the 
record brought in is of a recovery of two acres, this is not a failute 
of record; for if two acres were recovered, one certainly was. 

If a man declare upon a recognizance of J. S. and it 


and ſeverally liable for the whole ſum mentioned in 
cognĩizance, this is not a failure of record; it being ſufficient 
ſhew, that F. S. was liable for the whole ſum mentioned in the 
recognizance. | | 

A variance in the record brought in from the record pleaded, 
an immaterial part, is not a failure of record. 


pleaded, and the record brought in be of outlawry of the plaintif 
at the ſuit of J. N. this is not a failure of record; for the material 
queſtion is, whether there be a judgment of outlawry of the 
plaintiff, and not at whoſe ſuit the judgment was. | 
If the record brought in vary from the record pleaded as 02 
continuance, this is not a failure of record; the continuance not 
being a material part of the record, 90 


Trial. 637 
| But 2 variance in the record brought in from the record 
Jaded, in a material part, is a failure of record. 

if a man plead a record of a recovery againſt him by the name 1 Barn. 333, 
f Curphey, and the record brought in be of a recoyery againſt a — Ve 
on of the name of Scurfſee, this is a failure of record; uſe . 
Joes not appear to be a recovery againſt the ſame perſon. 
And for the ſame reaſon, if a record of outlawry of che plaintiff Bro. Fail. of 
che name of J. S. knight be pleaded, and the record brought in og 

of outlawry of the plaintiff by the name of J. S. Eſq. this is a ; 
lure of record. | 
If the record of outlawry brought in vary from the record of pyer, 185. 
utlawry pleaded, as to the 2 the exigent, this is a failure of 
cord, the day of the return of the exigent being material. 
But, if a record of one day of a term be pleaded, and a re- Hob. 20g. 
ord of another day of the ſame term be brought in, this is not a p 
Lilure of record; becauſe, as a whole term is but one day in the Hards, —_ 
e of the law, the variance is not material. | 


It wy 

If, however, the ſtate of the pleadings be ſuch, that the party, Bro. Fail. of 
* ho has pleaded a record, ought to ſhew the preciſe day of the 3 
ichn m of which it is, and the record brought in be of a different pl. 1 


y, this a failure of record; notwithſtanding it be a record of the 


1 ame term. 
wh The conſequence of a failure of record is, that judgment is Bro. Fall, of 
No en againſt the party who pleaded the record. 2 
ded the | 5 
y wir (C) Of a Trial by a Certificate. 


T trial by certificate is allowed in ſuch caſes, where the ; BI. mm 


out, thi evidence of the perſon certifying is the only proper cri. 333: 
1 erion of the point in diſpute. For, when the fact in queſtion lies 
than i 


ut of the province of the court, the judges muſt rely on the 

lemn averment or information of perſons in ſuch a ſtation, as 

ffords them the moſt clear and competent knowledge of the 

ruth. As therefore ſuch evidence (if given to a jury) muſt 

ne been concluſive, the law, to ſave trouble and circuity, per- 

ts the fact to be determined upon ſuch certificate merely.) 

lt is in the general true, that if a queſtion ariſe in a temporal 

urt, concerning a matter which is only triable in a ſpiritual 

vurt, it muſt be tried by the certificate of the ordinary. 

And ſuch queſtion cannot be tried by the certificate of a deputy $ Rep. 68, 
the ordinary, unleſs the ordinary be out- of the realm in the 83 4 
7 ſervice. 1 Init, 134. Bro. Certif, de Eveſque, pl. 30 


7. Ab But, if a biſhoprick be vacant, a queſtion which is triable only 2 Roll. Abr. 
bini the biſhop's court, may be tried by the certificate of the guar- 375, 5 
LINES lan of the ſpiritualties. , ae 

yof th fa matter which is only triable in a ſpiritual court be pleaded Bro. Certif. 


iadatement of an action in a temporal court, it is not to be tried 2 
the certificate of the ordinary; becauſe ſuch trial would not {ah Abr. 
a this caſe be peremptory. 588. pl. 3. 


The 


„ 


| Bro. Baſt. It follows, that as the plea of ne ungues accouple in loyal nan 


Lew. 41. Tiage can be put in iſſue, is only to be pleaded in a real adi 


x Lev. 41. In action of debt upon a bond, conditioned for the payments 


x | 3 
—_ ct. ͤ 
2 Show. 53. The queſtion, at what time an act, which is only triable u 
e.. ſpjiritual court, was done, is not in the general to be tried h. a 
8 certificate of the rap age But, if the time of doi 4 
Td which is only triable in a ſpiritual court, be material, ſuch queqy, WM 

is to be tried by the certificate of the ordinary, ond 
Bro. Bat. If a queſtion ariſe in a temporal court concerning (pus 
pt. 28. fl. baſtardy; namely, whether F. S. was born before his father u 
1 mother were married; it is not to be tried by the certificate of 
highly im- ordinary; becauſe the marriage being admitted, the queſtion 
proper to.re- cerning the time of birth of 7. S. may be properly tried in 
of a queſtion temporal court. | 
of ſpecial baſtardy to the ordinary; who, whether the child be born before or after martiage, wi 
ſure to certify him legitimate. ] 4 


— 


Bro. Bat. It was formerly holden, that if a queſtion aroſe in a temp 
pl 9. p-17- court concerning general baltardy ; namely, whether the fat 
pl. and mother of J. S. were married; it was in the general to 
tried by the certificate of the ordinary; becauſe a queſia 
concerning the validity of a marriage can be only tried i 
| ſpiritual court. / 

Bro. Baſt, But it was at the ſame time holden, that if the queſtion did nf 
pl. 3-pl-9- ariſe before the death of the perſon whoſe legitimacy vn 
queſtion, it might be tried in a temporal court. 

1 Show. 3 And it has been for many years holden, that the queſtin 
Alen v. whether there has been a marriage in fact, is in all caſes tnabley 
Salk. 437. à temporal court; for that the certificate of the ordinary is nm 
| neceſſary, unleſs the queſtion be whether the father and mathe 
were lawfully married. 


pl.9- , monie, which is the only plea whereby the lawfylneſs of a mas 


the certificate of the ordinary is not at this day neceſſary in a pt 
ſonal or mixed action. | 


Baſſet v-. a ſum of money to the plaintiff upon the day of his marriage, tl 
Bro. Bat, defendant pleaded ne ungues loyalement marrie. Iſſue being join 
Kue. upon this plea, there was a verdict for the plaintiff. In aneſ i 
437- judgment it was inſiſted, that the lawfulneſs of the mami 
ought not to have been tried by a jury. But by the court—1l 
material part of this iſſue is married or not. The plaintiff my 
have demurred to the defendant's plea, on account of the vn 
loyalement being therein contained. As he did not demur 
pleaded to iſſue, and as this is a perſonal action, wherein the n 
fulneſs of a marriage cannot properly come in queſtion, the ti 

was well enough. 
2Inft. 133. If a queſtion ariſe in a temporal court, whether J. S. be un 
a ſentence of excommunication, it is to. be tried by the cert 

of the ordinary, 

Bro. Tril, If a queſtion ariſe in a temporal court, whether J. U. 
Pl-31-Pl-53- divorced from his wife, it is to be tried by the certificate of l 
3:6 ordinary, Wh 
5 " 


hcate 
he exi 


* 


able v4 the certificate of the ordinary is neceſſary to the Cro. Eliz. 
d by ty nal of a queſtion in a temporal court, it is alſo neceflary that 755 5 


he certificate be poſitive as to the fact certified; becauſe the . Roll, abr. 
Emporal court cannot determine upon any ſpecial matter therein 591. 


ontained. 


> ſpec In an action of dower iſſue was joined upon the plea of ne unques 1 Barn, 1. 
ther 1 couple in loyal matrimonie. The ordinary being written to by the Eafterly v. 
te of th urt, he certified the evidence adduced before him to prove the — 
lion on. au fulneſs of the marriage; but he did not certify poſitively that 

d in & e parties were law fully married. Upon a motion as of courſe 


or judgment for the demandant, the court refuſed to give judg- 
nent; and ſaid it might be moved upon notice of motion to the 
W-nant, who would then have an opportunity of objecting to the 
uficiency of the certificate, The certificate was afterwards 
mended by returning the fact inſtead of the evidence; and 
agment was given for the demandant, | 


But, if the certificate be poſitive as to the fact certified, it is Bro. Baſt. 
ficient, notwithſtanding the evidence upon which the ordinary Pl. 35, 


ried wi bunded his opinion be therein contained; inaſmuch as this is to RA a 
n n rejected as ſurpluſage. pl. 6. 


It is net neceſſary for the ordinary, who certifies that two par- Co. Car. 
zes were joined together in lawful matrimony, to mention the 35"- 

ay or place of the marriage; becauſe his certificate, provided as —_— 
t be poſitive as to the fact certified, is concluſive. 2 Roll. Abr. ao. pl. 3+ 
y Is nem 
id mothe 
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bn of a clerk, ſhall be tried by certificate from the ordinary or 33* 
netropolitan, becauſe of theſe he is the molt competent judge: but — 7 
nduFien ſhall be tried by a jury, becauſe it is a matter of publick 88. 2 Roll. 
otoriety, and is likewiſe the corporal inveſtiture of the temporal _ 533 
rofits. Reſignation of a benefice may be tried in either way; but RO 
ſeems molt properly to fall within the biſhop's cognizance.] 


If a queſtion ariſe concerning the exiſtence of a cuſtom of the 1 Io. 74. 


ahmen City of London, it may in the general be tried by the certificate of : pe na 
rriage, i ie mayor and aldermen. | [4 _ 2248. ] 
ing jon 

F br 4 But unleſs the party, who deſires to have a queſtion concerning 1 Ing. 74. 


e exiſtence of a cuſtom of the city of London tried by cer- Bro. Trial, 


maria N 

dun- lhcate, ſurmiſe, that when parties have been at iſſue concerning * 
"riff nil be exiſtence of ſuch a cuſtom, it has been uſual to try the iflue by 

the wal e certificate of the mayor and aldermen, the queſtion is not to 


e ſo tried. 

The certificate of the mayor and aldermen of the city of Len- 1 Iaſt. 54. 
n, concerning the exiſtence of a cuſtom of the city, is not to be ? Roll. Abr. 
ent in writing; but is to be delivered at the bar of the court by oP: 

de mouth of the recorder. oo | E 

| If a queſtion ariſe, whether there be a cuſtom of the city of 2 Roll. Abr. 
anden, that every man may devlſe land lying therein, it may be 580. pl. 5. 

ned by the certificate of the mayor and aldermen. | 
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ad Mtachment in London by virtue of a cuſtom of. this city, and iſſue 580. pl. 3+ 
k | b . 


[Ability of a clerk preſented, admiſſion, inſtitution, and depriva- 3 Bl. comm. 


If in an action of debt upon bond the defendant plead a foreign 2 Roll. Abr. 


- 
| 4 
* C 
4 y 


r 72 


ther Sel. 


aldermen, becauſe they are intereſted in the queſtion ; but N. 
jury. 


Ca Litt.74- 
a 3 UI. 
Comm. 
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' which is the trial of privilege of the univerſity, when the dm 


. holden, that the concluſion was right; for that the exiſtence & 


be joined upon the exiſtence of the cuſtom, it may be tr; 
e Rs 
action of debt was brought upon a „ Which od 
that every perſon elected . livery of a certain = 
ay twenty-five pounds for the uſe of the company, The @ 
t pleaded a cuſtom of the city of London, that no perſoh 
capable of being elected to the livery of any company, unlgy 
is a freeman of the city, and that he is not a freeman 
The plaintiff in his replication denied the exiſtence of the cuſtay, 
and concluded with an averment. The defendant demurted, h 
cauſe the plaintiff had not concluded to the country, lt w 


the cuſtom may be tried by the certificate of the mayor af 
aldermen. 

But, if the maybr and aldermen are intereſted in the cul 
concerning the exiſtence of which the queſtion ariſes, it is yh 
tried by a jury. 

In an action of treſpaſs for taking the plaintiff's goods, the & 
fendant pleaded a cuſtom of the city of London, that if any pe, 
ſon, not having a ſhop in the city, carry goods about the ſamey 
ſel, he ſhall forfeit the goods to the mayor, citizens, and an 
monalty, and that it ſhall be lawful for any freeman to ſeize they 
for the uſe of the mayor, citizens, and commonalty; and th 
he, being a freeman, did ſeize them by virtue of the cuſtm 
Iſſue being joined upon the exiſtence of the cuſtom, it was tri 
by the {certificate of the mayor and aldermen. The trial n 
adjudged a miſ-· trial, and the iſſue was afterwards tried by a ju, 
And by the court—The exiſtence of a cuſtom, in which tt 
mayor and aldermen of London are intereſted, is not fit to i 
tried by their certificate : for no man ought to be a judge in l 
own cauſe, | 

The defendant in an action pleaded, that the mayor, cities 
and commonalty of the city of London were entitled to a certu 
ſum of money for wharfage, from the owner of every bi 
brought into Pucenhithe, The plaintiff replied, that every its 
man was, by a cuſtom of the city, exempted from the payne 
of the wharfage. Iſſue being joined upon the exiſtence of i 
cuſtom, it was holden, after argument and long debate, that i 
iſſue ought not to be tried by the certificate of the mayor 


T is 
cau! 
And 
ne tr 


he dif 


If a 
s to tl 
ury; | 
As 1 
Na co 
Ilways 
been at 
t is a | 
If a, 
bs bein 
Ver 


[In ſome caſes, the certificate of the ſheriffs of London (hall x 
a final trial: as, if the iſſue be, whether the defendant be. 
citizen of London, or a foreigner, in caſe of privilege pleaded toi 
ſued only in the city courts. Of a nature ſomewhat fim 


cellour claims cognizance of the cauſe, becauſe one of the pa 

is a privileged perſon. In this caſe, the charters, confirmed) 

act of parliament, direct the trial of the queſtion, whether 3 m7 

leged perſon or no, to be determined by the certificate * — 
6 ; 
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gestion of the chancellour under ſeal; to which it hath alſo been 

dual to add an affidavit of the fact: but, if the parties be at 
Tue between themſelves, whether A. is a member of the uni- 

erlity or no, on A plea of privilege, the trial ſhall be then by 

ury, and not by the chancellour's certificate : becauſe the charters 

;r& only that the privilege be allowed on the chancellour's cer- 
cate, when the claim of cognizance is made by him, and not 
where the defendant himſelf pleads the privilege : ſo that this 
nuſt be left to the ordinary courſe of determination. 

If, in order to avoid an outlawry, or the like, it was alleged, 9 Rep. 37. 
hat the defendant was in priſon, ultra mare, at Bourdeaux, or, in Oo. Lite 74. 
e ſervice of the mayor of Bourdeaux, this ſhould have been 8 324. 
ried by the certificate of the mayor; and the like of the captain 
H Calais, But, when this was law, thoſe towns were under the 
lominion of the crown of England. And, therefore, by a parity 
ff reaſon, it ſhould now hold, that in ſimilar cafes, ariſing at Ja- 
en or Barbadoes, the trial ſhould be by certificate from the go- 
zernor of thoſe iſlands. 

The certificate of the queen's meſſenger, ſent to ſummon home py. 176.7. 
peereſs of the realm, was formerly held a ſufficient trial of the 
ontempt in refuſing to obey ſuch ſummons. . 

If there be any queſtion reſpecting the practice of the courts in Broughton 
= it ſhall be determined by certiſicate from the judges 8 
a $03» 

So, the courts will inform themſelves whether a highway Rex v. 


indifted) is in repair, by certificate from the juſtices of the Seal. 


If a queſtion ariſe, whether an original writ ought to bear tefle 1 P. wms. 
on the day it was beſpoken at the curſitor's office, or upon the day 4225 a Co 
t was ſealed, it is to be tried by the certificate of the principal and died of 


ſiſtants of the curſitor's office. Chewtoa, 


(D) Of a Trial by a Jury. 


T is in the general true, that every queſtion of fact ariſing in a 

cauſe is to be tried by a jury. 

And in divers caſes wherein a queſtion of fat may be other- Bro. Trial, 
"le tried, it is, as under the foregoing heads has been ſhewn, in ?!- 60. 


be diſcretion of the court to ſend it to be tried by a jury. JO _ 


If a new offence be created by a ſtatute, and the ſtatute be ſilent 7 Mod. 99. 
$ to the manner of its being tried, the trial thereof is to be by a — 0 
ury; this manner of trial being agreeable to magna charta, Tet 

As the queſtion, whether there ought to be a common council $ayer, 37. 
2 corporation, conſiſting of a certain number of perſons, muſt Rex v. The 
avs d d , Mayor and 

ys depend upon a queſtion of fact, namely, whether there have Burgeſſes of - 

en an uſage in the corporation to have ſuch common council, Norting- 
£15 a proper queſtion for the determination of a jury, * 

a queſtion do not depend upon an act alone, but upon an act 1 H. H. p. 
Is _ — with a certain intent, the intent as well as the act ©: 229+ 


Vol. VI. Tt muſt 


Crial. 


muſt be tried by a jury: becauſe the intent is in ſuch caſe the oy ugh 
terial thing, and the jury muſt judge thereof in the beſt mane e pl 
they are able from the circumſtances which attended the a8. eceſſat 
Bro. Iſſue, If the iſſue be, whether a tenant chaſed his beaſts from a many it n 
pl. 45 after the lord who came to diſtrain had ſeen them upon the mang. Ape 
with an intent to prevent them from being diſtrained, the int itneſſc 
muſt be tried by a jury. an a 
Bro. Iſſue, If the iſſue in an information be, whether the intent of the & were 
+a fendant was to carry wool, which had been by him put on bon pus ad 
C. 229. A ſhip, to Calais, the intent muſt be tried by a jury. was | 
Hob. 217 If an agreement be, that a certain fact ſhall be proved, it my — 
Doole, be proved to a jury; this being the legal way of proving a ma 
Hob. 93 of fact. 2 a 
5 Rep. 108. Sid. 313. Cro. Jac. 38 1. Y th 
Hob. 21. But, if a particular manner of proving a certain fact have hex wo 
Crookhay y- agreed upon, it mult be proved in the manner agreed upon, realo 
5 Rep. 108. Sid. 313. Hob. 93. ** 
3 Lev. 241. If an agreement be, that a certain fact ſhall be proved beim ugh | 
n J. S. it is to be proved by witneſſes to be examined by J. &. Rab 
Cro. Ja. And although an agreement be in general terms, that a certi 5m 
wn . fact ſhall be proved; yet, if it appear clearly from any circun 2 
1 ſtance attending the agreement, that the parties did not intend fee F 
proof to a jury, the fact may be otherways proved, 
, cour 
Cro. Ja. 381. If an agreement be, that a certain fact ſhall be proved in tw 
cud : 1 a mats cauſe, 
. 2 days, it is not neceſſary that it ſhould be proved to a jury ; fd ne 
as a trial by a jury can never be had within ſo ſhort a ſpace bre th 
time as two days, ſuch trial could not have been intended, Bat it 
Luta 665, The condition of a bond dated the 23d day of Auguſt was, lu hs bs 
1 the obligor ſhould pay to the obligee ten ſhillings, for every tui 
' ſhillings which the obligee ſhould by ſufficient proof make Trials 
that J. F. was indebted to him; and that one half of the fm appe 
ſhould be paid on or before the 25th day of November then nt her of 
enſuing. An action of debt being brought upon the bond, the ue. 
fendant pleaded, that the plaintiff did not make it appear by lus Jn anc 
ficient proof, that J. S. was indebted to him in the ſum of tw the d. 
thillings. Ihe plaintiff reptied, that beſore the ſaid 25th d o/ 
November he and J. S. ſettled an account, by which J. S. ache eld ar 
ledged himſelf to be indebted to the plaintiff in the ſum of zu And i 
Upon a demurrer to the replication it was inſiſted, that the matt. 
of the debt ought to have been made to a jury: but it was hold that 
that ſuch proof could not have been intended; becauſe a t has 
a jury could not have been had before the time limited for ral a 
payment of the money muſt have expired. 4 ſew! 
If it be neceſſary that a fact ſhould be proved to a jury, # difficy 
not neceſſary that it ſhould be proved in a previous action. It wat 
you's $45 A promiſe was made by J. S. to pay J. N. three pounds, tion w 
S. his proving that a certain cock won his battle. An action ws Oo 
2 Leon. 215. | boch the 
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ught for the money, J. S. pleaded that this had not been proved. 

e plea was holden to be bad. And by the court—lIt was not 

eſſary to prove this before the bringing of the preſent action; 

it may be proved at the trial thereof, 

A penalty was given by a ſtatute, upon its being proved by two Cro. Ja. 
meſſes, that a certain thing thereby prohibited had been done, , 

an action of debt for the penalty, the queſtion was, Whether Rather. 
were neceſſary to prove the offence by two witneſſes in a pre- : 
us action, before an action could be brought upon the ſtatute. 

was holden not to be neceſſary ; for that this may be proved in 


e action upon the ſtatute. 


(E) Of a Trial at Bar. 


the ſtatute of ſecond Weſtminſter c. 3o. trials at bar, which 

pere before had in all cauſes, are confined to ſuch cauſes, as 

reaſon of the greatneſs and variety. of the matters in queſtion 

quire a more ſolemn examination, 

A trial at bar cannot be had without the leave of the court, al- 2 Lill. Abr. 


d befor pugh both parties deſire to have a cauſe tried at bar. [v.44 696. 
Ar It is laid down in one book, that unleſs it appear, that the mat- 1 Barnard, 


in queſtion is of conſiderable value, and that ſome difficult = 

eſtion will probably ariſe at the trial of the cauſe, the court „ — 

ght not to grant a trial at bar. i | 

The eftate in queſtion was of the value of 3000 J. a year; yet Salk. 648. 
court refuſed to let an action of ejectment be tried at bar; Foil Send. 

cauſe, as the leſſor of the plaintiff claimed under the defendant, —_ 

id not appear, that any thing more would be neceſſary than to 

pre the execution of a conveyance. 

But it is in other books laid down, that the granting of a trial 2 15 Abr. 


Rage how - a 741. 
bar is diſcretionary in the court. Str. 696. [x Term Rep, 364.] 


a Certai 
circun 
intend; 


d in tw 
ury; io, 

(pace d 
ed. 
was, l 


ry tem 
ke appet Trials at bar were granted in two modern caſes, although it did gt. 52.479. 
the (amt t appear, that any difficult queſtion would ariſe at the trial of 
* 9 her of the eauſes; becauſe the matters in queſtion were of great 

, the 06 lue. 

ar by Un another caſe the court granted a trial at bar at the inſtance 1 Barnard, 
of tuen the defendant ; becauſe the plaintiff had laid his damages at Pr . 
th dayd oo J., although it did not appear, that any difficult queſtions 8 
„ache eld ariſe at the trial of the cauſe. | Jeffries. 
| of zun And in another caſe the court granted a trial at bar, although Str. 644. 
the puh matter in queſtion was very inconſiderable; becauſe it appear- ore — 
as holdeh that the examination would be difficult. Ss 


a i has been bolden, that, in order to induce the court to grant 1 Barnard; 

d for WV rial at bar, the particular value or difficulty of the cauſe muſt ado 
A ſhewn ; for that it is not enough to ſwear generally to value „, Was. 

jury, A difficulty, 

on. It was 3 in order to obtain a trial at bar, that the exami- Sayer, 79 

nds, aon was expected to be long and difficult, and that the matter — Im 

tion ball queſtion was of great value. A trial at bar was refuſed. - And Cunha 


brows the court—It is very eaſy to allege generally, that there is chen. 


TT value 


| 
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value in a cauſe, or that the examination is expected to be lu 
and difficult: but the court ought not to grant a trial at har, u. 
leſs the particular value or difficulty be ſhewn ; becauſe tia 
bar are very expenſive, and the granting of many would 
the court from diſpatching the buſineſs of other ſuitors, 
MS. Rep. It was ſaid by Pratt, Ch. J. that the molt proper caſe for gran 
Whitaker v. ing a trial at bar is, where it is likely that a queſtion of law y 
3. ariſe, and that this will be ſo complicated with a queſtion of fac 
ii C. B. that the whole matter muſt be determined by the jury under ty 
direction of the court: for that, how difficult ſoever the queliy 
of law which is yaw to ariſe may appear to be, if it be not en 
plicated with a queſtion of fact, there is no neceſſity to gran 
trial at bar; becauſe the queſtion of law may be reſerved fort 
conſideration of the court. 
Str. 696. It is in the general true, that the court will not grant a i 
1he caſe of at bar before an iſſue is joined; becauſe the court cannot july 
8 before it is known what the iſſue is, of the propriety of trying 
Shurch. at bar. | 
:2Mod.331- 


doe v. Doe, But in an action of ejectment the court will grant a trial uh 


.n the de- before iſſue is joined: otherwiſe it would generally be in the & prof 
miſe of fendant de gland £ ne f | as gr: 
Cholmond. fendant's power to prevent the plaintiſt from moving lor a t T1 

Ivo; at bar; iſſue being ſeldom joined in ſuch action, until the o Ihe 


. arn- 455+ tunity of moving for a trial at bar, is paſt. 
: aver, 155 A motion being made for a trial at bar, before iſſue was jon 
hon. in the action, the court refuſed to make a rule to ſhew ca” * ** 

| And by Ryder, Ch. J.—It is contrary to the practice of the cot 


to grant a trial at bar in any action, except an action of ce! pargin 


ment, before iſſue is Joined. 1 

Selk. 644+ If the venue in an action be laid in London, the court cum mo" 
> Lill,. Abr. order it to be tried at bar; becauſe the doing of this wou wy 
Tere 386. contrary to a charter, by which the citizens of London are exeny _ 
{The qo ed from ſerving as jurors out of the city of London. = 
ed this SET the jurors conſent to waive their privilege as citizens, 2 Wilſ. 136., or the paint Ned 
ſent to have the cauſe tried by « Middleſex jury, Dougl. 438-] ot be 
2 Lill. abr. And it is ſaid, that if the venue in an action be laid in Bri *r 
N the court cannot, for the ſame reaſon, order it to be tried at bu br 
» Roll. Abr. If a civil cauſe be carried on in the name of the king it mi — | 

+3 N. B. Always be tried at bar, unleſs there be a ſpecial warrant for gr 1 

244 ing a writ of 1% privs; becauſe the ſtatute of ni, prius does 2 

extend to the king. ue 0 

Bro. Nifi The Attorney General may pray a trial at bar in any civil e a 

us, pl. wherein the king is intereſted ; for, as the ſtatute of ni priu l e 

: laſt. 424. not extend to him, the king has a right to try every civil cauk! be p 

£3, 65t., Which he is intereſted at bar. hs © 

Selk. 625. A trial at bar was granted at the prayer of the Attorney C But 

nde cat, ral in an action againſt the governor of New York, for ſomelt 1 


done by him as governor; becauſe the action was defended it! 
expence of the king. 
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The Attorney Genera cannot prevent the trial of a civil cauſe Salk. 652. 
which the king is intereſted at bar; for although he may, if l 
he king be intereſted in a civil cauſe, always pray a trial at bar, 
does by no means follow that he ſhould have a power to des 
ire a ſubject of the right of trying a cauſe at bar, which is pro- 
er to be tried there. | | | 
The court will not in the caſe of an indictment or information 1 Ventr. 54. 
ant a trial at bar at the prayer of the Attorney General, unleſs en. 
be proſecution be carried on at the expence of the crown; for, 
F the proſecution be carried on at the expence of a ſubject, the 
ing is not to be conſidered as concerned in point of intereſt, not- 
ithſtanding the proſecution is carried on in his name. | 
The Attorney General prayed, that an information for perjury Str. 836. 
led by him ex officio might be tried at bar: but the court refuſed Rex * 
p grant ſuch trial; becauſe he did not allege, that the proſecu- 
jon was carried on at the expence of the crown. And by the 
ourt—As this does not appear to be the caſe, the uſual requiſites for 
trial at bar mult be laid before the court by affidavit. The At- 
prney General, having afterwards received orders from the kin 
o proſecute, did at another day again pray a trial at bar; which 
as granted, . 
The court of King's Bench may grant a trial at bar in an inform- ger, 52. 
jon for a miſdemeanour at the prayer of the defendant. Rex v. Toley. 
A perſon of good character being apprehended by a hundred 12 Mod. 
w ca” robbery, and there being reaſon to ſuſpect, that the proſe- >: 
the cal tion would be carried on with great rigour, for the ſake of diſ- Thompfon- 
of cj harging the hundred by his conviction, a trial at bar was moved 
t. It was not granted in this caſe, becauſe the motion was 
ade before a bill of indictment was found: but it was ſaid by 
alt, Ch. J., that it had been uſual to grant a trial at bar in an 
dictment at the prayer of the defendant. 
The court of King's Bench may grant a habeas corpus for bring- 2 Lil. Abr. 
ga felon to be tried at bar, although the felony was not com- 746. 
ted in the county of Middleſex ; if it appear, that there will 
ot be a gaol delivery at the uſual time in the county in which 
e felony was committed. Bas 
It is ſaid, that an action of debt for not ſetting out tithes being  $id. 407. 
ought by Sir William Morton, one of the juſtices of the court of Morton v. 
ommon Pleas, a trial at bar was moved for, which was granted ' 
itout any affidavit. And by the court If one of the judges 
a maſter in Chancery be a party, the cauſe, however ſmall the 
alue of the matter in queſtion is, may at the prayer of ſuch party 
tried at bar, . 
In another caſe it is ſaid, that a trial at bar is never refuſed, if Salk. 651 
be prayed by an officer of the court, or a gentleman at the bar, Sir Samue! 
ho is a party to the ſuit, e 
But it is doubtful, whether either of theſe caſes be at this day MS. Rep. 
w; for in a very late caſe, in which a trial at bar was moved ho e 8 
dr by the defendant a ſerjeant at law, his pretenſion to a trial at i 
ir on account of being a ſerjeant at law was not much relied 4 C. 3. ir 
pon, and a trial at bar was granted upon another ground. OP 
Tt 3 The 
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1 Mod. The court may grant a trial at bar at the inſtance of 3 perf 
318. Anon. who fues in formd pauperis. | 
Salk. 643, A trial at bar being moved for by the defendant, it was 
Anon. becauſe the plaintiff was poor; unleſs the defendant would 


| agg to take ni prius coſts, in caſe he ſhould obtain a verdiQ, 


12 Mod. The court will not grant a trial at bar in an action of ejeftney, 
38. Sher- unleſs a plaintiff ſuſlicient to anſwer for coſts be named, 
_ Thomas Clarges. 
x Ventr. 64 A trial at bar was refuſed, becauſe the party moving for it ky 
Lady Ba- not paid the coſts of a former trial, at which there was a ve 
tinglaſs's | 
caſe. : againſt her, 
Rep. of Pr. A motion being made, that a cauſe might be tried at bar in t 
In C. B. 66. ſame term it was moved for, upon a ſuggeſtion that the defend 
1 would the next term be entitled to privilege, it was objected, th 
Warwick. it had not been uſual to grant a trial at bar in the term it u 
(a) 2 Salk. moved for (a). The court doubted, and ordered precedents ti 
9] looked into: but the defendant agreeing afterwards to waive hip 
vilege, a rule was made for a trial at bar in the next term, 
2 Lill. Abr. It is a general rule not to grant a trial at bar in an iſſuable tem, 
24. [1 H. Jeſt the other buſineſs of the court ſhould on account of ſuch tn 
Bl. 206. ] de oft 4 ' 
| poſtponed. I; ] 
3 Barnard, But, upon the particular circumſtances of a caſe, the court 
370. 2 Lill. grant a trial at bar in an iſſuable term. 


Abr. 742 — | a n act 
2 Lill. Abr. By an ancient rule of all the courts, every cauſe to be treit r for 
742· bar is to be tried at leaſt fourteen days before the end of a un Ane 


that the courts may be at liberty towards the end of the temy 
proceed upon matters of law, which are the more proper bun 
of the courts. 


(F) Of a Trial at Nifi Prius. 
T* writ of ni prius is ſo called from the words, nj jr 


talir et talis venerint, which are therein contained. 

This writ is given by the ſtatute of ſecond Weſtminſter, e 
for the ſake of delivering parties from the great trouble anda 
pence of trying their cauſes at bar. | 
Bro, Nifi The writ of if privs ought not to be ifſued before the wn 
Prius, pl. I. Jacias is returned; for until this is returned the name of the jun 
* are not of record. | 
Bro. Nifi But a writ of 17 prizes iſſued upon the day of the return of 
Prius, pl. 9. venire facias was holden to be well enough; although it did n 
appear that the w-nire facias was in fact returned before the m 

of niſ prius was iſſued, FE 
It is in the general true, that the defendant in an aCtion 
entitled to a writ of ni privs, unleſs the plaintiff have made de 

in proceeding to trial, | 
Bro. Niñ ut in an adQion of replevin or guare impedit, in both which: 
3 tions the defendant is an actor, he may ſue out a writ of mi 8 
although the plaintiff have not made default in proceeding to nh 


ation 4 
the kit 
If ti 
out by 
bf the 


; of 
JS: 


But 
if noti 
decauſ 
tice of 
ecuntr 
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It has been holden, that the defendant in a writ of error may 
ue out a writ of / privs, in caſe iſſue be joined upon an error 
a fact, although the plaintiff have not made default in proceed- 


1 col og to trial: for that, if this could not be done, the effect of the 

i udgment in the original action might be delayed by the plaintiff 
n error. : ER 1 ; 

eCtrrent; If both parties deſire it, a cauſe which is proper to be tried at 


ar may be tried at niſi prius ; for in that part of the ſtatute, de- 
cribing cauſes which may be tried at bar, it is declared, that if 
oth parties defire it any one of theſe may be tried at niſi prius. 
An action of appeal may be tried at nfs privs. 

Prius, pl. 19. 


dar in th If the plaintiff in a country cauſe have neglected to try it at the 
defendu ext aſſizes after iſſue was joined, the defendant may ſue out a 
Qted, the nit of niſt prius with proviſo. | 

m it w It is ſaid, that the defendant in a town cauſe cannot ſue out a 
ents tk rit of ni privs with proviſo; unleſs the plaintiff have neglected 
ve bim o proceed to trial for the ſpace of one whole term after iſſue was 
mM oined. 


But it has been holden, that the defendant in a town cauſe may 
ue out a writ of ni, privs with proviſo, as ſoon as the plaintiff 
as been guilty of one default in proceeding to trial after iſſue 
vas joined. 

The defendant may ſue out a writ of nf priut with proviſo in 
an action of appeal; whether it be brought tor a capital offence 


e trie t xr for one that is not ſo. 

of a tem And it is ſaid in one caſe, that the defendant in an indictment 
le ws ay ſue out a writ of nfs privs with proviſo. 

er 


But it ſeems to be the better opinion, that the defendant can- 
not, in any cauſe either civil or criminal in which the king is a 
party, ſue out a writ of ni prius with proviſo; becauſe a default 
annot be imputed to the king. 

And it has been doubted, whether the defendant in an inform- 
tion qui tam can ſue out a writ of ni privs with proviſo y becauſe 
the king is graſs a party. 

If two writs of ui prius, with proviſo, one of which was ſued 
out by the plaintiff, the other by the defendant, come to the hands 
of the ſheriff, it is in his option to return which he pleaſes. 


(G) Of Notice of Trial. 


urn of l 8 5 . 8 ; 
* 1 is in one caſe. ſaid, that notice of trial, which muſt be in 
e the n writing, cannot be given in the country. 


hut in a ſubſequent caſe the following diſtinction is taken, that 
if notice of trial be given with the iſſue, it muſt be given in town, 
decauſe the ifſue can only be delivered in town: but that if ho- 
tice of trial be not given with the iſſue, it may be given in the 


ccuntry. : 
Tt 4 Fight 
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2 Lev. 5, 


Dennis v. 
Dennis, 


Bro. NiG 


2 Hawk. Pl. C. c. 42. 52. 


Gilb. Hiſt, 
CP. 91. 


Did. 


Rep. of Pr. 

in C. B. 101. 
illiams v. 

Jones. 


1 Sid. 316. 
Anon. 
iVentr, 315. 
Anon. ; 


2 Hawk, Pl. 
C. c. 42. 


2 Leon. 110. 
Knevit V. 
ay lor. 


Aro. Proces, 
pl. 56, 

2 Roll. Abr. 
666. 


Gonodright 
V. Hobhin, 
Barnes, 298. 


Taſhburne 
\ Havelock, 
Barnes, 306. 


. 
' 
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Eight days notice of trial are ſufficient, if the cauſe is to be try re Of 
in London or Weſtminſter, and the defendant do not refide abo ice of 
forty miles from theſe cities reſpectively. | It h 
By the 14 G. 2. c. 17. $4. it is enacted, “ That no india. en 2 


„ ment, information, or cauſe whatſoever, ſhall be tried befor by an. 
© any judge of aſſize or ni prius, or at any fitting in Lond u 
6 W, Auges, where the defendant reſides above forty miles fro 
* the ſaid cities reſpectively, unleſs notice of trial in writing by e con 
© & been given at leaſt ten days before ſuch intended trial.“ 
Bowler v. Before the making of this ſtatute, the 2 of the cours 
22 was to give fourteen days notice of trial, if the cauſe were to h 
230% tried in London or Weſtminſter, and the defendant reſided aboy 


forty miles from thoſe cities reſpectively; and it has been holde, ＋ 
that as the words of this ſtatute are not in the negative, namely, {ot „ 
b lone 


that no more than ten days notice ſhall be given, the practice of th 
courts, which is the law of the courts, is not taken aun; 
and, conſequently, that fourteen days notice are in ſuch caſe {il 
f neceſſary. 

Brind v. [Although the venue be laid in London, and the defendant x 
. arreſted there, yet, if his reſidence be above forty miles fron 
7203. town, the notice required by the ſtatute and the practice of th 
Douglas v. court muſt be given. 


But, 
ſecor 
ial; 
pluſage 

77 
ff trial 
It is 


Ray, 

4 Term Rep. 552. auſe t 
Per Aſh- But, if one of ſeveral defendants reſide within forty miles d ew n 
.. Londen, ſo long a notice is not neceſſary. dis per 


Alt 


519-20. . 0 
Frampton Where iſſue is joined early enough in a term, notice of trial mu * 
v- Pare, be given in the ſame term. n 

1 H. Bl. 65. rial, 
2 Lill. abr. Notice cannot be given of a trial at bar; until the da eepar 
741. pointed for the trial be entered in the book of the clerk of tie Wn acc: 


If th 
it V 
zotice 


It h. 


apers. 
F By the ancient rules of the courts of King's Bench and Commat 
Pleas, a whole term's notice is neceſſary to be given, before then 
can be any proceeding in a cauſe, wherein there has been no pts 
ceeding for the ſpace of four terms. 


Some doubts having ariſen concerning the conſtruction of thei | 4 
rules; it is by a rule of the court of Common Pleas of Eoin re 
13 G. 2. ordered, © That in every cauſe, wherein there has ben FIN 

* no proceeding for four terms, excluſive of the term in whid Not! 


- « the laſt proceeding was, the party who deſires to proceed ag 

« ſhall give a term's notice to the other party of ſuch proceeding 

& that ſuch notice ſhall be given before the effoign-day of tit 

« fifth or other ſubſequent term; that a judge's ſummons, if u 

& order has been made thereupon, ſhall not be deemed a pv 

&« ceeding; but that notice of trial, although it was afterwand 

* countermanded, ſhall be deemed a proceeding within the meas 

ing of this rule.“ | 

3 Sid. 92. [t has been holden, that although a cauſe have been at ifſue mot 
Powis'scale. than four terms, if the trial have been delayed by reaſon of * 


nay be 


It w 
andir 
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It w 
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nleſs 
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e of parliament, it is not neceſſary to give a whole term's no- 

ice of trial. | 

| T has been alſo holden, that if the trial of. a cauſe, which has 7:4. 

en at ifſue above four terms, have been delayed part of the time [ Hayley v, 


= y an injunction from a court of equity, it is not neceſſary to give Dougi. 
wha © \ whole term's notice of trial. 71-2] 
es fron If notice of trial have been countermanded, it cannot afterwards Barn. 3or. 
ing ha e continued: but new notice mult be given. — v. 


If the name of the cauſe be not inſerted in the notice of trial, Barn. 297. 
e notice is not good; and this defect is not cured by inſerting 12 
- name in the continuance of the notice. ar 


1 a : : 
— Notice of trial can be continued only once; for the court will Barn. 292. 
name). “ ſuffer this, which amounts to giving ſhort notice of trial, to be ER 

e of f. lone 2 ſecond time. 0 {2 Str. 11 19. Green v. Giffard. S.P.] 


But, if the full time required for new notice of trial be given in Id. 
ſecond notice of continuance, this is good as a new notice of 
ial; for the court will reject the words of continuance as ſur- 


(ant luſage. 
es fron If a cauſe be made a remanet pro defectu juratorum, new notice. 2 Lill. Abr. 
: of th trial muſt be given, 744 


It is ſaid, that if a cauſe were made a remanet by the judge, be- 2 Lin. Abr. 
auſe there was not time to try it, there is no neceſſity to give a 745 
ew notice of trial ; for that the defendant is in ſuch caſe bound at 
is peril to attend until the cauſe is tried. 

[Although the plaintiff has undertaken peremptorily to proceed Ikfield v. 
trial at the next aſſizes, yet the defendant is not bound to attend Weeks. 
nd be prepared with witneſſes, Sc. without having had notice of 222. 
rial, Nor will he be allowed the coſts of ſuch attendance and 
reparation, though he obtain judgment as in caſe of a nonſuit, 
on account of the plaintiff's not proceeding to trial.] 

If the defendant proceed to trial of a cauſe under a writ of %, Rep. of Pr. 


miles d 


rial mul 


day . 
k of the 


Zommot iu with proviſo, he is liable to the ſame rules, as to the giving in C. E. 
Ire then botice of trial, as the plaintiff would have been. 1 


no pſ6 


of thek 
f Eaſt, 
has bee 
in which 


It has been holden, that although the defendant, who has re- Sayer, go. 
noved an indictment, be obliged by the recognizance entered into Rex v. 
pon removing it to try the iſſue which ſhall be joined at the next 
ze, he muſt give notice of trial; and that entering notice in the 
ee - book is not ſufficient notice. 

Notice of countermanding a trial, which muſt be in writing, Barn. 298. 


ed agu dla | 
hay be s Goodright 
oy pay de given in the country v. Hoblin, ul Pr. 490. ] 
. * It was heretofore ſufficient to give two days notice of counter- Rule of K. 
* anding the trial of a cauſe, which was to be tried at a fitting in 3 Mich. 
N ondon or Weftmi | 40S 
rerwark or Weſtminſter, 


It was alſo heretofore ſufficient to give two days notice of coun- Barn. 305. 
rmanding the trial of a cauſe, which was to be tried at an aſſize, Stafford v. 
nleſs the notice were delivered to the agent in town; in which 2 
alc tour days notice was neceflary, 
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Buy the 14 G. 2. c. 17. Fs. it is enacted, &« That where wy 
« party ſhall have given notice of the trial of any cauſe, bein 
4 any judge of aſſize or ni privs, or at any fitting in Lind g 
« Weſtminſter, where the defendant lives above forty miles hr 
« the ſaid cities reſpectively, and ſhall not afterwards counts. 
« mand the ſame in writing fix days at the leaſt before ſuch z 
e tended trial, every ſuch party ſhall be obliged to pay the l 
e coſts and charges, as if ſuch notice of trial had not been cum 

| „ termanded.” | | 
7 Reg. gen. [Where ſhort notice of trial is to be accepted in country cal 
yTerw Rep it is the rule of the court of King's Bench, that ſuch notice ſu 
v60. Tidd's , : 

Pr. 490. be given at leaſt four days before the commiſſion- day, one day a 
cluſive, and the other day incluſive. But in town cauſes, ty 
days notice ſeems ſufficient in ſuch caſe; but it is uſual to on 
as much more as the time will admit. And Sunday is to be 2 
counted a day in theſe notices, unleſs it be the day on which th 
notice is given.] 


(H) Of putting off a Trial. 


x Ventr. 33. T HE trial of an indictment was proceeded to, notwithſtandiy 
Rex v. Ben- & an order under the ſign manual to the clerk of the crowny 
enter a ceſſer of proſecution. And by the court We are not 
delay a cauſe by reaſon of the great or little ſeal. 


defent 
One. 


But 


MS. Rep. A motion being made, at the inſtance of the defendant, to efſar) 
Rex v. off the trial of an indictment for a miſdemeanour on account of th pf the 
ron pes abſence of a material witneſs, it was inſiſted, that the trial ou affida\ 
33 . not to be put off, becauſe the proſecution was carried on ati 2painl 

expence of the crown: but the court without heſitation mad; itnel 


rule for putting it off. mater 
Salk. 646. In an action by an adminiſtrator, a motion was made to put 2s ir 
Saliſbury v. the trial, until a ſuit in a ſpiritual court concerning the right d here 
— Gag. the plaintiff to be adminiſtrator ſhould be determined, The m nd th 
L..] tion was refuſed. And by the court A court of common u vrinci 


aſe k 
does 1 


1 cannot take notice of a proceeding in an eccleſiaſtical court, 
1 Bafrars, A motion was made to put off a trial; becauſe the coſts fornt 


— ——94 proceeding to trial of the ſame cauſe had not been paid. Ati In o 
Heels. the court ſaid, that the application ought to have been for an he aff 
tachment for non-payment of the coſts : but it appearing that he co 


nothin 
witnel 


If it 


attachment would anſwer no purpoſe, the plaintiff being a 
in cuſtody, a rule was made for putting off the trial. 
It is not uſual to make a rule for putting off the trial of a cal 


longer than to the next term, or the next aſſize, after the rul ef an 

| putting it off is made. tice of 
Rep. of Pr. But upon the particular circumſtances of a caſe, the court of the 
in C. P. 45. make a rule for putting off the trial of a cauſe to the ſecond u It i 


119. 


le tc 


after the rule for putting it off is made. 


Rep. of Pr. It is a general rule, that a motion for putting off a trial 8 hew ' 
[imp K. B. be made two days at the leaſt, before the day on which the , But 
373+] ſtands ſor trial. | that ir 

| 4 bit ag to 
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ere wh But upon the particular circumſtances of a caſe the court will 
deli jiſpenſe with this rule. After a cauſe had been called on and 
ander d made a remanet by conſent, a motion was made for putting off 
es fron the trial on account of the abſence of a material witneſs. A rule 
OUnter, ſor putting it off was made; becauſe it appeared, that it did not 
ſuch iy ome to the knowledge of the defendant, that this witneſs was a 


material one, time enough to make the motion for putting off the 
cial two days, before the day on which the cauſe was to have 
ried, | | 

wh 5 was made to put off the trial of a cauſe upon the 
aſfdavit of a third perſon, that J. S. an abſent perſon was a ma- 
rial witneſs for the defendant. No rule was made. And by the 
ourt— The affidavit, that an abſent witneſs is a material one, 
nuſt, in order to obtain a rule for putting off a trial, be made by 
the defendant himſelf. 

The defendant's attorney, in order to obtain, a rule for putting 
or a trial made afhdavit that 7. S. was a material witneſs for 
the defendant; and that he was beyond York, and could not be in 
London time enough to give evidence at the trial. No rule was 
ranted. And by the court—lIt is ſettled, that a trial ought not 
to be put off on account of the abſence of a witneſs, unleſs the 
defendant himſelf make an affidavit, that the witneſs is a material 
One. 

But it appears from a ſubſequent caſe, that it is not always ne- 


it, to ſe eſſary, in order to obtain a rule for putting off a trial on account 
ant of th ff the abſence of a witneſs, that the defendant himſelf ſhould make 
rial o fidavit that the witneſs is a material one. Upon ſhewing cauſe, 
on at RW: -2inſt a rule for putting off a trial on account of the abſence of a 


itneſs, it was objected, that the affidavit of the witneſs being a 
material one, was not made by the defendant himſelf, The rule 


to put a as made abſolute. And by the court There may be a caſe, 
e right a herein a third perſon can ſwear that a witneſs is a material one, 
The ns nd the defendant himſelf cannot; as if a factor ſell goods for his 
mon principal, and employ a porter to deliver them, the factor in this 
urt, ale knows the porter to be a material witneſs, but the defendant 
ſts ſor u does not. 7 | 
At fi In order to put off a trial on account of the abſence of a witneſs, 
for u he affidavit muſt be poſitive that the witneſs is a material one; for 
g that de court will never delay a plaintiff without apparent cauſe, and 
ng a oching is ſo eaſy as for a defendant to ſwear, that he believes a 
witneſs to be a material one. 
of a en If it appear that the witneſs, whoſe abſence is made the ground 
je rule ef a motion for putting off a trial, was not abſent at the time no- 
tice of trial was given, the court will not make a rule for putting 
court orf the trial. 
cond un It is in the general required, that the affidavit, for obtaining a 
le to put off a trial on account of the abſence of a witneſs, ſhould 
trial nage w at what time the witneſs is expected to return. 
the cad But it is ſaid, that it is not always neceſſary to ſhew this; for 


that in ſome caſes, as if the witneſs be gone in a ſhip belong- 
png to a fleet in the king's ſervice, it is impoſſible to form a judg- 
| ment 
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Barn. 452. 
Hart v. 


Whitlocke. 


Barn. 337. 
Carter v. 
Uppington. 


Rep. of Pr. 
in C. P. 96. 
Price v. 
Warren, 
Hil. 7 G. 2. 


Barn. 448. 
Day v 
Samſon. 


Rep. of Pr. 
in . p. 31, 
Welber:y vv 
Liſter, 


Barn. 442. 


Bourng Vs 
Church. 


1 Batnard. 
39 Anon. 
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ment at what time he will return, unleſs the perſon who make 
the affidavit know what inſtructions were given to the commaniy 
of the fleet. 
Tidd's Pr. [Where there is no cauſe of ſuſpicion, the affidavit to put of 
300. 3 Burr. trial on account of the abſence of a material witneſs is ſufficient 
1 Bl. Rep. the common form; namely, that the perſon abſent is a mateng 
436. witneſs, without whoſe teſtimony the defendant cannot ſafely pts 
ceed to trial; that he has endeavoured, without effect, to get hin 
ſubpena'd, but that he is in hopes of procuring his future atten 
ance. But, if there be any cauſe of ſuſpicion, the court ſhoul 
be ſatisfied from circumſtances, firſt, that the perſon abſent is 
material witneſs ; ſecondly, that the party applying has not he 
guilty of any laches or neglect; and thirdly, that he is in rea 
able expectation of being able to procure his attendance at fo 
future time.) 
Barn. 437. A motion was made to put off a trial, becauſe the witneſs wh 
— could prove a ſet- off was abſent; but the court was of opiniay 
that, as this is a collateral defence, and there is no inſtance i 
which a trial has in ſuch caſe been put off, the trial ought nc 
be put off. | 
Say. Rep. {The illneſs of the defendant's attorney, and the publicatin 
63. 1 Burr. of a paper with intent to influence the jury, have been admittedly 


4 * nt 
3 cauſes for putting off the trial.] 


(1) At what Time an Iadictment may be tri 
before Juſtices of Oyer and Terminer. 


Keilw. 159. T7 has been holden by all the judges of England, that juſticesd 
oyer and terminer cannot proceed to the trial of an indifQment 
upon the day that iſſue is joined ; but that juſtices of gaol deliver 
may. 
4 Inſt. 164. The reaſon given for the difference is, that as juſtices of gu 
= cal gry delivery, ſome time before their com ing, iſſue a general preceptt 
C. e. 41. the ſheriff, for returning before them at the day of their ſelia 
94. twenty - four out of every hundred, to do thoſe things which tl 
be enjoined them on the part of the king, it is preſumed, that ther 
are always enough of thoſe returned under the general precept i 
court, out of whom the ſheriff, an award being for that purpo 
made by the court, may return a jury immediately under the g- 
neral precept. 
2 Hank. This reaſon does not appear to be concluſive ; for a genen 
Pl. Cl. ibid. precept is iſſued, at the ſame diſtance of time before their holduy 
of a ſeſſion, and in the very ſame terms, by juſtices of qr al 
terminer. | 
41aft. 464 But, whether the difference depends upon uſage, or upon ua, 
2 Inſt. 563. ſoever it does depend, the law ſeems to be ſettled, that juſtices 
3 oyer and terminer cannot award a jury for the trial of an indicþ 
Pl, C. ali ment, to be returned immediately out of thoſe returned under 
Juprs. general precept ; but that they muſt iſſue a vexire facias for the # 
turning of a jury. 


7 


male 
nander 
off the 
cient ip 
Natery 
ly pi 
pet hin 
attend. 

ſhoul 
ent $1 
Ot bers 
reaſon 
at fone 


eſs wh 
opinion 
Lance u 
it not v 


blication 
nitted u 


e trial 


aſtices a 
dictmen 
| deliver 


of gu 


recept u 
ir ſeſlo 
hich ſul 
hat then 
recept 1 
t purpol 
r the ge⸗ 


@-warded for the trial of the indictment. But, if an indictment 


be found againſt the plaintiff, the other defendant may take ad- 
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It was in one caſe inſiſted, that juſtices of gaol on haye Cro. Car. 
ot a power to award a jury, to be returned immediately for the . _—_ 
trial of an indictment, unleſs the party indicted be in priſon : but 

the opinion of the court was, that ſuch juſtices can as well do 

his where the party is not in priſon as where he is. | 

it is ſaid by Coke, Ch. J. that, although juſtices of oyer and ter- 4 Inſt. 164. 
rer cannot award a jury, to be returned immediately for the trial 2 luft. 568. 
of an indictment out of thoſe returned under the general precept, 

bey have a power in all caſes to award a venire facias returnable 
mmediately, and he cites divers old cafes, in which ſuch power 

vas in fact exerciſed. | 

But it ſeems to be the better opinion, that juſtices of oyer and 

miner cannot award a venire facias returnable in leſs than fifteen 

days. 8 | 

in one caſe a venire facias returnable immediately, which was Sid. 99. 


Wwarded by juſtices of oyer and terminer for the trial of an indict- Rex v. 


nent for barratry, was holden to be good; becauſe it had been 

warded with the conſent of the party indicted; which ſhews, 

at without ſuch conſent it would not have been good. 

And it may be inferred from divers other caſes, that juſtices of 2 Roll. Abr. 
wer and ferminer cannot award a venire facias returnable in lefs _— 
than fifteen days for the trial of an indictment. 115. 448. 


If an indictment be found in a county wherein the court of 9 Rep. 118. 
Ling h fits, a venire faci f Ld, San- 
King's Benc ) ire facias, returnable immediately, may be — 
for a miſdemeanour, found in a county wherein the court of 

King's Bench does not fit, be removed into that court, a venire 

aciar returnable in leſs than fifteen days cannot be awarded for 

the trial of the indictment. 


(K) Of the Manner of trying where more than one 
Iſſue is to be tried. 


II in an action againſt two, one of the defendants plead a plea 1 Inft. 125. 
in abatement, and the other a plea which goes to the action, 378. Abr. 

and iflues be joined upon both pleas, the iſſue upon the plea in * 

abatement ought firſt to be tried; becauſe, if this be found againſt 

the plaintiff, the whole action abates. | 

If in a perſonal action againſt two, one of the defendants plead 1 Inf. 125. * 

a plea which goes to the action, and the other a plea which ex- Bro. Trial, 

tends only to himſelf, and ifſues be joined upon both pleas, the a — 

ue upon the former plea ought to be firſt tried; becauſe, if this 627. pl. 1. 


_ of the verdict, in which caſe there will be an end of the 

ion, 

If in an action of treſpaſs againſt two, one of the defendants  Inft. 125. 

plead a releaſe, and the other a plea which extends only to him- teh (329 

- as not guilty, or a juſtification, and iſſues be joined upon N 
th pleas, the iſſue upon the former plea ſhall be firſt tried; be- 

cauſe 


2 | | 
654 Crial. 
cauſe if this be found againſt the plaintiff, it makes an end of j, 
action; the diſcharge of one defendant being in ſuch'caſe 2 dl. 
charge of both. | 
Pro. Trial, If a perſonal action be brought againſt two, and one of the 
pl. 48 defendants plead a plea which extends to himſelf only upon o 
day, and the other a plea which extends to himſelf only up, 
ſubſequent day, and iſſues be _ upon both pleas, the iſp 
upon the former plea ought to be firſt tried; becauſe it ſhall 
intended to have been firſt pleaded. 
a Inſt. 125. If a real action be brought by J. S. as heir to his father ag 
1 Noll. Abr. two, and one of the tenants plead a plea which extends only y 
Gab. kr. 9. himſelf, and the other a plea which goes to the action, as thy 
the demandant is a baſtard, and iſſues be joined upon both pen 
it is not material which of the iſſues is firſt tried; for, althoup 
that which goes to the action be firſt tried and found againſt th 
demandant, the other fhall nevertheleſs be tried; becauſe the & 
mandant may recover that part of the land, of which the oth 
tenant is in the poſſeſſion. 
1 Inſt. 123. If in an action an iſſue be joined as to part, and there he. 
demurrer as to the reſidue, it is in the diſcretion of the court, 
order the iſſue to be firſt tried, or the demurrer to be firſt a 
Sayer, 131. At a trial at bar, in which eleven iſſues directed by the cour 
— of Chancery were to be tried, it was moved, that the evidences 
ee to the different iſſues might be gone through ſeparately, and th 
caſe of Lord Thanet v. Sir Edward Snatebòull was cited; in whi 
divers iſſues directed by the court of Chancery had been tried 
divers terms. This was conſented to by the ather ſide. Andy 
the court— The doing of this is quite reaſonable : for if the & 
dence be not gone through ſeparately, it muſt in ſumming up 
| ſeparated by the judge, otherwiſe the jury will not be able to ful 
| a proper verdict, 


tered 

leſs tl 
cover. 
It is i 
made 


But, 1 


(L) Of granting a new Trial, nded, 

gmen 

1. In the General. eſt of 

$1. 462. PHE cafe of Weed v. Cn, which was in the year 1655.0. 

_ the firſt caſe reported in the books, wherein a new trial w ſe, if 

; anted. 

1 b. Wms. But it is ſaid, that it ought not from thence to be concluds ory fo 

207. Rex v, that this was the ſirſt inſtance of granting a new trial; for the Rofjudg 

{= * lence of reporters as to this matter may be imputed to its i treaſo 

having been formerly the practice to report what was dom A neu 

courts upon motions. ; the in 

Salk. 64% It is ſaid by Halt, Ch. J. that the granting of new trials nor 1. 
1 [tn have been much more ancient than the caſe of Mood v. Guy: 4. 

11Mod.1rg. becauſe it was long before this cafe a good cauſe of challenge ut f due. 

Fer juror, that he had before been a juror in the ſame cauſe. nting 2 

Halt cited a cafe in Edward zu.'s time, where a new trial was granted, becauſe a great lord conan grant 

in thc cauſe fat ugon the bench at the trial.] defect 


jy 


Trial. | 665 
But it is laid in another caſe, that what is ſaid by Holt, Ch. J. Str. 995. 


che caſe of Argent v. Darrel is not of much weight; for that Ne v. Bull 
de challenge, becauſe a man had before been a juror in the ſame 


f the auſe, might have been where a venire facias de novo had been 

" ore warded. : 

por x [If an iſſue be directed by a court of equity, the motion for a ves. 23.9. 
: iſe w trial muſt be made before that juriſdiction. But in that caſe, 

all d is not, as at law, to ſet afide the verdict; for a court of equity 


equently grants a new trial without ſetting aſide the verdict ; 


again thich is of great conſequence to the parties; for then it may be 

only ven in evidence, though not concluſive ; either party being at 

as that berty to ſhew on what grounds it was obtained.] 

pen The proper time of moving for a new trial, if the cauſe were [(a) This 
thoup ied in term, is within the firſt four days after the day upon which we _ in 
nit the was tried; if it were tried in a vacation, within the firſt four „ell as civil, 


of the next term: becauſe judgment may be entered up after 2 

ugh in 
ch four days are reſpectively paſt (a). — fi 
zar to the court at any time before judgment, that injuſtice has been done by the verdict, they will 
-ryole, and grant a new trial. Rex v. Holt, 5 Term Rep. 426. Rex v. Gough, Dougl. 797. Birt v. 
low, Id. 171+] a 


arguth But it has been holden, that if judgment have not been in fact Str. 995+ 
oY tered up, a motion may be made for a new trial after the day ee ag "I 
no jon which it might have been entered up is paſt. Mich. 9 G. 1. 


in whid In a later caſe however it was holden, that a new trial cannot Barnes, 443. 
tried u moved for after the day on which judgment might have been Wil v. 
Andy tered up is paſt, although it have not been in fact entered up ; 

the e ets the matter, upon which the motion is founded, were not 

ng up K [covered until ſuch day was paſt. 


lt is in the general true, that a motion for a new trial cannot _ 647. 


* . * * de ille 
made after moving in arreſt of judgment. 5 Sm 


But, if the matter, upon which the motion for a new trial is Rep. of Pr. 
ded, were not diſcovered at the time of moving in arreſt of '* © > 
gment, a motion for a new trial may be made after moving in phjinps v, 
elt of judgment. Fowler. 


And if this be not the caſe, the court will ſometimes give leave [Regularly, 


move for a new trial after moving in arreſt of judgment; be- the motion 
6 Xa b 0 oft the 3 = TY Ts for a new 
e, it there de reaſon to arreſt the judgment, it wou nu- trial mould 
ory for the parties to be at the expence of a ſecond trial. precede the 

Motion in 
r that tt * of judgment, 1 Burr. 334. ; but the diſcuſſion of the latter motion may precede that of the former, 
to its Rc 2figncd in the text. 6 Term Rep. 627.] 


G done ' 


16561 
trial w 


onclude, 


new trial may be moved for although the verdict be ſpecial ; Bunb. ge. 
the intention of a ſpecial verdict can only be to reſerve a queſ- Namink v. 
n of law for th * che e . ſs the 1 Gn 
a for the opinion of the court, in cate the verdict tha 

Nd, 

due notice of trial were not given, this is a good reaſon for Silk. 646, 
ating a new trial : but, if a defence were made, the court will — 
grant a new trial, although due notice of trial was not given; fi Term 
detect of notice being cured by the defence. ep. $32-J 


A new 


rials n 


„ Gun 
lenge . 
b 


lord co 
bt 


: \ 
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Sayer, go. A new trial in an indictment was granted; becauſe | 
Rex T. fendant had not given due notice of trial. : "_ 


« 


7 Mod. 5+ A new trial cannot be moved for after a nonſuit ; the plant 


Hyon v. - if 
Band. being out of court. 


Rep. of Pr. But a motion may be to ſet aſide a nonſuit for irregularity, nd 
— B. 63. if it a pear to have been obtained irregularly, the court will makes 
7 Mo 54. rule for a proceeding in the cauſe, which anſwers the ſame pu: 


4 Burr. poſe as granting a new trial. 


x985.] 61 
Barnes, 447. It has been holden, that a new trial cannot be moved for in 
3 court of Common Pleas, in a cauſe which was tried before aj 


of another court, unleſs the fact upon which the motion is grounk 
ed be verified by affidavit. 

MS. Rep» But in a late caſe the court of Common Pleas made a rule y 
Gulliver *- ſhew cauſe, why a new trial ſhould not be granted in a cauſe vid 
2 C. 3. Was tried before a judge of another court, although the fact yy 


which the motion was grounded was not verified by an affidait 


3Keb. 351. It is in the general true, that the court will not grant a £9.17 
— trial, unleſs a report be made of the trial by the judge before wha _ 


| the cauſe was tried. 
MS. Rep. But, if the judge before whom the cauſe was tried die bei 
Bolton v. he make a report of the trial, the court will receive an accou 


les, Temp, The report of the judge before whom the cauſe was treit 
dv. 23. ] concluſive, upon a motion for a new trial, as to every thing vd 
paſſed at the trial. 
12 Mod. It is ſaid by Holt, Ch. J. that if in his judgment the matter. 
336. Anon. ſerves a re-examination, he ſhould be for granting a new trill 
though it would be contrary to the report of the judge. 
12 Mod. 1. If there have been a view, the court will not, unleſs there 
— ſome ſpecial reaſon for ſo doing, grant a new trial: becauſe i 
to be preſumed, that the jury were as much or perhaps mores 
fluenced by what they obſerved upon the view, than by the 
dence given in court. 
12 Mod. If two perſons be defendants in an action, and there be an 
Bd „, dict in fayour of one of them, the court will not grant 25 
Spark and trial at the inſtance of the other; becauſe the verdict muſt, i 
another. aſide, be ſet aſide as to both; and it would be very unreaſona 
0 1 er that he in whoſe favour the verdict is ſhould be a ſecond time 
v. Morris, jeopardy (a). But, if the defendant, in whoſe favour the reri 
M2735. is, conſent to the granting of a new trial, the court will grail 
Ul, N. F. — — — 
3 provided it be in other reſpects proper. 1 
Crabb's caſe, 23 G. 2. ibid. S. P. Ferne's caſe, Hil. 27 and 28 Car. 2. ibid. contra. So, in WY 
of treſpaſs and fal ſe impriſonment brought in the King's Bench againſt Mr. Leroux, à magiftrat, 
two others, who were conſtables; the two latter were acquitted, and there was a verdict again L 
for 20 J. which the court ſet aſide, and they granted a new trial as to him; and upon the ſecond | 
there was a verdi& in his favour, 6 Term Rep. 625. So, in an indictment for a miſdeme moch? 
ſome of the defendants are 2cquitted, and ſome convicted, a new trial may be granted as to t20k 
victed, Rex v. Mawbey, 6 Term Rep. 619-] 
— 


IS cout 
merch 
e word 
J to 0 
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e jury 
. 
Juently 
indorf 
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The court will not grant a new trial, if it be probable that the 12 Mod. 
dict, in caſe a different one be found upon the new trial, will 319. Rich- 
given in evidence in a criminal proſecution. Wills? 
It is in the general true, that the court will not grant a new 2 Ver. 75, 
| upon the merits, without the condition of paying the coſts 12 * 
che former trial. | 37 

But the court will ſometimes grant a new trial upon the merits, 

hout the condition of paying the coſts of the former trial. 

[Where a new trial is granted, and nothing is ſaid in the zn . 
e concerning the coſts of the firſt, although the ſame party Skurray, 
-ceed on the ſecond trial, he ſhall not have the coſts of the Dove. 438 


It. bred y. Nutt, B.R. M. 23 G. E and Hankey v. Smith, 3 Term Rep. 507. 


the k. 


Plant 


Ia 


ity, a 
| makes 
me pu. 


or in te 
; A judy 
 grounk 


It being diſcovered, that the jury had drawn lots, in order to Str. 642, 


1 ermine ſor which party they ſhould find a verdict; the court Hale v. 
* inted a new trial, and ordered that the coſts of the former trial f Aer ,. 
ua nd abide the event thereof. rd Fitꝛ- 
fidant, l water, 
1.139. 1 Freem. 414. S. C. Foſter v. Hawden, 2 Lev. 205. Fry v. Hardy, Sir T. Jon. 83. 
lips v. Fowler, Barnes, 441. Com. Rep. 525. Pr. Reg. 409. Andr. 333. S. C. S. P. In Parr v. 


mes, Barnes, 438., the court would have admitted affidavits of the jurors themſelves to ſubſtantiate 
fact. But in Vaſſie v. Delaval, 1 Term Rep. 11., the court refuſed to receive them. Et vide 
dor v. Powers, 1 Keb. 811,] : 


At the trial of an aCtion of falſe impriſonment againſt a juſtice Ms, Rep. 
the peace it appeared, that the action was commenced within Pickerſgill 
months after the end of the impriſonment of the plaintiff, but ng Ro 
within ſix months after the day of his commitment. It was in C. =. 
led by Willes, Ch. J. before whom the cauſe was tried, that the mM Ve 
jon was not commenced within the time limited by the — 
6. 2. c. 44. and the plaintiff was nonſuited. A new trial was S. P.] 
W:ntcd, without the condition of paying the coſts of the former | 
al, x 


Two bills of exchange, drawn by Colonel Clive upon the Za/? MS. Rep. 


s tried i 
ng whd 


natter 


7 trial, ; 


there k 6 
eauſe i ia Company, payable to Campbell or order, had been indorſed ee. 
— Campbell to Ogiioy ; but the words or order were not added in 5, 22 


 indorſement of one of the bills. Both the bills being after- Comp. Trin. 
rds indorſed by Ogilby to Edie and Lard and order, an action 0.3 in 


ſumpfit was brought upon them. There being no doubt as to a Burt. 
bill which was indorſed to Ogilly or order; the jury found for 1216. 1 Bl. 


y the « 
> bean 


ant 21 I by or 
nuſt, if e plaintiffs as to the count wherein this was declared for. As to Rep. 216. 
. * . . o G 
eaſonalk other count wherein the bill indorſed to Ogilby only Was de- Tindat v. 
id time ned for, they found for the defendants; but their verdict as to Brown, 1 


Term. Rep. 


1s count was grounded entirely upon evidence, that by the uſage 67. .F. 


merchants this bill was not aſſignable to the plaintiffs, becauſe 
e words or order were not added in the indorſement from Camp- 
/ to Ogilly. Upon a motion for a new trial, Lord Mansfeld 


he rerl 
| gratt 


hs. . J. before whom the cauſe was tried, reported, that he told 
pak jury, that by the general law every indorſement of a bill of 


change would follow the nature of the original bill; and con- 
quently, that if the original bill were payable to J. S. and order, 
ndorſement by J. S. to J. N. would be a good aſſignment to 
Vol. VI. Du 7 , N. 


1eancur, WY 


J to tho 


5 
1 Erial. 
J. N. and his order, notwithſtanding the words or ard were tg 
added in the indorſement to J. N. But that, if they were 


ſatisfied from the evidence which had been given, that the wat 
or order are by the uſage of merchants neceſſary to the en; 


of an indorſee to aſſign a bill of exchange, they ought to find i B 
the defendants as to that bill in the indorſement of which the the 
words were not added. His lordſhip added, that at the iy oi ni 
the cauſe he was of opinion, that evidence of the uſage of ay A 
chants was in this caſe admiſſible; but that, having ſince books v. Gi 
into the cafes upon the point, and conſidered the matter wg new 
great attention, he is now clearly of opinion, that he Ought ug * 
to hive admitted ſuch evidence, and conſequently that, as thew * 
dict upon that count which is found for the defendants was wh 
tirely grounded upon evidence of the uſage of merchants, ay 
trial ouglit to be granted, The other juſtices being of the {wy [A 
opinion, the remaining conſideration was, whether the new in a 
ſhoul be granted upon the uſual condition of paying the cold pract 
the ſormer trial. It was holden, that no coſts ſhould be pal diſufc 
And by the cogrt--As a verdict muſt, if ſet aſide, be ſet ai caſe, 
generally, an this verdict is agreed to be right as to the © 
which is found for the plaintiff, there is no reaſon that he ſh Þ | 
| pay the coſts of the former trial. 
12 Mod. It is ſaid, that whety a new trial is granted the firſt verdict a It 1 
$39 ANN. to ſtand as a ſecurity, for that otherwiſe the party againſt viz * 
. 466. jt was obtained may ſpirit away the witneſſes upon whoſe t will e 
mony it was founded, and thereby deprive the other party both being 
the benefit of the firſt verdict, and of the means of abtainin 1 
ſecond. . 15 Fs 
Salk. 649. [It is in the general true, that if a new trial have been 0 1 
Clatkv.. and there be a verdict for the ſame party in whoſe favour then 
Str. 3 upon the firſt trial was given, the court will not grant a third m Iy t 
| F t 
6 Mod. 22. But upon the particular circumſtances of a caſe, as if the ſec 3a 
[The coart verdict have been obtained by unfair practice, the court will pi eapaci 
— bumber a third trial, | tice tc 
of trials in the ſame action, if the verdicts be againſt law. Tindal v. Brown, 1 Term Rep. 111] grante 
| a 1 miſtak 
Vin. Trial, It is faid, that courts of equity do not grant a new trall If + 
7. Pl. 4. thing of courſe, although an eſtate of inheritance will be bod An 
by tie verdict; for that the granting or not granting ofa wal. 
trial always depends upon the circumſtances of the caſe. , If 1 
Salk. 650. A new trial cannot be granted by an inferior court, and oper 
Str. 113. judge thereof do grant one, a mandamus lies for a proceden a 
Sr, 204, Judicium upon the verdict. bY omitte, 
[But he may ſet a verdict aſide for irregulacity. Rex v. Peters, 1 Burr. 572. Jewel v. Hill, 1880 lu 
| | of law, 
2. Aſter a Trial at Bar. W have b 
Jor the 


1 Sid. 68. It is laid down in divers caſes, that the court ought not tof 


3 a new trial after a trial at bar, unleſs there have been 3 1 
7 Nos. 37. ; 


Trial. 659 
hariour in the jury; for that a trial at bar, by reaſon of its greater 12 Mod. 93. | 


atm. f : on 3. 
ſulemaity, is of much more authority than a trial at i prius. ey RS: 


21 Prec. in Ch. 193. Ld. Raym 514. 


2 But it has been holden in other caſes, that the court ought, if Str. 584. 
ich the the circumſtances of the caſe require it, to grant a new trial after rs, 
vor ROI 1360. [I Burr. 395.J 


And it is in one of theſe caſes obſerved, that in the caſe of Mond Str. 585. 


of ng 

ce oe v. Cunſton, which is the firſt caſe reported in the books wherein a — 1 5 
tter vi new trial was granted, it was granted after a trial at bar, [1Vez.28.] 
"cy As the verdict upon an iſſue directed from the court of Chan- Salk. 650. 
$ tae q 


cery is only to inform the conſcience of the Chancellour, this court Fenwick v. 


frequently grants a new trial after a trial at bar, 2 


[A new trial will rarely, if ever, be granted after a trial at bar Tyſen v. 
in a writ of right: the law has made this concluſive : and as the Clarke, 
practice of granting new trials has been chiefly taken up fince the ? fl Reps 
diſuſe of attaints, and it is pretty clear, that no attaint lay in ſuch 288 

caſe, this has been argued as an additional objection. ] 


2 bs 3. On account of a Defect or Miſtake of the Judge before 
whom the Cauſe was tried. | 
my If the judge before whom a cauſe was tried were therein inte- 2 Lil, Abr, 


reſted, the court will grant a new trial. And it is ſaid the court 749+ 

will do this, notwithſtanding both parties conſented to the cauſe 

being tried before ſuch judge; for it is not to be imagined that 

he could be quite indifferent. 
A new trial was granted, becauſe a peer of the realm who was 11 Mod. 


hoſe te 
ty doth 
btainig 


n ern , . . . 119. Lady 
the ren intereſted in the cauſe fat upon the bench during the trial, be 2 
third m If the judge before whom the cauſe was tried made any miſtake, 10 Mod. 


the court will grant a new trial; for a judge of  privs is rather _—_ Reg. 
to be conſidered as having acted in a miniſterial than a judicial 5 tb 4 
capacity; and as the ground of granting a new trial is doing juſ- | | 
tice to the party injured by the verdict, it ought as well to be 

granted on account of a miſtake in the judge, as upon account of a 


miltake in the jury. 


the ſea 
t will m 


4 If the judge before whom the cauſe was tried have refuſed to 6 Mod 242. 

; of 0 admit proper evidence, this is a good reaſon for granting a new 76S 53» 
trial, K 

ſe. 


If the judge before whom the cauſe was tried admit im- 7 Mod. 64. 
proper evidence which is objected to, the more regular way is Th mkins 
to tender a bill of exceptions : but, notwithſtanding this have been > bows KN 
omitted, the court will grant a new trial. | 

If the ſuppoſed miſdirection be a technical objection in point Edmonſ»n 
of law, and ſubſtantial juſtice be done, or, generally, if the merits ee e 
Whave been fairly and fully tried, a new trial will not be granted; 2 


. . © . 2 — 4* 
Jor the application is to the diſcretion of the court.] 


Uu 2 4. On 


1 # 


| 4. On account of 2 Defect, Miſtake, or Fault of the Jury h 


whom the Cauſe was tried. 


11 Mod. 1. If the ſheriff did not follow the direction of a rule of court 


returning the jury, this is a good reaſon for granting a ney til 1 
12 Mod. But, if the party, againſt whom the verdict is in ſuch c N 
$67. found, did make a defence at the trial, the court will not grant __ 
14 Mog. new trial; for, as he would have had the advantage of the yeria A 1 
384. if it had been in his favour, he ought to be bound by it. it de 
Cro. Elz. In the venire facias there was the name of Thomas Bucher & | ound, 
57 Diſplin In the difringas this name was left out, and the name of P iff ch; 
Gn. Carter of A. was inſerted. Thomas Carter of A. being ſworn iu If tl 
196. pl. 3. the jury which tried the cauſe, the verdict was holden to be wit his w. 
becauſe the cauſe was not tried by twelve of the perſons retund ge ot 
upon the pannel, An 
Cro. Eliz. In the venire facias and in the diſtringas there was the named tting 
ery, Jobn Taverner. A perſon of the name of John Turner bei nd to 
Porringtoa. worn upon the jury which tried the cauſe, the court upon a ns py miſt 
| tion in arreſt of judgment was clear, that if the variance hl An 
been in the chriſtian name judgment ought to be arreſted: ba e pla 
they had ſome doubt, whether, as the variance was in the ſurnanz bre u. 
this ought now to be done; becauſe a man may have two ſu: o find 
names. It was afterwards holden, that judgment ſhould be x: In 
reſted. | roſecu 
Barnes, A perſon was returned and ſworn upon the jury by the end! 
_ —— of Henry, a new trial being moved for upon an afhdavit that iP 2! 
Thom, Chriſtian name was Harry, it was refuſed. And by the courts at thi 
As the record and the jury proceſs are right, an affidavit out e du; 
not to be received to contradict them. This was the perſon wit d Fy 
was returned and intended to be upon the jury, and it is c at his 
| monly underſtood, that Henry and Harry are the ſame name. e de 
Barnes, 453. A perſon of the name of Richard Sheppard was returned i wu 
| Dorman v. ſerve as a juror on the crown fide. This perſon being in they Bn | 
mont. prius court, when Richard Gratter returned upon the 1 pri pay 0 
pannel was called, he anſwered, and was ſworn upon the jury i © 
the room of Gratter, A new trial being moved for on the pit - by 
of the defendant, it was ſaid, that the defendant ought to ls nd 1 
challenged this man, and that the court will not now recent i ** ö 
afhdavit to contradict the record: but a new trial was grand 7 
And by the court The court are not, in this cafe, concluded} llt is 
the record. The twelve jurors who try a cauſe are, by Us 1 
3 Geo. 2., to be drawn out of a box, and conſequently, as i l 
man's name never was in the box, the cauſe has not bes ny 
tried. — 
Barnes, 453. John Peace, who was returned u the pannel, did n pay! 
— appear: but when he was called, his fon anſwered, and 1 * 
ſworn upon the jury, A new trial was granted. And h/ 7 | 
court—This verdict was not found by twelve of the perſom x F 45 
turned upon the pannel. un, u 


A fl 
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A perſon returned upon the pannel by the name of Hooper was 14. R 
\allenged, and the challenge was allowed. This man 4 e aym. 


terwards {worn upon the jury as a taleſman by the name of Hook, 3 — | 


Lew trial was granted. ; 
The court will not grant a new trial, becauſe one of the jurors 1 Ventr. 30. 


ty by 


Ourt u 

'trul, vas related to one of the parties; for the other party, who might Cotton v. 
ch cal have challenged this perſon, ought to ſuffer for his EE Eik Daintry. 
pranty Sty. 1COs 


A new trial being moved for, becauſe one of the jurors had a Sty. 129. 
it depending with the plaintiff, againſt whom the verdict was Lesen- 
ound, it was refuſed. And by the court — Why did not the plain- c 

if challenge this man ? | 


Thang 
tn un If there were good cauſe of challenge to one of the jurors, but 5 Mod. 54. 

Ye wl his was not known, and conſequently could not be taken advan- Hyon v. : 
eturne age of at the trial, the court wall grant a new trial. Ballard. 


A new trial was granted upon affidavits of eleven of the jurors, Rep. of Pr- 
ting forth that they had agreed to find a verdict for the plaintif is C. BOS: 
nd to give him five ſhillings damages; but that the foreman had, . 

y miſtake, given a verdict for the defendant, 8 

A new trial was granted, becauſe the jury found a verdict for Sayer, 2. 

c ph, or were directed by the judge be- Golding v. 
ore whom the cauſe was tried, that upon the evi —_ 

o find for the defendant. N F e 

In an indictment, for putting ducats into the pocket of the $ayer 
roſecutor with an intent to charge him with felony, the jury Rex 35 
pund the defendant guilty generally. Upon a motion for a new * 
rial affidavits of all the jurors were produced, in which they ſwore 

at they only intended to find him guilty of the fact of putting 

e ducats into the proſecutor's pocket, but not of the intent ; 

d Fofter, J. before whom the indictment was tried, reported, 

at his direction to the jury was, that in cafe they did not think 

e defendant guilty of the intent they ought to acquit him, 

new trial was granted, And by Lee, Ch. J.— We do not grant 

new trial on account of an after-thought of the jurors, for the 

ding of this would be a bad precedent ; but becauſe the verdict 

as contrary to the direction of the judge in a matter of law. 

nd by Deniſon, J.—If the verdict had been as the jury intended 

d find it, namely, that the defendant was guilty of the fact but 

dt of the intent, it would have been an incomplete verdict, and 


| be 1. 


he mm 
that by 
 COurt= 
vit ougt 
rſon wit 
t is cob 
ame. 
urned ft 
n theo 

. 
e jurſ x 

the pu 
t to hat 


eceive 1 

gra pnſequently no judgment could have been given. 

cluded llt is a general rule, that if the judge of zi, prius directs a Per Lord 
„ by it ry on the point of law, and they think fit obſtinately to find Henle te, 
_ rerdict contrary to his direction, that is ſufficient ground for tag + 


ting a new trial ; and when the judge, upon a doubt of law, 


not bt | 
rects the jury to bring in the matter ſpecially, and they find a 


did i neral verdict, that alſo is a ſufficient foundation for a new trial. 
and we : to thoſe general rules there are ſome limitations as clear as the 
nd by es themſelves: one is, that if the judge ſhould direct the jury 
erſons unly and certainly wrong in point of law, and the jury ſhould 


d contrary to his opini f i 
opinion, and it ſhould apprar to the ſuperior 

urt, under whoſe direction all trials at / privs are (Salk. 643.) 

. U u 3 that 


A pet 


N that the judge was 2 miſtaken; the court would 


grant a new trial, becauſe it would be putting the parties to tor. 
ble to no purpoſe; and if the next judge ſhould direct the 


| herec 

like manner, and they find accordingly, there muſt be a nay ale. 

for miſdirection. Another limitation is, that if it appear upon the An 
record before the court, that it is impoſſible that the deſendu or {01 

ſhould have judgment by reaſon of his bad plea, though the we. Jence 
dict were found for him, the court would not grant a new t uſed 
But then theſe things muſt appear very clearly, and it muſt x g di 
where every thing appears on the record that can poſſibly a alue 
upon the trial; for if all the matter do not appear, and the ye. An 
didi may poſſibly prejudice the defendant in point of law, th ſefore 
conrt ought in juſtice to grant a new trial.] rovec 
Str. 1106. It is in the general true, that if the verdict be contrary toi are f 
14. dence, the court will grant a new trial. irpen 
But in ſome caſes the court will not grant a new trial, althoug fuſe 
the verdict be contrary to evidence, jew t 
1 Barn. 9. If there are two iſſues, and the verdict be not contrary to ei paſhor 
17 333: dence as to one; iſſue, the court will not grant a new tril, here 
dale, Grote, l. though it be contrary to evidence as to the other; for as th Up 
ſaid, he re- verdict is right in part, the court will not ſet it aſide. e pl 
— wage years ago at Briſſol, where a new trial was granted as to one iſſue out of ſeveral which d 
been found againſt the evidence. 6 Term Rep, 626.] | * 
al ch; 
Salk, 644. In an action upon the caſe againſt 25 S. for negligently keep nd nd 
— his fire, by means whereof the houſe of the plaintiff was hot in 
pro” down, the verdict was for the defendant. A new trial bei dence 
moved for, it was refuſed, although the verdict was contrary ord 
evidence; becauſe it was a hard action. els ſo 
Salk. 653. But, if in a hard action there be a verdict for the plaintiff, c ſindid 
1 court will, in caſc the verdict be contrary to evidence, grant a vip") da 
E” trial. ll pro 
Salk. 643. - F. S. being hung in chains by the ſheriff upon the ſoil of J.. erdid 
Sparks v. in an action brought by J. N. a verdict was found for the Mendan 
** fendant. The court, although it was contrary to evidence, t uſtice 
fuſed to grant a new trial; it appearing that the ſheriff had dn bever | 

this merely for the conveniency of the place, and not with a& An 
ſign to affront or annoy J. N. Fas, 11 
Salle. 646. In an action of afſumpſit the jury found a verdict for the play tied, 
Peccley v. tiff, notwithſtanding the defendant proved her defence, which w In o 
D coverture. A new trial being moved for, it was refuſed. Anil port of 
Tn a late the court—As the defendant was reputed to be a feme ſole, 1 eight 
_ wo lived as ſuch, ſhe ought not to have ſct up ſuch a defence, w# tial w 
vaſe i 5 vox. der to prevent the plaintiff from recovering a juſt debt. Ryd 
dict for the plntiff upon a preſumption contrary to evidence, the court refuſed to grant a new i- here 
cauſe the plalnt ff was entitled to recover in contcience and equity. Wilkinſon v. Payne, 4 Ten Party i 
463. ury o 
Saik. 644+ The plaintiff in an action of ejectment, who was a mortgap ence 
«any Y> Claimed under a ſurrender of the premiſes as being copybo as di 


whereas it appeared that they were not copyhold. The defend 
ant claimed under 2 voluntary conveyance. A verdict beg 


. 
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und for the plaintiff, the court, _— it was contrary to 
vidence, refuſed to grant a new trial; becauſe the granting 
dereof would, as was ſaid, be contrary to the real juſtice of the 


ſe, 
An action of trover being brought by a leffor againſt his leſſee, 


1 the : : 
Teas or ſome trees Cut down by the latter, a verdict contrary to ev1- 
the ver Lnce was found for the defendant: yet a new tri:l was re- 
ww tid aſed ; becauſe it appeared, that the trees were cut down in mak» 


muſt k g ditches, which were of more advantage to the land than tne 
bly zt alue of the trees 
the we. Anew trial being moved for in an action of treſpaſs, the judge 


efore whom the cauſe was tried reported, that the treſpais was 
roved, and that the jury ought,. according to the evidence, to 
gare found a verdict for the plaintiff but that, in his opinion, 
ixpence damages ought to have been ſufficient. A ncw trial was 
fuſed. And by Lord Mansfield, Ch. J.— As the granting of a 
gew trial is diſcretionary, the court will never miniſter to the 
paſſions of either party, by granting one in a caſe like the preſent, 
vherein the juſtice of the caſe by no means requires it. 

Upon a motion for a new trial in an action tor a libel accufing 
e plaintiff of diſaffection, the judge before whom the cauſe was 
ried reported, that the jury had found a verdict for the defendant 
ontrary both to evidencs and his direction: but that, as th- gene- 
al character of the plaintiff was proved to be that of a Jacovite, 


7 keeping nd no damage was proved to have been ſuſtained, the jury ought 
vas bum jot in his opinion to have given more than two thillings and ſix- 
rial deny dence damages. Lhe court refuſed to grant a new trial. And by 
tram i ord Mansfield, Ch J.— Ane trial ought never to be granted, un- 


els ſome manifeſt injuſtice be dont by the verdict. as this is a 
indictive action, and it was not proved that the plaintiff ſuſt ined 
pay damage, the granting of a new trial, by which the plaintiff in 
|| probability would be money out of pocket if he ſhould obtain a 
erdict, would anſwer no other end than that of vexing the de- 
endant. It is the duty of the court to fee, that ſubſtantial 
uſtice be in every caſe done to both parties; but they ought 
had dart erer to miniſter to the paſſions of either. 

A new trial has in ſome caſes been granted, becauſe the verdict 
as, in the opinion of the judge before whom the cauſe was 
the pla ned, contrary to the weight of evidence. 


rhich u In one caſe the verdict was for the plaintiff: but upon the re- 
Andy ort of Willes, Ch. J. before whom the caufe was tried, that the 
ſole, tight of evidence was in his opinion with the defendant, a new 


tial was granted. 

Ryder, Ch. J., before whom the cauſe was trial, reported, that 
ere was evidence on both fides : but that the evidenc for the 
party in whoſe favour the verdict was, was fo very light, that the 
ury ought not in his opinion to have regarded it ; and that the evi- 
ence tor the other party was very ſtrong; and he added that he 
is ſatisfied with the yerdict. A new trial was granted. 
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MS. Rep. In another caſe, wherein a neu trial was granted, it wy 
Bricht e: down generally, that the court ought to grant a new trial, i N 
in verdict be in the opinion of the judge before whom the cauſe x 


5. R. 85 tried contrary to the weight of evidence, although there wy 
er evidence on both ſides. 


* 


A new trial has in ſome other caſes been refuſed, notwithlla 


ing the verdict was, in the opinion of the judge before whom t 1 

cauſe was tried, contrary to the weight of evidence. antly 

Str. 1142. In one caſe where the judge, before whom the cauſe was tr bo dat 
22 „reported, that the weight of evidence was with the plaintif, u In 2 
Mich.” that in his opinion the jury ought to have found a verdict for lin lony 
140. 2. a new trial was refuſed, And by the court—As there wag, d gra 
dence for the defendant, the jury were the proper perſon g burt! 

judge on which ſide the weight of evidence was. e da 

Sc. 1142, In another caſe a new trial was refuſed, although Le, (| ainſt 


Smith v. reported, that the evidence for the plaintiff was very wal 
Mich. and that he had ſummed up the evidence ſtrongly for the &, 


14 G. 2. fendant. : 
Anon. h . 
1 Wilf. 22. Hankey v. Trotman, t Bl, Rep. 1. S. P. and Smith v. Parkhurſt, 2 Str. 110g, I 
well obſerved by the late judicious editor of Sir John Strange's Reports, that as the diſtinction betwy 
a verdict againſt evidence and againſt very weak evidence muſt in many inſtances appear ſcarceh w. 
ceptible, and the granting of new trials is entirely diſeretionary in the courts, it rather ſeems, as if & 
ſeveral caſes upon the ſubje& warrant the conclufion, that the courts will grant a new trial uber t 
verdict is manifeſtly againſt the weight of evidence, although ſome proof has been adduced on the d 
fide ; provided injuſtice ſeems to have been done by the verdict, and the cauſe is of ſufficient ua 
Vide Berks v. Maſon, Say. 264. Norris v. Freeman, 3 Wilf. 39+] 


MS. Rep. In another caſe, Pratt, Ch. J. before whom the cauſe was trith 
pines in. after reporting the evidence ſpecially, expreſſed himſelf to th 
30. 3. in effect: If I had been upon the jury, and had known no mored 
C. B. the witneſſes than I did when this cauſe was tried; I ſhould h 
thought the verdict ought to have been for the defendant; but! 
do not chooſe to declare myſelf Giflatisfied with the verdict, becui 
where there is a contrariety of evidence as to the principal mw 
ter in iſſue, and the characters of the wirnity on both fids 
ſtand unimpeached, the weight of evidence does not depend 
altogether upon the number of witneſſes ; for it is the provinced 
the jury, who may know them all, to determine which vit 
they will give credit to; and no judge has in my opinion! 
right to blame a jury for exerciſing their power of determinungi 
ſuch caſe. He concluded with leaving the matter to the ot 
juſtices. A new trial was refuſed. And by Clive, J.—Ix 
granting of a new trial in this caſe would be taking away ti 
power which is by the conſtitution veſted in the jury. Andy 
Bathurſt, J. — As there was in this caſe ſtrong evidence for tit 
plaintiff, a new trial ought not to be nted ; although it 
weight of evidence was in my Lord Chief Juſtices opinion wi 
the defendant. And by Gould, J.—It is difficult to draw a line 
to the granting of a new trial; and perhaps the granting or 
granting of it muſt always depend upon the circumſtances 
che caſe, In the preſent caſe there is no reaſon to grant one. 
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is in one caſe ſaid, that if in an action which founds in da- 2 Roll. Rey. 
RY 22 action of treſpaſs, only half a farthing be aſſeſſed for ny. * 

\ "ge es, the court will not grant a new trial, it being in the 3 
=: of the jury to aſſeſs as ſmall damages as they pleaſe in 

a pM for words the plaintiff had a verdict with twenty Str. 940. 
ilings damages. A new trial being moved for, it was refuſed. — v. 
nd - the court—This is a hard caſe ; but the court has con- 1jich. 66.2. 
antly refuſed to grant a new trial on account of the ſmallneſs of 


| 6 
ii A . for a malicious proſecution of the plaintiff for Str. togt. 
for a lony the damages were only ſix ſhillings : yet the court refuſed . — - 
Was ON ant a new trial. It is moreover in this caſe ſaid, that the Dirie, Tra. 
rſons h urt will never grant a new trial on account of the ſmallneſs of 20. 2. 
e damages; becauſe an attaint would not lie in ſuch a caſe — 
e, Cl zinſt the jury, it not being a falſe verdict: and it is added, that Pong og: 
ry weal w trials were introduced in the room of attaints, as being eaſier S. P.] 
the & nd more expeditious remedies. 5 
In an action of ſcandalum magnatum the jury found a verdict for Barnes, 446. 
( plaintiff wich only twelve pence damages. A new trial being 3 
— joved for on account of the ſmallneſs of the damages, it was Tin. 
ſcarcely x fuſed, And by the court—No inſtance has been produced 13 G. 2. 
** granting a new trial on account of the ſmallneſs of the da- 
jages. 
824 7 trial being moved for on account of the ſmallneſs of Barnes, 458. 
je damages, it was refuſed. And by the court Where the rag 
| mand is certain, as if it ariſe upon a promiſſory note, the court ;$ & . 
"a wy ill grant a new trial on account of the ſmallneſs of the 
If to th iges: but, where the demand is uncertain, as in the preſent caſe 
—_ here it is for the cure of a wound, the court ought not to grant 
nay new trial on account of the ſmallneſs of the damages. 
1 bt In an action of covenant, in which the damages ſuſtained ap- Salk. 647. 
derm ared to be one hundred pounds, there was judgment upon a — 
be nurrer for the plaintiff, A leſs ſum being found by the jury 10 W. 3. 
oth e the execution of a writ of inquiry, a new writ of inquiry 
Def awarded. And by the court As an action of debt might 
ee been brought for the hundred pounds, the jury ought to 
| wwe found damages to the amount of the whole ſum, unleſs the 
my fendant had proved ſomething to leſſen it. The general rule, 
* not granting a new trial, or a new writ of inquiry, upon ac- 
14 punt of the ſmallneſs of the damages, does not extend to this 
1 oe. | 
9 Upon a contract for ſtock the plaintiff and J. S. each depoſited stv. 42g. 
— is 0 hundred pounds in the hands of the defendant. As J. S. Woodford 
. 4 oot perform his part of the contract, the plaintiff brought an 24. 78 
oug * ion for the four hundred pounds depoſited, and obtained ; 
ps agment upon a demurrer. A writ of inquiry was executed, and 
4. pPbaintiff proved his caſe; yet the jury, upon a miſtaken mo- 
* 2 dat the defendant could not part with the money without 
28 * conſent of both parties, found only a penny damages. A 


writ of inquiry was awarded. And by the court—The 
4 rule, 


Comb. 357. 
Aſh v. Aſh, 


Str. 691. 
Chambers v. 
Robinſon, 
Hil. 12 G. 1. 


= 2 

il. 249. 
2 Mod. 1 co. 
Lord Town- 
ſend v. 


Hughes, 
Hil.28 C. 2. 
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rule, of not ſetting aſide a verdict on account of the ſmallneſz g 
the damages, does not extend to this caſe, in which the jury we 
miſtaken in a point of law. | 
Upon the execution of a writ of inquiry the ſheriff admittei 
improper evidence upon the part of the defendant; by rea g 
which the damages found were much leſs than they wall 
otherwiſe have been. A new writ of inquiry was away 


And by the court—A notion has prevailed, that where the &, 
mages are exceſhve the court may grant a new trial; but thy 


cannot where they are too ſmall : but there ſeems to be no og! had 
reaſon why a new trial ſhould not be as well granted in the lat 855 
caſe as in the former. Is 
It is ſaid, that a new trial was granted, on account of the g. ; hos 
ceſſiveneſs of the damages in an action for words. And by Gln , on . 
Ch. J. Wherever the court believes that the verdict was cont tt 
to the direction of the judge before whom the cauſe was tried, x he 
new trial may be granted. But in a fuller report of this caſe, u er 
Page 466 of the ſame book, the new trial does not appear u * & 
ave been granted merely on account of the exceſſiveneſs of th DRL 
damages, but becauſe. the jury had ſhewn a partiality to th rogg: 
Plaintiff. ten u 
In an action of falſe impriſonment the jury found a verdic fe at 28 
the plaintiff with 2000/. damages, although the plaintiff had ben e jur 
confined by her mother only two or three hours. A new trid wi... 1c. 
granted on account of the exceſſiveneſs of the damages. And h MS 
Holt, Ch. J.— The jury were ſhy of giving their reaſon for Heer 
verdict, thinking they had an abſolute power to find it as te... + 
pleaſed. This is a miſtake; for the jury are to try the cauſe wit * 
the aſſiſtance of the judge, and they ought to give their reaſon fi wh 
their verdict, if required by the judge ſo to do, that they may, i E 
caſe they proceed upon a miſtaken notion, be ſet right. "mM 
In an action for maliciouſly proſecuting an indictment for pe. mars 
jury, there was a verdict for the plaintiff with a thouſand pounk baſe 6 
damages; a new trial was granted. And by the court—lt H p. 
the defendant ſhould try another jury, before he is finally chanel ere 
with ſuch damages. In a 
In an action of ſcandalum magnatum for theſe words, he ua hore 
unworthy man, and afs againſt law and reaſon, the jury found! notion 
verdict for the plaintiff with 4000 J. damages. Upon a motit amag 
for a new trial it was ſworn, that one of the jury had confef .;... 
that they did not find ſuch large damages becauſe they thougiti horn 
plaintiff fo much damnified, but that he might have an oppom- nly a 
nity of ſhewing himſelf noble by remitting the damages. A. 
trial was refuſed. And by North, Ch. J.—In a criminal cat The 
man is by Magna Charta to be fined with a ſalvo contenements d in 
and conſequently no greater fine is to be impoſed than he is me 
to pay; but in a civil action the plaintiff ought to recover 2 c 3 
penſation for the damages he has ſuſtained : and he ought in n 
caſes to recover both for the damages he has ſuſtained, and i —＋ 
thoſe which he may ſuſtain. In an action for words, if the vas 5 


. . * ke 
are not actionable in themſelves, the jury are only to ny 4 
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nel; mages the plaintiff has ſuſtained, and not what he may there - 


v Fer ſuſtain 3 becauſe for the latter he may have a new action: 
; ut, if the words are in themſclves actionable, the jury ought as 
mite ell to conſider the damages which che plaintiff may afterwards 
alan of tain, as thoſe which he has ſuſtaincd. In the preſent caſe, the 
wou burt cannot ſet a value upon the plaintiff's honour, The jury 
det aye given him 40000. damages for the injury thereto done, and 
the 4, WR. they are by law the proper judges of damages, the court has no 
t her to leſſen theſe, or to grant a new trial, It would moreover 
no goo very improper, that the court thould take notice upon what ac- 
ve latte >unt the jury found their verdict as it is found. yndbam, J. was 
| the ſame opinion. Atkins, J. was of a different opinion. And 
the ex himIn the caſe of Weed v. Gunflon, which was an action 
by Gin pon the caſe tor calling the plaintiff bankrupt, the court granted 
won new trial; becauſe the damages of 500 /, found by the jury were 
tried, x the opinion of the court exceſſive. In the pretent cafe, the jury 
caſe, i ught only to have conſidered the damages which the plaintiff 
(nd. ad ſuſtained, aud not to have given large damages, that he might 
s Of the ave an opportunity of ſhewing himſelf noble in remitting them. 
7 to the -r9pgs, J. was of opinion with the Ch. J. And by him If I had 
. ren upon the jury, I ſhould not have aſſeſſed ſuch large damages: 
rdiQ fer ut as it docs not appear that there was any unfair practice upon 
dad den e jury, a new trial ought not to be granted. Suppoſe the jury 
trial wa ad found only a penny damages, the court would not have granted 
Andy new trial, in order to give the plaintiff a chance of obtaining 
for they zrger damages; and it would be equally unreaſonable to grant a 
4s NS trial, in order to give the defendant a chance of having leſs 
zuſc wi amages aſſeſſed. | 
caſon ir la an action for theſe words ſpoken of a tradeſman, thou art a 2 Jon. 2085 
"ny gar rogue, go pay thy debts, the jury found a verdict for the . 
plaintiff with 800 J. damages. A new trial being moved for on w, Hl. 
for pa. ccount of the exceſſiveneſs of the damages, it was refuſed ; be- 33 C. a. 
d pounk aule the judge, before whom the cauſe was tried, reported, that 
—lt 1 OS: plaintiff had given the defendant no provocation, and that he 
V charge clered the jury had done what they thought to be right. 
x In an action for criminal converſation with the plaintiff's wife, MS. Rep; 
ere was a verdict for the plaintiff with 500 J. damages. Upon a Wikford v. 


found zotion for a new trial on account of the exceſſiveneſs of the — 

a mod amages, it appeared from the report of Lord Mansfield, Ch. J. 31 C. 2. in 
contcia BG ore whom the cauſe was tried, that the woman had ſeduced the 5. * 
ought de ctendant, and that the defendant was in low circumſtances, being fon % 8 


oppor bly a clerk in the Exchequer, at a falary of about fifty pounds a Ia alate caſe 
Aug cr. A new trial was refuſed. And by Lord Mansfield, Ch. J. f thi, kind, 


ö 4 6 : the court of 
nal call The jary had all the circumſtances under their conſideration, King's 


ments d in an action founded upon a tort they are the proper judges as Bench, diſ- 
he is lk o the quantum of damages. ſent. Buller, 


er a c f | J. refuſed to 
1 1 $a" a new trial on account of the exceſſiveneſs of the damages, though the conduct of the huſband ap- 
1t in lac red in the moſt unfavourable light. Duberley v. Gunning, 4 Term Rep. 651. - However, in a ſubſe. 


5 and il vat caſe, in which the caſe of Duberley v. Gunning was preſſed upon the court as eſtabliſhing the 


the vol htion alluded to in the text, and certainly advanced by the judges who refuſed the new trial in the 
ſider v tl of Duberley v. Gunning, namely, that in caſes of tert, where there is no certain rule by which the 
: damages 


dap 
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damages can be aſcertained, the court will not grant a new trial on the ground of ex 
Lord Kenyon is reported to ſay—“ It muſt be remembered, that although the caſe of — 
4% ning was decided after a very full diſcuſſion of the ſubject, the court were not unanimon und 
« termination. But, wbelber rightly or not decided, that is a caſe ſui generit, and cannot donn h. 
« preſent.” The then preſent caſs was an action for an aſſault and battery, in which the court zun 
a new trial on account of the largeneſs of the damages. Jones v. Sparrow, 5 Term Rep. 257, þ 
caſe of the ſame nature with that of Jones v. Sparrow, Lord Mansfield ſaid, „ There is no tobt 
ce the court have the power of taking the opinion of a ſecond jury where the damages are 
« But all theſe queſtions depend upon their own circumſtances, on which the court will exerciſe thy 
« diſctetion. Ducker v. Wood, 1 Term Rep. 277. Ia that caſe the new trial was refuſed, and vi 
was by the ſame court in Beuſon v. Frederick, 3 Burr, 1845.; and by the court of Common Plex z 
Leith v. Pope, 2 Bl. Rep. 184<.; but in both thoſe caſes the courts ſaid, they had the power of dr 
a new trial where the damages given appeared to be greatly d ſproportionate to the injury received, ay 
in the caſe of Hurry v. Watſon, Tr. 27 G. 3. C. B. Where 3000l. had been given in an ation fora 
malicious proſecution, the court (on a motion to ſet aſide the verdict for exceſſive damages) ſaid, 
had the power of granting a new trial; and they would have exerciſed it in that caſe, if the plant ta 
not agreed to accept 1500l. In a caſe where the court of Common Pleas refuſed to grant a new rid 
this account, though the Chief Juftice ſaid, & there was not one fingle caſe (that was law) in all the ay 
« to be found where the court had granted a new trial for exceſſive damages in actions for tr; * 
added, „ We deſire to be underſtood, that this court does not ſay, or lay down any rule that ther a 
« never happen a caſe of ſuch exceſſive damages in tort, where the court may not grant a new trial; jy 
« in that caſe the damages muſt be monſtrous and enormous indeed, and ſuch as all mankind mity 
c ready to exclaim againſt at firſt bluſh.” Beardmore v. Carrington, 2 Wilſ. 244. The conceiy 
here made is indeed guarded and confined to extreme caſes : but when we recolle& at what time, 11 
what occaſion, and by whom it was made, it leaves little room to doubt of the power of the coun 
to interpoſe in correcting the extravagance of juries. The learned judge, ſeemingly provoked w & 
himſelf obliged to acknowledge the neceſſity, and therefore the legality of ſuch a power, (for he fey 
to reſt the legality upon the neceſſity,) anxiouſly endeavours, by way of revenge, to reſtrain and d 
the exerciſe of it. "The damages muſt be enormous, more than exceſſive, to warrant the interpoſtit 
the court: and this muſt be apparent, not to the judges, but to all mankind. The judgment of the un 
muſt be authorized by the cry of the multitude ! judicial diſcretion muſt be guided by popular opina 
The law upon this point ſeems rather more diſtinctiy as well as more temperately ſtated by De C 
Ch. J. in the caſe of Sharpe v. Brice“ It has never been laid down,“ ſays he, « that the court vill x 
« grant a new trial for exceſſive damages in any caſes of tort. It was held, ſo long ago as in Comb. 30 
te that the jury have not a deſpotick power in ſuch actions. The utmoſt that can be ſaid is, and very iy 
« that the ſame rule does not prevail upon queſtions of t-rt, as of contract. In contract, the mealurd 
et damages is generally matter of account, and the damages given may be demonſtrated to be righte 
4% wrong. But in torts, a greater latitude is allowed to the jury; and the damages muſt be erte 
tc and outrageous to require or warrant a new trial.” 2 Bl. Rep. 942. We cannot help takingw 
tice, that in ſeveral caſes where the judges have admitted that a new trial may be granted for au 
d » they have added words of amplification: this we conceive, in propriety of language, to k ws 
neceſſary ; for, as far as we recolleR, exceſſive is never predicated of any ſubject, but to denote its eum 
ordinary intenſeneſa. Thus Milton——*< Dark with excfive bright.” ] 


. 


MS. Rep. In an action of treſpaſs and falſe impriſonment there was ans 
Leman v. dict for the plaintiff with 300 J. damages. A new trial bei 
4 moved for on account of the exceſſiveneſs of the damages, it va 


C. B. refuſed; becauſe the court did not upon the circumſtances of 
3 caſe think the damages exceſſive. It was in this caſe ſaid 
ar ng Pratt, Ch. J.— The court may grant a new trial on account of ti 
Money, exceſſiveneſs of the damages, although the action be founded ui 
* Will. 205. à tort, and conſequently the jury have no certain rule of computif 


— damages: but the court ſhould be very cautious of granting onel 
I4. 405. ſuch action, and ought not to do it, unleſs the damages are ſu 


Greyv. ag do at the firſt bluſh appear to be quite outrageous. 


Grant 
14.2 81. Bruce v. Rawlins, 3 Wilſ. 61. where a new trial was refuſed, on the ground that the dn 
were not exceſſive.] | 


Selk. 643. A new trial was granted upon its being diſcovered, after x 
Dent v. the trial, that the foreman of the jury had declared, that the plaih 
3 tiff ſhould never have a verdict whatever witneſſes he mift 

produce. | j 
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Sid. 235. 
| e from the ! * 
: idence after they are gon | Goodman v. 
. ceive written CVIUCNC n for nting a Cothering- 
* liche ro Aug of their verdict, this is a good reaſo ED ton. 
det. jar to CO : = Cro. Elis. 
ern th gew trial. from the bar to conſider of their 1 189. 
1 the jury are gone ho was before examined, Metcalfe v. 
7. by If aſter vidence of a witneſs who to 
tout by ict, they hear —_— ye de, notwithſtanding the evidence were to pee. 
exceſhy, * iq may ET A L : A rt 
iſe the e verdic idence given In cou * Sid. 235. 
N de ſame effect as g's —_ =_ will not in either of theſe _ — v. 
\ Plex z But it is ſaid, that t 4 indorſed upon the peſtea, that tl Cothering - 
2 ant a new trial, unleſs it * Nu. evidence after they were n. * 
: i ; itten or hea by affidavit. Eliz. 189. 
etch. n this cannot be ſhewn by affid lk. 6 
laid, e bar; for that R 725 iven in court Sal 645. 
r one from " car "written evidence which ag. leave of the King v. 
he If the . the bar, without the CO or wr wid hes - Burdett, 
| p rom 3 an * 
— ith them f ot a reaſon for the granting 
t there purt, this sn imable croſs Bunb. 51. 
wid y je jury are pun! ited, becauſe the jury had thrown up Mellin v. 
nd mat A new trial was granted, ive the plaintiff five hundred or {7 
 Conceligg ile whether they ſhould give P 2 Lev. 140. 20 5» 
ime, wa © 25%, d pounds damages. 
the cn ree hundred p ine for whom they ſhould Str. 642, 
ked to h lots in order to determine on ee Hola 
| and Cray | rdict. A new tria o © he opinion of the judge 
| nd a ve ty, who in the P | 
Ty rdict was found for the party, 
The cour : 1 A * let . 
x ei as entitled to a verdict ed for upon an affidavit by the defend ran Bl, 
1 [A new trial being mor f a juryman to him, that the jury * 
— which fix of them ſhou . fhidavit by the Delayal, 
| very truly ew lots which fi a ere being no athdav g * 1 ende 
+ mealurd fuſed ; and the court ſaid, that th 0 wo tranſaction, this 1 Ky 
de mn ny other that was conu in a late caſe (a), PRs 
thr ch a ſuggeſtion, However, in them- Powers 
wii $ too —_ _ ner the afhdavit of the jurymen them * 
| for exciipy e court refule 0 
„bet J fact. So 
© res to ſubſtantiate ſuch A * to grant a new trial, although ese 
„r, 1 fter it was agreed by the coun- 
e jury found a general bre a ſhould be found, and would 
29 Air r 3 eneral one. But it appears 
1al beig t give their reaſon for fin ing a g ſed, becauſe it was moved 
i 5 in this caſe refuſed, 
es, It N at the new trial was in 1 | 
ces of th r after a trial at bar. ; ial verdict was prayed, and the 1 P. Wms 
e lady In another caſe, wherein - apr e before whom the cauſe was ar * — 
unt of l after being directed by * * eneral verdict, a new trial |; Bewdley. 
ded ad to 6nd a ſpecial verdict, found a g Rs 
ing onen A new trial being moved for, * — of votes, it was Ann. 
are ſuck d found their verdict according to a 
uſed, f e for finding the Sayer, 100. 
* them wer - La V, 
_ had voted, and 2 being moved for, it was re- Hegel. 
dict as it was found. A _ rl: an ooo rer 
after it ed. And by Lee, Ch. ] ke be convinced : but 
_ pl * chance. The five jurors mig 7 of the verdict, that is 
1 ieſced in the finding 
he mig they only acquie 


eceived 
licient ; and they {hall not now be r 


to ſay, that they 
not acquieſce. 


LA new 


670 : Trial, 
Claky. - | [A new trial has been refuſed upon a ſubſequent declaratin 
Jure on, the jury, where the verdict given has been according to te 


— Rer. merits of the caſe. 
Aubert e. In an action for the non- performance of a contract in not de A 
r ing 100 calks of good Ruſſia tallow, wn ich was tried before la for t 
2570.3. Ms. Loughborough at thefittings after laſt term at Guildhall, a verdig q calle 
given for the defendants. Adair, Serj. moved for a rule © 0 that 
cauſe why there ſhould not be a new trial. The ground 0 In 
which he moved it was, that a converſation had paſſed after the d 


judge had ſummed up the evidence, between one of the jun g 
one Cartwright the laſt witneſs, in which a material piece 
evidence had been diſcloſed: that this converſation was not he 
by the plaintiffs, and therefore they had not an opportunit 
controvert what the witneſs ſaid : that if they had, they ca 
have directly contradicted it. He then offered affidavits to indy 
the court to believe that the jury had founded their verdi® wy 
this evidence. The circumſtances of the caſe were theſe: 4 
plaintiffs had contracted with the defendants for 100 caſłs of gy 
Ruſſia tallow / fifty of theſe had been delivered and accepted, 
the plaintiffs refuſed to accept the reſt, alleging that it wad 
inferior quality. Before the action was commenced, a prop 
for an accommodation was made, by the defendants paying tv! 
plaintiffs 3 5. per cat, which was the difference between they 
tallow then ſold for, and the price for which the plaintiffs had 
tracted. But this propoſal was not acceded to, and it was re{ 
ing this that the converſation paſſed upon which this motion x 
grounded. One of the jury aſked the witneſs Cartwright, wh 
was not agreed to. His anſwer was, becauſe the plain 
wanted to ſettle the matter in diſpute by caſks of 4 cw. inſtal 
7 cut. Lord L., after reporting the evidence, ſaid, that this 8 
new ground for an application, and ſuch an one as he ad 
doubted whether the court ought to encourage. From the in 
tion of the witneſſes at Guildhall, converſations muſt frequed 
paſs between them and the jury, and it was impoſſible buti 
converſations mult ſometimes eſcape the court: that if newt 
were to be granted upon ſuggeſtions of this kind, cauſes mt 
never be finally ſettled: that the queſtion here put wi 
thought, an idle one, and that no inference could be drawn! 
it to affect the deciſion of the jury. The queſtion which bt 
to the jury was, whether this was good merchantable tallos 


not: no fraud was pretended on either fide : both parties wil dn pur 


to act right: the ſcale of evidence was nearly equal, ditfercat Upo 
nions having been given on each fide of the ſamples of ta n alfi 
which the defendants had produced. This queſtion, un, 
arties did not ſettle the matter, could not poſſibly apply * If th 
Begdes, the jury had in the courſe of the trial calculated thath dere p 
caſks were above 7 cwvt., ſo that this anſwer could got pu no the 
have any influence with them.] : If t 
| revent 

ew tri 
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s. On account of a Neglect or Miſtake of a Counſellor or an 
Attorney in the Cauſe. 


A new trial is ſaid to have been granted; becauſe the counſel Salk. 645. 
ſor the defendant, who did not expect that the cauſe would be 4. 
[called on ſo ſoon, was abſent. But it is added by the reporter, 
that a new trial had in a ſimilar caſe been refuſed. 5 

In a modern caſe, a new trial being moved for on account of Ms. Rey. 


1 the defendant's attorney having neglected to attend the trial, it ty 30 
ert was refuſed. And by the court — As the plaintiff has not been ey ©. in 


guilty of any miſbehaviour or fault, there ought not to be a new B. R. 
trial, which, as his witneſſes may die or be out of the way, may be 
very inconvenient to him: nor is it neceſſary to grant one; for the 
defendant, who is bound by the verdict, has a remedy againſt his 

attorney. 

At the trial of a cauſe, a matter was mentioned by the judge 10 Mods 
efore whom it was tried, the conſequence of which, if it had 222» 203. 
deen relied upon, mutt have been a verdict for the defendant, oY 3 
Inſtead of relying upou this, the defendant's counſel put his de- Felton. 


8 of 1 


epted, | 

TY ence upon another matter, and there was a verdict for the plain- $5. a 

a propd iff, A new trial being moved for, it was refuſed. And by the — 
ing ut durt— The act of a counſel in a caufe is to be conſidered as the a cauſe, is no 


act of his client; and conſequently, if the counſel waive a thing Freund for a 
hich would have been in favour of his client, it is the ſame thing — 


s if the client himſelf waive it. The miſtake of the judge or v. Hankey, 
the jury is a good reaſon ſor granting a new trial; but the miſtake 2 Tera 


pf a counſel is not. v. Hog, 2 Bl. Rep. Bor- 


n the x 
Is had d 
As rel 
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pht, vn 
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 inſtea 
this vs 


[But the diſcovery of new evidence by an attorney of an executor Broadhead 
defendant then abſent from England, though in the actual cuſtody v. Marſhall, 
ff the attorney himſelf, but not known by him fo to be, hath been a2 


* 10 admitted as a ſufficient ground for a new trial.] 955» 
| ky b. On account of a Neglect, Miſtake, or Fault of one of the 


Parties, or one of his Witneſles. 


new u 
uſes wi 
it was 
Jrawn 1 
ich be! 
b tallos, 


A new trial being moved for, becauſe a witneſs of the party 1 Ventr, 30. 
oving for it did not appear at the trial, it was refuſed. And by Cotton v. 

e court—lf a new trial were to be granted on this account, one . 
nay be granted in almoſt every caſe; for it will be always in the 

power of a party to prevail upon one of his witneſſes to be abſent, 


ties un dn purpoſe to make his abſence a ground for obtaining a new trial. 

f Upon a motion for a new trial, the party moving for it offered 1 Barn. 322. 
ö 9 , n affidavit, that one of his material witneſſes did not appear at Wheeler v. 
1, Way e trial. The court would not ſuffer the affidavit to be read, *'* 

® * If the appearance at the trial of a material witneſs for one party 11 Mod. 


ere prevented by a contrivance of the other party, 28 by arreſt- 141. Davis 
ng the witneſs, this is a reaſon for granting a new trial, v. Daverell. 
| It the appearance at the trial of a material witneſs were 11 Mod. 1. 
revented by a ſudden illneſs, this is a reaſon for granting a © Mod. 24. 
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Salk. 645+ | The court refuſed to grant a new trial, becauſe 3 

Anon. witneſs did not appear at the trial, unleſs the witneſs y 
make an affidavit of what he knew concerning the matter 

queſtion; that the court might judge of the materiality of 

© evidence, 

Prec. in Ch. It is ſaid, that a court of equity will grant a new trial, if | 

"oy Tovey pear that a witneſs, upon whoſe teſtimony the verdict wx 80 

* cipally founded, ſtands convicted of an infamous crime. 

Salle. 653- But it has been holden, that this is not a reaſon for granting; 
Fordy. new trial. And by the court—If the record of the code i 


_ ſuch a witneſs had been produced at the trial, the judge way 

534. not have admitted his teſtimony. As: this was not 
the party who negleCted to produce it ought to ſuffer fork 
neglect. _ Wartics 


Turner v. [Although an objection to the competency of a witneſs diy pod x 
Trum d vered after the trial, is not, of itſelf, a ſufficient ground for gu 


was refuſed, And by the court It would be of che moſt dar gran 
, p Vor. . 


* * ing a new trial; yet it may have ſome weight with the court whe The 
. N applying appears to have merits. ant) 
Fabrilius v. it appear that the witneſſes, upon whoſe teſtimony t d doe: 
= former verdict was given, were ſuborned, the court will gray In t. 
1771. new trial.] | rſon: 
Salk, 23. It is in divers caſes laid down, that a new trial ought not pe. 
2 653. A becauſe the party who moves for it was not at the w Wh 
194. kurniſhed with evidence, which it was in his power to have be 0 
Str. 691. furniſhed with. new 
| {Giſt v. Maſon, 1 Term Rep. 84.] | 9 . 
| at th. 
| 12 Mod, It is ſaid in one caſe, that if material evidence, of which H ee le 
| 534- party had no knowledge at the trial, be afterwards diſcover d off 
| this is a reaſon for granting a new trial: but it may be inſen oft 
| nag what is laid down in a modern caſe, that this cafe is WF" ptat 
| aw. 
| MS. Rep. In an action for criminal converſation with the plaintiff's wi 
1 Walker -, there was a verdict for the plaintiff with 1060 J. damages 
„Mich. 8 þ . , 
= 23 C. a. in new trial was moved for, upon an affidavit of its having been d 
Wl B. R. covered ſince the trial, that the woman was not the wife el it 
4 plaintiff, It was refuſed. And by the court—lt is an eftabliltx 
wy rule, that a new trial ought not to be granted upon the account 
: | evidence diſcovered after the trial, which by uſing due diligend 
a" might have been diſcovered before. It is laid down in d 
* | caſes, that the court will not grant a new trial, becauſe one of 
11 | parties was not at the trial prepared to make out his caſe, ter the 
＋ | would be of the moſt dangerous conſequence to ſuffer one path ned te 
| 10 if after he has heard the evidence of the other, to give new cviden em. 
9 | In the preſent caſe the defendant ought to have been prepates 
1 the trial to have proved that the woman was not the plainti} 
F wife; which was the very giſt of the action. | It is l 
1 Sayer, 28, A new trial being moved for, upon an affidavit that a mate w tria 
3 — witneſs had made a miſtake in giving his evidence at the tri ectme. 


a4 
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; conſequence to ſet aſide a verdict, becauſe a witneſs has from 


Matery tention, or from the want of being prepared, made a miſtake 

S Woul | giving his evidence. | | | 
atter i It is in one caſe laid down, that embracery is a good reafon for 11Mod 118, 
y of by : ial; b ha in . Lady Her- 
J anting a new trial; but that maintenance is not. beit v. Shad, 


0 1 . . A = ; 
Upon a motion for a new trial it appeared, that the plaintiff's 2Ventr.193. 
torney had written letters to two perſons upon the pannel, im- gen. 
g . . +" ine. Paſcho 
Wortuning them to appear, and ſetting forth the hardſhips his cli- 3 W. z. 
Wt had ſuffered. A new trial was granted, and the attorney, 


anti | f N 

i bo was committed for having been guilty of embracery, was 
e wollbliced to pay ten pounds to the other party by way of coſts, be- 
t are the court would conſent to his being diſcharged. 


It was in a ſubſequent caſe holden, that although one of the Str. 643. 


ties have deſired a perſon to appear as a juryman, this is not a — 3 
pod reaſon for granting a new trial. Mich. 12 C. 2. 


The latter caſe is ſaid to have been determined upon the au- 14. 
ority of the caſe of Lady Herbert v. Shaw. But the caſe alluded 
> does not ſeem to warrant the determination, 
In that caſe the Duke of Leeds had written letters to all the 11 Mod. 
rſons upon the pannel; every one of which letters, after defiring 119; 129 
ke perſon to appear at the trial, concluded with theſe words, — 
| Which I ſhall take as a great obligation, and ſhall be glad of an 
* occaſion to ſne you how much I am, Sir, your humble ſervant.“ 
new trial being moved for on account of theſe letters, it was 
fuſed upon the particular circumſtance of the cafe ; namely, 
at the defendant, who had had notice long before the trial, of 
eſe letters, did not move for a trial at bar, which the plaintiff 
id offered to conſent to: but it was ſaid by the court, that a let- 
r of this kind is of the moſt dangerous conſequence, it being a 
mptation to a juryman to be partial. | : 
A new trial was moved for; becauſe the plaintiff, in whoſe fa- 1Ventr. zo. 


bur the verdict was, had after it was brought in given to every — v. 
intry. 


rhich ü 
iſcovere 
inf 
fe is nd 


iff 's wil 


ages, | e of the jurors four pounds; whereas by a rule of the court 
deen & dey were entitled to no more than twenty ſhillings each. The 
ife of ort being equally divided, no rule could be made. Morton, J. 
ſt abliſtd d Rainsford, J. were of opinion, that although the plaintiff 


account be puniſhable for diſobedience to the rule of the court, there 


dill no reaſon for granting a new trial, Keeling, Ch. J. and 
\ in dm widen, J. were of opinion, that a new trial ought to be grant- 
one d for that, if either party may give what he pleaſe to the jurors 

caſe, ter the verdict is brought in, the jurors will be frequently in- 
one pa ned to find a verdict for that party who is belt able to reward 
» eyidend em. 


repatel : 


plain 7. In an Action of Ejectment. 


It is laid down in divers caſes, that the court will not grant a 1 Jon. 225. 
trial in an action of ejectment; becauſe another action of _ 648, 
jectment may be brought, and, conſequently, there is no neceſſity Id. Raym. 
r granting a new trial, hank: 514. 


Vor. VI. "Bs XxX And 


2 mate 
he tra, 
ot dange 
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Str. 1106. And in one caſe it is ſaid, that the court will not grant NE baſe 
— trial in an. action of ejectment, unleſs the caſe be ſo circumtan WP" * 
, | 


Bil, 12 CU. . that juſtice cannot otherwiſe be attained. 


x Bam.323- But theſe caſes do not ſeem to be law; for in one modern o 
Bro*nv- jt is faid, that the court will not grant a new trial in an aQtin g 
Nich. 30.3. ejectment, where the verdict is for the defendant ; from when; 

may fairly be inferred, that where the verdict is for the plainif; 

new trial may be granted. 
MS. Rep. And in a very modern caſe it is expreſsly laid down, that why 
Wright on the verdict is for the plaintiff, the court will grant a new tris 
Clymer v. Teadily in an action of ejectment as in any other action. A m 
Littler, tion being made for a new trial in an action of ejectment, it wy 


If 


huittc 


_ 238 refuſed upon the particular circumſtances of the caſe. Buth erdi 
[1 Bl. Rep. Lord Mansfield, Ch. J.—lt is not true, that the court will n A 
345-3.C.] any caſe e a new trial as readily in an action of ejectmem: ment 

in any other action. If the verdict be for the defendant, tþ 38 1 


court will not grant a new trial but for very particular reaſon 
becauſe, as the verdict in an action of ejectment is not concluin, e 
the plaintiff may bring another action of ejectment: but, vg 
the verdict is for the plaintiff, the court will grant a new tui few. 
readily in an action of ejectment as in any other action, and Mot the 
court ought ſo to do; for if the poſſeſſion ſhould be changed i erde: 
conſequence of the verdict, it would ſometimes anſwer no pu by un 
for the party who has loſt the poſſeſſion, which was perhaps l 


only title, to be at liberty to bring another action of ejectmem WiWranto 

| before 

8. In a Penal Action. as, 

Benet 

Str. 309. In an action for the penalty given for killing a hare, the ju 5 


many oh oy contrary to the direction of the judge before whom the cauſe u 
tried, found a verdict for the defendant. A new trial being equal. 

for, it was refuſed, on account of the aCtion being penal, — 

1 Bern. 316. In an action for the penalty given for ſelling leſs than two! 
Phillip 944 lons of ſpirituous liquors, the fact was proved: and Eyre, C. the de 


fam v. 


Scuilars, before whom the cauſe was tried, directed the jury to find 3 _ 

dict for the plaintiff, Notwithſtanding this direction, a vere. .,, 

was found for the defendant ; yet a new trial was refuſed. wet th 
4 Bunb. 253. In an action for the penalty given for a fraudulent expo rial c. 
I 7 — of Jeſuits bark, the verdict was for the defendant. A motion Ines, 
queſne, ing made for a new trial, it was refuſed. The reporter of oe, 

Trin. 10. a. caſe, after ſaying it ſeemed to be admitted, that a new trial u ded: 


upon the particular circumſtances of the caſe be granted ina pe 
action, adds, that the counſel for the plaintiff were prepared 
precedents in which it had been done: but he does not mem; puniſſ 
where any ſuch precedent is to be met with, and the contra; new 
laid down in a ſubſequent caſe. 


. 1238. An action being brought for the penalty given by the iu rant ; 
2 againſt horſe- racing, the jury found a verdict for the defens erdic 


Allaffon, - The verdict being contrary to evidence, a new trial was nn 
= for, but was refuſed. And by the court—As there does fendar 
appear to have been any unfair practice of the defendauh. | 


Trial. 
tale is within the reaſon of the practice of the court of Exchequer, 

© which court a new trial is never granted at the inſtance of the 
Dlaintiff in an action for a penalty, unleſs the defendant have been 

uilty of unfair practice. TTY 85 2 

” [But a new trial will be granted in a penal action even after a Wilſon vs 
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aQtion d E erdict for the defendant, if ſuch verdict has proceeded upon the Raa, 
hence niſtake of the judge- ] TROY 
aint | Calcraft v. Gibbs, 5 Term Rep. 19. 

dat whey 9. In an Indictment or Information. f 1 

W tral z 


ir the defendant in an indictment or information have been ac- 2 Sis; 184. 
huitted, the court will not grant a new trial, notwithſtanding the Lev. 124- 


t, it | YE Re Ld. Ra 
"4 erdict were contrary to evidence. 63. 12 Mod. 9, | 
ill nen A new trial being moved for, after an acquittal in an indict- Salk. 64 
ment a ment for a libel, becauſe the verdict was contrary to evidence, it Rex v. Bear, 


as refuſed. And by the court— A new trial ought not to be 
granted after an acquittal in a criminal caſe, unleſs the defendant 
Whave been guilty of unfair practice. | 5 
at, when The defendant in an information for a riot being acquitted, a 1 Sbow. 336. 
hew trial was refuſed, although the verdict was, in the opinion N. Dari, 
Wof the judge before whom the information was tried, contrary to 33 
eridence; becauſe it did not appear, that the verdict was obtained 
by unfair 2 of the defendant. | 

The defendant in an information in the nature of a quo war- Str. tor; 
yanto being acquitted, a new trial was moved for, and the judge, R v. Bes- 
before whom the information was tried, reported that the verdict wy 
Was, in his opinion, contrary to evidenee. The court of King's 
Bench being equally divided in opinion, whether a new trial could b 
granted after an acquittal in ſuch information, the caſe was ad- 
ourned to be argued before all the judges, who being likewiſe 
equally divided in opinion, the rule to ſhew cauſe why a new trial 
ſhould not be granted was diſcharged; | 

A new trial was moved for, becauſe the verdict, which was for Sayer, tos. 
the defendant in an information in the nature of a quo warrants, Rexv-Blunk. 
vas contrary to evidence. The colirt refuſed to grant à rule to e Ren 
new cauſe, And by Lee, Ch. J.—-lh the caſe of the King v. Ben- v. Francis, 
wt the judges were equally divided in opinion, whether a new Tame 
trial could in ſuch caſe be granted; and in the caſe of the King v. #4] 


mot 7, which was in Trin. 12 G. 1. wherein the ſame queſtion 

ter of! aroſe, a new trial was not granted, the court being equally di- 

y trial u ded in opinion upon the queſtion; £4 

J in a pet It is laid down, that if the acquittal in an indictment have 1 81d. 783. 


pared Fl 
ot men 
contra 


deen procured by a trick or fraud of the defendant, he may be 79+ 
puniſhed for the trick or fraud; but that the court cannot grant 

a new trial, | 

But it is in one caſe ſaid, that, although the court will not Suk. 646. 
rant a new trial after an acquittal in an indictment, becauſe the 3 
erdict was contrary to evidence, the court may grant a new trial 

caſe the acquittal were procured by a trick or fraud of the de- 


ſendant. | 
* Tr 2 In 


the ft 
defend 
3 


e does Þ 
ndauty 


eee ee e n 83 
22 Mod.g. In one caſe a new trial was granted, after the defendant in 


F 
In another caſe a new trial was for the ſame reaſon grayy 


a new trial, at the inſtance of the defendant, in an indiQtmenty 


: 
: 


"Trial; 


indictment for keeping a bawdy-houſe had been acquitted ; ben 
the trial was brought on by the defendant, and he had not zw 
due notice of trial. 


» 


after an acquittal upon an indictment. 


It is in one caſe ſaid to have been holden, that the court = 
not grant a new trial, at the inſtance of the defendant, in a, 
dictment or information without the conſent of che king's coy 


But it, was in a ſubſequent caſe holden, that the court may gy 
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information without the conſent of the king's counſel; and 
in this caſe ſaid, that Mr. S:derfin is miſtaken in his report of 
caſe of Read v. Dawſon. = 

A new trial cannot be moved for, by the defendant in any 
dictment or an information, after an interlocutory judgment | 
been ſigned. : 

Upon a motion for a new trial, at the inſtance of the defen 
ant, in an indictment for forgery, it was inſiſted, that it vun 
neceſſary for him to be preſent at making the motion; for th 
this caſe is different from the caſe of a motion in arreſt of ju 
ment. It was holden, that the defendant muſt be preſent wiz 
ſuch motion is made. And by the court. The verdict fu 
great a ſuſpicion of guilt upon the defendant, that the court vi 
always be ſure of him, before they intimate an opinion concer 
ing the granting of a new trial; and the chief juſtice mention 
two caſes, in which the diſtinction attempted to be made int 
caſe had been over- ruled. 


Trover, 


* E word trover is derived from the French word tra 
A which ſignifies to find. | : MSringir 
It is probable from the name of an action of trover, that und 
could not at its commencement be brought for the converbo1 11 C, 
oods, unleſs they came to the defendant's poſſeſſion by an a 
ding: but whether this were ſo or not, it is at this day uw 
to bring this action for the converſion of goods which cane? 
the defendant's poſſeſſion by a finding in law, as well as fat 
converſion of goods which came to his poſſeſſion by an 2 
finding. b 


Trover. 


rAs the plaintiff in this action does not complain of the taking, 
t of the converſion ; as he admits that the defendant may have 
me /awfully by the goods in queſtion, it 1s immaterial by what 
ans he alleges that poſſeſon to have been acquired. No doubt, 
om the name of the action, the ſurmiſe in the declaration men 
ſually was, as it ſtill is, that the defendant obtained the poſſe 
on by finding. The gilt of this action is the converſion of 2 
hattel, the property of. the plaintiff, of which he had, or at leaſt 
2s entitled to, the poſſeſſion, at the time it came to the h 

f the defendant. As the plaintiff inſiſts upon his right of pro- 
rty in the thing in queſtion, he muſt complain of the defend- 
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may gra nt's act as zortious ; but if he complains of a fort, he muſt ſhew 
ments poſſeory right in himſelf at the time that ort was committed; 
and it or no one can complain of a tart, who has no title to the poſ- 
ort alt ſion, It is obvious, therefore, that a reverſionary or expectant 


Wtereſt will not ſupport the aQtion, though either a general or a 
WHecial property will be ſufficient : for, if the intereſt be future 

expeCtant, there can be no immediate right to the poſſeſſion ; 
ut a ſpecial property ariſeth merely from the actual poſſeſſion, 


ze cn: ing in truth nothing moxe than a preſumption of property which 

it vun he law raiſeth for the purpoſe of defending that poſſeſſion, and 

ö fort hich it will not ſuffer a wrong-doer to controvert; and where 

of Ju he poſſeſſion is only parted with for a time, and in ſubſerviency 

25 che purpoſes of the perſon in whom the general or "abſolute 
xe 


Wroperty is veſted, the right to the poſſeſſion muſt neceſſarily re- 
an in ſuch perſon; or rather, the poſſeſſion of the ſervant, for 
Wo we may conſider the ſpecial proprietor, is in law the poſſeſſion 
f the maſter or real owner, The action then being founded 
pon a 3 1 right of property and poſſeſſion, any 25 of a de- 
Wendant which negatives, or is inconſiſtent with ſuch right, 
Wmounts in law to a converſion. It is not neceſfary to a conver- 
Won that there ſhauld be a manual taking of the thing in queſtion 
Wy the defendant; it is not neceſſary that it ſhould be ſhewn that 
e has applied it to his own uſe, though ſuch be the allega- 
ion in the declaration. Does he exerciſe a dominion over it in 
xcluſion or in defiance of the plaintiff's right? If he does, that 
8 in law a converſion, be it for his own or another perſon's uſe. 
ence a re-delivery of the thing will not protect him from the 
ction. Hence nothing can be pleaded in bar of it, but matter 
hors or unconnected with the tranſaction; ſuch as a releaſe, 
vrmer recovery, and perhaps the ſtatute of limitations.] | 
Divers things relative to an action of zrover, as tender and 

ringing money into court, damages and coſts, have been treated 

df 10% the titles Tender and bringing Money into Court, Damages 
wn oli, ; 122 2 — d@ +5 Pp . ” ® PT A Þ 


mention 
de in tl 


Trover. 


The remain 1 ing Matter, which appertains to this Title | 
42 ranged in the following Order. — 


(A) Of an Action of Trover in the general, 
(B) Of a Converſion. 

(C) Who may bring an Action of Trover. 

D) For what Injuries an Action of Trover lies, 


(E) Againſt whom an Action of Trover may h 
brought. | 


(F) Of the Pleadings in an Action of Trover, 


t. Of the Declaration. 
2. Of the Plea. 


(G) Of Evidence in an Action of Trover. 


(A) Of an Action of Trover in the general, 


17 one perſon who has found the goods of another convert ui 
an action of trover lies. 
If one perſon who came to the poſſeſſion of the goods of x 
other by delivery convert them, an action of trover lies; for 
though there be not in ſuch cafe an actual finding, there 

finding in law, which is ſufficient to found this action upon, 
Oro. Eliz. If the goods of J. S. have been taken by J. N. in ſuch at 
824. Bibop tious manner that an action of treſpaſs would lie, an ation! 
Montague. trover will likewiſe lie; but J. S. can only recover in d 
Clayt. 113. latter action damages for the converſion of the goods; inaſmy 
> = as by eleCting to bring an action of trover, he waves his right 


3 Mod. 31. recover damages for the tortious taking. 
128. 


2 Noll. Rep. Wherever an action of trover lies, an action of detinve vi 
Cavin „. likewiſe lie (a). But the latter action is very ſeldom broup 
t arwood, becauſe the defendant may wage his law therein. 


LC) The converſe of this propofition would be nearer the truth, namely, that trover lies whe 
tinue will lie, In detinue the ſpecifick chattel muſt be accurately deſcribed and traced 3 in tro? 
certainty in the deſcription is not requiſite : it is obvious, therefore, that trover may de brought w. 
detinue could not be ſupported. The authority referred to, we may add, by no means eſtabliſh | 
author's propoſition. See alſo 5 Term Rep. 12, 13-] 


There is another reaſon for preferring an action of troret! 
one of detinue ; namely, that in the latter action the plainif a 
. only recover the goods in /pecie (b), whereas in the former be 
ne te -cover damages for the converſion. 
plaintiff 1 2 ; FE of | 
bo, Eee eatery ſpecie : the judgment may be fey he wala of the ſpecific 


| 
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If the plaintiff in an action of trover have recovered damages Str. 5 
u the converſion of goods, the property in the goods thereupon — te 
is in the defendant 3 who, as damages to the value of the goods Andr. 18. 


e been recovered againſt him, is to be confidered as a-pur- - W- 
: haſer „ 2 i "Rt 2 


(B) Of a Converſion. 


«VERY aſſuming by one perſon, to diſpoſe of the goods of 6 Mod. 212. 
another as if they were his own, is a converſion. Clayt. 112. 
If J. S. tace the goods of J. N. unlawfully, this is a conver- Sid. 264. 


lies, 
Nay by 


EE 


Won; ſuch taking being a diſpoſing of the goods as if they were Brven v. 
F e goods of J. S. , ; — 
Tr, tif one perſon diſpoſe of the goods of another for the benefit of Sayer, 47. 
W third perſon, this is a converſion ; for the injury to the owner Perkins v. 
Wb the goods is the ſame, as if they had been diſpoſed of for the 3 
W-ncfit of the diſpoſer. 8 
If the goods of F. S. are delivered to J. N. by a perſon not pig. 
aving a lawful authority to deliver them, and F. N. ſell them, it 
equally a converſion, as if J. N. had himſelf taken the goods. 
eral, The ſevering of a thing from a freehold, as taking down the Co. Ja. 129. 
Joor of a houſe, is not a converſion ; for a converſion can only be Wood v. 
Vert ff a perſonal chattel. . 
But, if a thing which has been ſevered from a freehold be car- Noy, rag. 
ds fed away; as, if J. S. carry away a tree the property of J. N. Skidnels v. 
83 for hich was cut down by himſelf or by any other perſon, this is a 8 
there y converſion. ; | | 
pon, If J. S. dig coals in a pit of 7. N. and throw them out of the 1 Jo. 245. 
ach a tt it, he is guilty of a converſion 3 becauſe, as the coals after being Player v. 
action jug were a perſonal chattel, throwing them out of the pit was a 
Tr in & diſpoſing of them as if they were the coals of J. S. | | 
inaſmu If J. S. who came to the poſſeſſion of the goods of J. N. by 1 Leon 22 
1s right finding, loſe them, or they be taken from him, J. S. is not guilty Vandrink s. 
of a converſion z becauſe he does not in either caſe diſpoſe of the her. 
goods as if they were his own. 6. L. pl. 4. Bro. Date fl . 
1 — If goods, in order to prevent a ſhip from ſinking, are thrown 2 Bulgna50. 
by the maſter of the ſhip into the ſea, this is not a converſion z Bird v. 
W becauſe, ſo far from diſpoſing of the goods as if they were his own, — 
in be maſter only does what is neceſſary for the preſervation of the 
cout il thip and the lives of the perſons on board. 
Kablibs If the goods of J. S. which were illegally taken by J. N. are re- Bro. Treſs, 
taken by J. S., this is not a converſion ; it being lawful for J. S. 838 
pn to retake the goods. | 329. 
aintif a If a ſtake-holder deliver money, depoſited in his hands by A. C. Eliz. 
er he on account of a wager, to B. who won the wager, this is not a 779. 


converſion ; for, as B. has won the wager, the ſtake-holder does —— 
no more than deliver his own money to B. _— 


Rx 4 | Every 


vel. 1944 Exery unlawful intermeddling by one perſon with the goods g 
Gomerfale another is a converſion, it being a diſpoſing pro tanto of the 
* Medgate. f another as if they were the goods of the intermeddler. 

x Roll. Abr. If the horſe of J. S. be taken and ridden by J. N., this b; 
8. Counteſs converſion, it being an unlawful intermeddling with the horte: 
of Kotland's and a re-delivery to J. N. will only go in mitigation of damages, 


caſe. 
6 Mod. 212. [Bull. N. P. 46.] 


Per Bulerj. [If one man, who is entruſted with the goods of another, 
4Term Rep. them into the hands of a third perſon contrary to orders, it is, 
264. | 
| converſion. 
Bid. If a perſon take my horſe to ride, and leave him at an inn, thy 
| is a converſion ; for though I may have the horſe on ſending iu 
him, and paying for the keeping of him, yet it brings a cha 


upon me. . wr 
Syeds v. Where the owner of goods on board a veſſel directed the ci j io 
Hay, tain not to land them on a particular wharf, to which the latz 


18 MM agreed at the time, but afterwards diſobeyed the orders, and & 
livered the goods. into the poſſeſſion of the wharfinger, under u 
idea of the wharfinger's having a lien thereon for wharfage ſeg, 
this was adjudged a converſion, for by putting theſe goods on th 
wharf he brought a charge upon the owner.] 

Cro. Ja. 148. If J. S. who lawfully diſtrained a beaſt, work it, this is a cov 


Bagſhaw v. 


Gowars, Verſion; becauſe the working of the beaſt is an unlawful inte. 
Browol, 5. meddling therewith, ; 


. But, if J. S. after having lawfully diſtrained a milch cow hv 
ben v. longing to J. N. milk it, this is not a converſion ; for as milkiy 
the cow, which prevents it from being ſpoiled, is for the bene 
of Fs N. it is lawful to milk it. 

If J. S. who lawfully diſtrained a beaſt, impound it in a prope 
pound, this is not a converſion ; becauſe he does nothing mar 
than put the beaſt into the cuſtody of the law. 

Cro.Ja. 148. If J. S. after having lawfully diſtrained goods for rent in . 
25. „rear, had heretofore ſold them, this would have been a converſion, 


' * 
2 Mod. 244 · 


drters 
ut on 


Yelv. 194. 0 
But by the 2 F. & M. c. 5. F 1. it is enacted, “ That when bal 
&« goods are diſtrained for rent due upon a demiſe, leaſe, or cut. w 
ic tract, the perſon diſtraining may cauſe the goods to be ſold.” the 
1 Leon. If a perſon, who found apparel, or to whom apparel was & a 
Wiidgrave livered to be kept, wear it, this is a converſion ; the wearing d r 


„ Ogden. the apparel being an unlawful intermeddling there with. f th 


Cro. Eliz. 219. ö fas, \ 
1 Leon. But, if ſuch apparel be eaten by moths; this, notwithſtanduy was 
—— the injury was owing to negligence in keeping the apparel, 1s ,, by 
: — a converſion; becauſe the injury does not ariſe from a mu WWWndan 


dnſeq 
h acti 
ave b. 
© go 
IS q 

le inj 


Cro. Eliz. | feaſance. 
419. 3 Bulſts. 312. 

Bro. Dein. There is, indeed, ſome doubt whether an action upon the ci 
en. does lie in ſuch caſe againſt the perſon who found the apparel 
223, 224. for it is laid down in divers books, that the perſon, who came f 


. 


Crover. 


take ſo much care of them, as if he had come to the poſſeſſion 


691 
poſſeion of the goods of another by finding, is not obliged Owen, 141. 


Cro. Elia 


e gook : 219. 
eof by delivery. ; : ; | 

sb: hut it is in one book laid down, that an action upon the caſe 2 Bulſtr. 
bort Ws for negligence in keeping goods which were found; inaſmuch 1 
nagez. it is the duty of the finder of goods to keep them ſafely for the Clack. 

if the corn of 7 N. be carried by J. S. to a mill, and the miller Clayr. 57. 
zen peter being forbidden ſo to do by J. N. grind it, this is a conver- Hollworth's 
bi,; the grinding of the corn being an unlawful intermeddling 
with. | 
nn, tiy N man, after drawing part of the wine of another out of a St. 576. 
ling fa ſel, put as much water into the veſſel as he drew out wine, this N 
chat a converſion of all the wine; becauſe the whole is thereby da- * 

aged, if not ſpoiled. ä | 
the ey A maſter of a ſhip, who had contracted with a ſeaman to go a 12 Mod. 
ie latte yage, after the ſeaman came on board refuſed to pay him ac- 344+ Anon. 
and ding to the contract. Hereupon the ſeaman deſired to carry 
inder u my ſome goods, which he had brought on board with him. 
age ee maſter would not permit him to do this, and ſaid he ſhould 
$ on the ot carry them away until he had examined them, which he re- 

iſed to do at that time. This was holden to be a converſion, 
'S eo If 7. S. who came to the poſſeſſion of goods the property of J. N. 2 Bult. 313. 
ul inte | finding, do not abſolutely refuſe to deliver the goods to J. N. Tac v. 

d only ſay, that he does not know whether J. N. be the owner OO 
cow be. them, this is not a converſion, | 
milking A piece of timber the property of J. S. being in the field of J. N., 2 Bulſt. 310. 
e benelt S. aſked leave to fetch it away. J. N. refuſed to give leave; !fac v. 

t never intermeddled therewith. It was holden, that, as J. N. DE 246 
a proper rer intermeddled with the piece of timber, his refuſal of leave ; 
1g moſt d fetch it away was not a converſion. 

Upon the Cuſtom-houſe key there is a hut, wherein certain Str. 128, 
It * ters lodge goods, until the ſhips, in which the goods are to be Do Ye . 
verſion, 5 


t on board, are ready to receive them. Every one of theſe 
orters has a cupboard in the hut for the ſeparate uſe of himſelf, 
e plaintiff, who was one of theſe porters, put goods into the 
ut, which he laid in ſuch a manner that the defendant, who was 
other of them, could not well come to his cupboard without 
moving them. The defendant, in order to come to his cupboard, 
moved the goods about a yard nearer to the door of the hut, and 
it them there. The goods being afterwards loſt, the queſtion 
as, Whether this removal of them amounted to a converſion ? 
was ruled that it did not. And by Pratt, Ch. J.— The plain- 
fi, by laying his goods in ſuch manner as to prevent the de- 
adant from coming to his cupboard, was a wrong-doer, and, 
nſequently, it was lawful for the defendant to remove them. If 
n action upon the caſe had been brought, it would even then 
ave been doubtful, whether the defendant was bound to return 
© goods to the place from whence he had removed them: but 
's quite clear, that he is not guilty of a converſion ; becauſe 
jury, if any, aroſe from a non+feaſance, | 
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x Roll. Abs. 
» Iſaac v. 
Clark. 
Hob. 187. 
2 Show. 179, 


Moor, 460. 
Cro, Car. 
262. 

& Mod. 112. 


a Mod. 244, 
245+ 

Mires v. 
Solebay. 


19 Rep. $7- 


Horwood v. 
Smith, 
2 Term Rep. 


750. 


ef the goods, by the delivery of the perſon in whom the geg 
property is. 


. LIN order to maintain an action of trover, the plaintiff ny 


A 


Trover. 
„It is laid down in divers books, that if J. S. who came to 
poſſeſſion of the goods of J. N. by the delivery of J. N. rep 
deliver them to 7. N, this is only evidence of a converſion, ang b 
an actual converſion. 1 | 1 

It is in other books laid down, that a refual to deliver 
to the perſon. in whom the general property is, is an actui q 
verſion; although the perſon, who refuſes, came to the poſſeſiy 


The queſtion, whether there has been a converſion, is ſo g 
tirely for the conſideration of the jury, that the court cannot ly 
ply by intendment the want of its 8 expreſsly found by & 
verdict ; for the court can never intend a perſon to haye ben 
wrong-doer. | 


(C) Who may bring an AQton of Trover, 


prove that the goods in queſtion were his property, and tel 
awhile they were ſo, they came into the defendant's poſſeſſion, wh 
converted them to his own uſe. He muſt alſo ſhew, that he bf 
at the time the actual poſſeſhon, or at leaſt a virtual poſſeſſing 
them; for if he had a right to the poſſeſſion, it is impliel 
law. TR | 
' Hence trover will not lie at the ſuit of the owner of fi 
goods, which are bond fide ſold in market overt before the d F7H 
viction of the felon ; for the property is thereby changed; al xecut 
though conviction reveſts the original ownerſhip, yet cannot annot 


owner even then maintain this action againſt one who was i (certs 


Power v. 
Wells, 
Cowp. 818. 


Gardon v. 


Harper, 
9 TermRep. 


Je 


Alexander 
v. Comb:r, 
1 H. Bl. 20. 


Bro. Treſp. 
I. 303. 


teh. 214. 
2 Bulſtr. 


263g, 7 


RY » 


m 2 
% 


Bro. Treſp. 


yn 303.7 
ach. 314. 


in bs 


tranſitory nature of a perſonal chattel ſufficient to found 6 


poſſeſſion of them at the time of the conviction, notwithſtandy 
he parted with the poſſeſſion after notice from the owner of t 
felony. ed 

Hence alſo this action will not lie for a horſe which has bk 
given in exchange for one that has turned out unſound, 


From the want of the right of poſſeſſion it was holden, i 
where goods leaſed as furniture with a houſe, had been wrong 9" 
taken in execution by the ſheriff, this action could not be mi 
tained by the landlord againſt the ſheriff, pending the leaſe. 

Neither will it lie for goods ſold without any earneſt, deln 
or agreement in writing; the ſtatute of frauds in ſuch caſe p 
ing the property from veſting. 

The perſon, in whom the general property in a perſonal cu = 
is, may maintain an action of trover for the converſion the * 
although he have never been in the actual poſſeſſion there. * 
becauſe a general property in the caſe of a perſonal chattel d 
to it a poſieſſion in law, and ſuch poſſeſſion is by reaſon os Iu 


action upon. f f went) 
If the perſon, in whom the general property in goods * way 
lie at York is, give them to J. S. who is at London at the den 


a 


te gilt, and before J. S. obtain the actual poſſeſſion of the goods 

ſtranger convert them, an action of trover lies; becauſe J. S. 

quired a general property in the goods by the gift. FO | 
But, if the giver of the goods had been an infant, J. S. Bro. Trap. 


but 11d not haye maintained this action for the converſion thereof ; Pl. 18 
tual en -zuſe no perſon acquires a general property in goods by the 

olefin it of an 0e | 5 

© genenl If the bailee of goods give them to J. S. but do not deliver Bro. Traſp. 


em, and a ſtranger convert the goods, an action of trover does Pt 226. 


is 0 ot lie; becauſe, as the goods were not delivered, J. S. did not 

not iy quire a general property in them by the gift of the bailee, who 

ad by vil id only a ſpecial property therein. | 

ve bed If goods, which were the property of a or, are converted 2Bulft. 268. 


Wy 2 ſtranger before the teſtator's will is proved, and the perſon Fiſher v. 
pointed executor afterwards prove the will, he may maintain an wane 


er, don of trover : for, although an executor have no property in 
: e goods of his teſtator until he has proved his will, as ſoon as 
tif nus is done, he acquires by relation a general property therein from 


de time of bis teſtator's death. 


hon, If a teſtator have bequeathed ſpecifick goods, the legatee may Bro. Trap. 
at he u aintain an action of trover for the converſion thereof by a fl. 25+ 
Neſſiond ranger, although they have not been delivered to him by the ex- 

mplied utor z becauſe a general property in the goods was veſted in him 


mmediately upon the death of the teſtator. 

But, if a teſtator have bequeathed a third part of his goods to ny, 
J. S., and before any of the teſtator's goods are delivered by his 
xecutor to J. S., all the goods are converted by a ſtranger, J. S. 
annot maintain this action; becauſe, until his part thereof is 
Wſcertained by delivery of the executor, he has not a general pro- 
Wcrty in any of the teſtator's goods. 
If wrecked goods are converted by a ſtranger, before they are Fitz. N. 5. 
Wcized by J. S. in whom the right of wreck is, J. S. may maintain 92+ 
n _ of trover; a general property in the goods being veſted 1 8. 
im. 
It is in the general true, that if two perſons are owners of a 3 Leon 113. 
erſonal chattel, one of them cannot maintain an action of trover — 
or the converſion thereof by a ſtranger. | A 
But in order to encourage the building of ſhips, it has been skis. 640, 
olden, that the owner of an eighth, or any other part of a Pockwryr. 
hip, may maintain this action for the converſion of ſuch part by a U 

ranger, 

And it is ſaid, that, that if a man bring this action againſt a Bd 
ranger for the converſion of a whole ſhip, and it come out in 


on th , ndence that only the ſixteenth part thereof is his property, he 
attel d 4 7 yr 3 to the value of this part. 

＋ „A. ſeiſed in fee of land ſold twenty trees thereon growing to 3 Reps 
. 5 V. and his aſſigns, which were to be ſet out by A. and felled = B. Palmer's 


\fter B. had aſſigned his. intereſt therein to C. A. ſet out the Elz. 8, 
wenty trees, and C. felled them. The trees being afterwards taken 8. C. Y 
ay by D., C. brought an action of trover. The action was W. 336, 
Widen to be maintainable; for that the intereſt of B., which was Hes ang 
ſaid approved] 


Trover, 6863 


1 Jon. 243+ 
Player v. 
Roberts. 


Trover. 


faid to be more than either a choſe in action or a-poſſible intereſ 
was aſſignable. wt "3, "NM 5 
A. was tenant for life of land without impeachment of wafe 
except the waſte were voluntary, with reverſion to B. After 3 
had fold ſome trees growing upon the land to C., A. cut down the 
trees and ſold them to D., who took them away. An act ion of 
trover being 3 brought by C. it was holden, that the 
action did not lie; for that B. had not a power to {ell trees gros. 
ing upon the land during the life of A. 
I Trover is not maintainable by a tenant in tail, expectant on the 


determination of an eſtate for life, without impeachment cd 


waſte, for timber which grew upon, and had been ſeyered from the 
eſtate; for the tenant for life without impeachment of waſte has 
right to the trees the moment they are cut down.] 

If goods be delivered by A. to B., in order that B. may deliver 


Rave. 14. them to C., and B. inſtead of delivering the goods convert them, C. 


may maintain an action of trover. 


If two perſons each ſtake a ſum of money in the hands of: 
third perſon by way of wager, he who wins the wager may, in caſe 
the ſtake-holder refuſe to deliver it, maintain an action of troyer 
for the whole money. 5 

A. granted a leaſe of the coal mines already opened, or which 
ſhould thereafter be opened, upon his manor of B. to C. for the 
term of ninety-nine years. During the term, D. the ſon of 4, 
opened a mine in a copyhold eſtate belonging to E., which waz 
parcel of the manor, and dug and carried away coals. An action 
of trover being brought by C. for the converſion of the coals 
carried away, it was holden, that the action was maintainable. 

The perſon, in whom the general property in goods is, may in 
ſome caſes maintain an action of trover for the converſion thereof 


. by a ſtranger, although another perſon had at the time of the 


converſion a ſpecial property in the goods. 

If goods which were bailed by J. S. to J. N. be loſt by J. N. 
and be afterwards converted by a ſtranger, J. S. may by realon 
of his general property in the goods maintain an action df 
trover. | 

But, if the bailee of goods give them to a ſtranger and delier 
them, the bailor cannot maintain this action; for by the gil 
and delivery of a perſon, who has a ſpecial property in and % 
poſſeſſion in fact of the goods, the general property of the bailor 


is diveſted. 


If a ſervant, who had a general authority to receive and pi 
money for his maſter, give * money which he received of J. N 


for the uſe of his maſter to J. S. and deliver it to him, the maſte 
may maintain an action of trover; becauſe, as the ſervant had 
only an authority to receive the money, it muſt be intended tht 
his poſſeſſion was the poſſeſſion of his maſter, and, conſequent!) 
he had not ſuch a ſpecial property in the money, as enabled hin 
to transfer the general property by a gift, notwithſtanding there 


lt 


was a delivery, 


ſweral 
. 
ght t 
loſt it. 

It w 
genere 
mainta 


goods 


it on the 
ment of 
from the 


ſte has 


7 deliver 
them, C. 


nds of a 


in caſe 
of trover 


r which 
. for the 
on of 4, 
nich was 
n action 
he coals 
able. 

, may in 
| thereof 


e of the 
by J. 


dy reaſon 
tion «> 


d delver 
the giſt 
n and 1 
he bailor 


and pay 
of J. N. 
ze maſter 
vant had 
1ded that 
equently, 
bled hin 


ng ther 


* 
Trover. 


It is in the general true, that wherever one perſon is anſwerable 
to another, in whom the general property is, for goods of which 
he had once a poſſeſſion in fact, he has ſuch a ſpecial property in 
the goods, as enables him to maintain an action of trover for the 
converſion of them by a ſtranger. . 


If J. S. have bailed a beaſt to J. N. for ploughing his land, 
and the beaſt be converted by a ſtranger, F. N. may maintain an 
ation of trover; becauſe, as the beaſt was delivered to J. N. 


or, 
If the goods taken by a ſheriff in execution are converted by a 


is anſwerable to the perſon for whom the goods were taken. 


If the goods of J. S. which were delivered to J. N. to be car- 
tied for hire, are converted by a ſtranger, F. N. may maintain an 
attion of trover; becauſe he is anſwerable to J. S. 


The agiſtor of a beaſt may maintain an action of trover, for the 
converſion thereof by a ſtranger; becauſe he is anſwerable to the 
owner of the beaſt, 

Churchwardens may maintain an action of trover, for the con- 
jerſion of goods belonging to their church by a ſtranger during 
their churchwardenſhip; becauſe they are anſwerable to their 
ſucceflors, 

And it is ſaid, that churchwardens may maintain this action, 
for the converſion of goods belonging go their church by a ſtranger 
during the churchwardenſhip of their predeceſſors. 

But it may be inferred from what is ſaid in another book, that 
churchwardens cannot maintain this action, for the converſion of 
goods belonging to their church by a ſtranger during the church- 
wardenſhip of their predeceſſors. : 

The finder of a jewel, although he do not acquire by the find- 
ng a general property therein, may maintain an action of trover 
ganſt a ſtranger who converts it ; becauſe, as the finder is an- 
lwerable for the jewel to the perſon in whom the general pro- 
perty is, he has a ſpecial property therein. He has moreover a 
wx to the jewel as againſt every perſon, except the perſon who 

lt, 

It was ſc erly holden, that if goods, which have been delivered 
penerally* e kept, are converted by a ſtranger, the bailee may 
maintain aCtion of trover ; becauſe he is anſwerable for the 
goods to the perſon in whom the general property is: but that if 
pods, which have been delivered to be kept as the bailee keeps 
li own goods, are converted by a ſtranger, the bailee cannot 
maintain this action; becauſe he is not anſwerable for the goods 
bthe perſon in whom the general property is. 

But in a modern caſe, in which Saut bcotes and all the old caſes 
ſeem to have been well conſidered, this diſtinction is exploded it 
ing therein laid down, that the bailee of goods, which have been 
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Fitz. N. B. 


8. 92. 


x Inſt. 89. 
Bro, Treſp, 


pl. 83. 


4 Rep. 84. 
- 2 Roll. Abr. 
569. pl. 5, pl. 7. 1 Sid. 438. 2 Saund, 47. 


Bro. Trefj 
pl. 92. * 


Ld. Raym. 

913.913. 

for a purpoſe beneficial to himſelf, he is anſwerable for it to the 
lor | 


ranger, the ſheriff may maintain an action of trover; becauſe he WIbtham 


v. Snow. 


1 Mod. 31. 


2 Rep. 84. 
Salk. 26. 


145. 


1 Mod. 31. 
Bro. Treſp. 


pl. 67. 


Moor, 543 
Fitz. N. B. 


9a. 
1 Ventr, 


1 Mod. 68. 


Fitz. N. B. 


89. 92. 


Dyer, 48. 


Str. 50 3. 


Armory . 
Delamire. 


4 Rep. 84. 
Southcote's 
caſe. 


1 Init. 89, 


Ld. Raym. 
913, 914 
915. 

u Coggs v. 
delivered Barnard, | 


| Cxovek. 
delivered generally to be kept, is not ariſwerable to the perſon is Wil be 
whom the general property is, for the converſion thereof þy i do 
© ftranger, unleſs the converſion be owing to ſome groſs neglect of : If 
his ; for that it would be very unreaſonable, that a perſon, who WY fler 
receives no advantage from keeping the goods of another, ſhould th 
at all events be anſwerable for the converſion thereof. + 
It is upon the whole clear, that both the perſon in whom te c, 4 
general property in goods is, and the perſon in whom the ſperigf * 
property therein is, may maintain an action of trover for the 
converſion thereof by a ſtranger, | Bu 
Rell. Alr. But, if either of theſe has recovered damages for the comet: ict 
369. P. fon of the goods, this ouſts the other of his right of action; for perty 
N it would be very unreaſonable, that a double ſatisfaction ſhould be An 
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made for the converſion of the goods, beaſt 
recla 
(D) For what Injuries an Action of Trover lies, — 

L4. Raym. I T has been holden, that a perſon cannot have ſuch roperty i 78. 

«=> | a negro in England, as Wall enable him to A woo. an adi 

Hervey, Hi. of trover for converting the negro; and that he can only recove if a 

W W. 3. as he may in the caſe of any other ſervant, damages for the lo from t 

of ſervice. TE does n 

Garth. 307. Tt appears from another report of this caſe, that one queſtio -& 
was, whether the baptiſm of the negro after the converſion di of tis 

not amount to an emancipation, and conſequently take away tt But, 

plaintiff's right of action: but the court determined the cal of tus 

_ the general queſtion,” without giving an opinion as to th care 

ueſtion. | : wt 

14 Rm. In a ſtill latet caſe it was holden, that a man cannot have ſud which 

Sub v, à property in a negro in England, as will enable him to maintai fa 

Gould, an action of trover for the converſion of the negro. 

Paſch. 5 Ann. An 7 

Bro. Treſp, If the ſheep of J. N. are mixed with the ſheep of J. S. andt! _ 

1 213. latter, in order to ſeparate his ſheep from thoſe of J. N. ch L er 

the ſheep of J. N. to the next place proper for ſeparating ther ro 

an action of trover does not lie; becauſe, as the ſheep of 7.9 ei 

cannot be eaſily ſeparated from the ſheep of J. N. without ſud e), 
_ chaſing of the ſheep of J. N. the chafing of them is lawful. 

Fitz. N. 3. An action of trover lies for the converſion of a dog ; for, 20 But | 
1 being a tame animal, property may as well be in a dog as in , ion i 
1. 40% Other tame animal, for the 

Hob. 233. Cro. Eliz. 125. Cro. Ja. 463. {2 Bl. Rep. 1117.] ö dot in a 

5 An a 

2 Freem. If J. S. be chaſing the beaſt of J. N. with a little dog, in oi hs 

200. Sg to chaſe it out of land in his poſſeſſion, and J. N. kill the d Ic 

4 Rep. 38. an action of trover lies; becauſe, as J. S. had an election to chal * + 

Cro. Car, the beaſt out of his land, or to diſtrain it damage-feafant, ti wah 

254+ Chaſing with ſuch a dog is lawful, | If goc 

x Freem, But, if J. S. be chating the beaſt of J. N with a maſtif 1 mon 


8 in order to drive it out of land in his poſſeſſion, and J. N.! 
_ 11 
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tie money for which they were pledged, an action of trover lies. Pari. 


Trover. 

de dog, this action Goes not lie; becauſe the chaſing with ſuch 
z dog is not lawful. fo 1 5 f 

If the dog of J. V. which is found in the warren of F. S. be Cro. Ja. 45. 
killed by J. S. this action does not lie; the killing of ſuch dog Sid» 336+ 
by the owner of the warren being lawful. | 

It is in the general true, that an action of trover does not lie Bro. Detin. 
for the converſion of a beaſt or bird fere nature ; becauſe there is K. ag 06. 


not in the general any property in ſuch beaſt or bird. Cro. 345 845. 


But, if a beaſt or bird fere nature have been reclaimed, this Bro. Detia. 
action does lie for the converſion thereof; becauſe there is a pro- P!- 44+ 
perty in ſuch beaſt or bird. 5 | 

And an action of trover ſometimes lies for the converſion of a 
beaſt or * fere nature, although the beaſt or bird have not been 
reclaimed, | 

If a hare be killed by J. N. upon the land of J. S. an action Fitz. N. B. 
of trover lies, although it have not been reclaimed ; inaſmuch as *7- 


7.8. has by reaſon of its being upon his land a local property in — 
the hare. 1 g. 


If a hare, which was found upon the land of J. S. be driven 5 Rep. 044 
from thence, and afterwards killed by J. N. an action of trover 2 
dds not in the general lie; for the property of J. S. which is Car. 3 
local, may be, and uſually is, determined by driving the hare 
of tus land. | 

But, if J. S. immediately purſue the hare, which has been driven Oodb. 123. 
off his land and killed by J. N. this action lies; for by the imme- Salk. $56. 
date purſuit the local property is continued. N 

An action of trover lies for the converſion of a beaſt or bird, Cro. Ja 262. 
dich is valuable on account of its being merchandize, as a monkey Sus 
or a parrot z although the beaſt or bird be fere nature, and have 
dot been reclaimed. 

An action of trover does not lie for the converſion of a record; Hardr. 111. 
decauſe a record is not private property: but this action lies for 8 
the converſion of a copy of a record; the copy of a record being 
pate property. | 

t is in one caſe ſaid, that an action of trover does not lie for Cro. Elie. 
money, unleſs it were in a bag at the time of the converſion. — Fs 

" Hicks, 

But it is in other caſes laid down, that, as the deſign of this 1 Roll. Abr. 
ion is not to recover a thing in ſpecie, but to recover damages ng * 5* 
for the converſion thereof, it does lie for money, although it were mag Crs, 
dot in a bag at the time of the converſion. Car. 89. 

An action of trover lies for the converſion of money depoſited Cro. EN. 


82 Wager. 870. Ledeſham v. Lubram. 


If a feme-covent loſe the money of her huſband at play, an ac- 5 122. 


ton of trover lies. Stehe | 


If goods ledged are not delivered, upon payment or tender of _ wa. 


In 


683 Trover, 

x Barmrd, | In an action of trover for batley it appgared, chat the 

ar Adams yas delivered to the defendant to be made into malt. It was a ditte 

nützen, ruled, that the action did not lie, becaulc the barley, was deliver. Bl ='* 

add to be made into malt; but that, in caſe there had been a pay. Wi uo 

ment or tender of the money due for making the barley into mal; 6 fron 
an action of trover would have lain for the malt. _ | 

MS. Rep. In an action of trover, brought by a widow againſt the vende WY is: 
o goods ſold by her ſon, it appeared in evidence, that the plain. 

Eat, tiff had fixteen years before let her ſon into the poſſeſſion of : Bu 

1G. a. farm at that time holden by her, together with the goods in quel. may 

iu B. R. tion, which were at that time part of the ſtock of the farm; and upon 

n that the ſon had ever ſince occupied the farm, and acted as owner lt 

of the goods. A verdict being found for the defendant upon this bree 

evidence, it was upon a motion for a new trial ſaid, that as 1 (ls; 

transfer of the property in the goods from the mother to the ſon i bppe 

was not expreſsly proved, the verdict ought to have been for the 

plaintiff. A new trial was refuſed : And by the court—As the " ore 

+ fon had been ſo long in the poſſeſſion of the goods, it ought to be loſs w 

preſumed the property was in him. It would moreover be ex. An 

tremely hard, if a purchaſer for a valuable conſideration ſhould br vl 

loſe his money by the ſetting up of property in the mother, after ſon, v 

the property had ſo long been to all appearance in the ſon. 

Bro. Treſp. If a ſheriff's officer, having a writ of fieri facias to take the only a 

pl. 36g. ab, Soods of J. N. take the goods of J. S. an action of trover lies, 


2 Roll. A 
352. O. pl. 3 pl. 9. Carth. 381. 


Carth. 38 1. An action of trover does not lie for taking the goods of J. 
Haltet v. which a ſheriff's officer has taken under a writ of replevin upon: 
f preſumption that they were the goods of J. N., becauſe this writ 


reſtitut 


is different from a writ of fieri facias, By the former the offce It is 

is empowered to take certain goods therein ſpecified ; by the E toes li 

ter he is only empowered to take the goods of a certain perſon duty to 

But, if J. S. claim a property in the goods at the time of taking ©prive 

them, and the officer afterwards carry them away, without b fimſelt 

ing the property determined under a writ de proprietate probandll The 

this action does lie. | for whe 

[4. Rym. Tt was ruled by Holt, Ch. J. that if a ſheriff, who is empowemi v liber 

N „ by an extent to ſeize the goods of J. N. ſeize the goods of 7. ved 

Woodward. an action of trover does not lie; becauſe by the ſeizure the prog thuion o 

perty in the goods is veſted in the crown. an 

5 8 If ſeized goods are condemned by a court having juriſdicaſ “ res 
Ilias v. in the matter, an action of trover does not lie; the property | * 

P - : . . t 1s 
Smith, the goods being by the condemnation veſted in the crown. ger cn 
Bund. 67, lt is in one caſe laid down, that if ſeized goods are lodged ! and ac | 
Etricke's the Cuſtom-houſe an action of trover does not lie, although the q 
caſe. , 6 F rerſion 

The #6c. be afterwards a verdict for the claimer of the goods, "wy 
trine which is here delivered in an unqualified menner was merely the opinion of the Lord Chief Bar litted | 
Bury at niſi prius ; though it muſt be acknowledged, that in the diſcuſſion of the next caſe, name) f 
Iſrael's caſe, which ſeems indeed to be the ſame with this, the reſt of the court concurred in that op J N., 2 
However, theſe caſes were bath fully conſidered, and over-ruled in Tinkler v. Poole, 5 Bun. 3% n this c 
where it was helden, that tyover would lic againſt a cuſtom-houſe officer for ſeizing goods not 2 ö 


| Trover, 689 


$2, recognizing this caſe of Tinkler v. Poole, Lord Kenyon held, where it appeared that 

\ ditreſs for rent made under the aſſignee of a bankrupt was not legally made, becauſe he was not the 
allignee, the petitioning creditor's debt not having accrued till after the bankruptcy, that trover 
nicht be maintained againſt the perſon who illegally made the diſtreſs, 6 Term Rep. 298. Such was the 
A pay- julzwent of the court, as reported in that caſe. But there is manifeſtiy a little inaccuracy in the report, 
from the ate of the caſe, the aſſignee himſelf was the defendant; whereas the noble judge conſiders 

0 malt, the officer who made the diſtreſs under the aſſignee as the defendant ;; and the point in the caſe of Tink - 
lr Poole, upon which caſe his Lo:dſhip relies, was, whether trover was maintainable againſt the 


vendet officer ] a 


. But it is laid down in another caſe, that the owner of the goods Bunb 30. 

1 bY nay in ſuch caſe maintain an action of treſpaſs, or an action els caſe, 
won the caſe, 

1 "I is laid down, that if J. S. take goods of J. N. in order to Bro. Treſp, 
ther; prevent them from being ſtolen or damaged, an action of trover PI. 213. 

Nr les; becauſe the loſs would not, if either of theſe things had 


the for happened, have been irreparable, But, if F. S. take goods of 

\N. which are in danger of being deſtroyed by fire or otherwiſe, 

As te h order to preſerve them, this action does not lie, becauſe the 

bt to U. loſs would, in ſuch caſe, have been irreparable. 

ton. An action of trover does not lie for the converſion of goods, 1 Jon. 148. 
Soc for which an appeal of robbery has been brought; becauſe a per- 25% Mark- 
ſon, who has by bringing the appeal affirmed the taking to have 
been felonious, ſhall not afterwards be received to ſay that it was S. C. 

only a converſion, 

It has been holden in one caſe, that if J. S. have been convict- 1 Jon. 147. 
el or attainted of taking the goods of J. N. feloniouſly, J. N. 188. Marks - 
cannot, provided he did himſelf give evidence, or procure any Paſch. 
perſon to give evidence againſt J. S., maintain an action of trover; 1 Car. 1. 
becauſe he is in either caſe entitled under the 21 H. 8. c. 11. to g., C. x 
reſtitution of the goods. 82. 8. wn 


It is laid down in a ſubſequent caſe, that an action of troyer 2 Roll. Abe. 
does lie in ſuch caſe ; for that, as the party robbed has done his 557 V. 
duty to the publick in proſecuting the thief, he ought not to be Dankes v. 


teprived of the remedy by an action of trover for the injury to Cavenah. 


himſelf, Mich. 1652, 

The reaſon given in the latter caſe is by no means concluſive ; I However, 
for what purpoſe would it anſwer, that a perſon robbed ſhould be ©* = 3 
x liberty to bring an action of trover, when he has a ſpeedier re- „ton ofthe 
medy under the ſtatute ? on has a 
right to re- 


Kaution of the goods in ſpecie, it ſhould ſeem, that he would be entitled to recover damages in trover 
wanſt any perſon, who is fixed with the goods at that time, and refuſes to deliver them; tor then t i: 


13d; 00 1s re converted to the prejudice of the owner. Horwood v. Smith, 2 Term Rep. 75 54] 
waa [tis ſaid in one book, that an action of trover does not lie, Bro. Trag. 
lodged i ter the perſon who took the goods has been indicted of felony el 415- 
ugh hee nd acquitted ; for that, as mne majus trahit ad ſe minus, the con- 

ferlion is merged in the felony. 
cue fu But in other books it is laid down, that if J. S. have been ac- Jon. 1 co. 
ate, an fitted upon an indictment for felonioully taking the goods of . 
| that opin J N., an action of trover lies; becauſe, as the taking does not Latch, 143. 
eee n this caſe appear to have been felonious, it is reaſonable, that Noy, 82. 
1 f J N. ſhould recover damages ſor the converſion of his goods. Sty- 346» 


Vol. VI. | Yy [Where 


600 Trover; 
Parker v. [Where goods were obtained from a perſon by fraud, and af. 


— terwards pawned to another without notice, and the owner pro. 
| 275. ſecuted the offender to conviction, and got poſſeſſion of his goods, 


trove 
horſe 


A. 

it was holden, that the pawnee might maintain troyer for them. ed b) 

The court ſaid, that this was diſtinguiſhable from the caſe df ende 

felony; for there by a poſitive ſtatute, the owner, if he proſe. good: 

cutes the offender to conviction, is entitled to reſtitution : but that Was T 

does not extend to this caſe, where the goods were obtained by It | 

| fraud. ] | he ag 

1Leon. 22% An action of trover does not lie for the converſion of goody goods 

Vandrink v. bought in market overt, although they were ſtolen ; for by the inter 

[ade fopr.) fale in market overt the property in the goods was veſted in the i; in 

6 vendee. : : | yery i. 

MS. Rep. A. who came to the poſſeſſion of a bank note the property of 3, Wl © be 

Miller v. hy robbing the mail, parted with ir to C. for a valuable cont. Wl comm 

Race, Hil. geration. Payment of the note being afterwards refuſed at the But 
31 G. 2. . . , 

in B. R. Bank, C. brought an action of trover againſt the caſhier of the WM interm 

{1 Burr. . Bank who had ſigned it. Upon a caſe reſerved it was holden, it be by 

458. 8. S that the action was maintainable : and by Lord Mansfield, Ch.], br tha 


if a man did not in every caſe acquire a property in a Bank note (:rvant 
by giving a valuable conſideration for it, an end would ſoon be ; 
je ci jon of Bank It is 
put to the circulation of Bank notes. 

2 Roll. Abr. An action of trover lies, although the goods converted be after. goods 1 


She ta wards reſtored to the owner; for the reſtoration only goes in mi. ofice, 


6 Mod. 213. tigation of damages. | dan 
| | other b 

(E) Againſt whom an Action of Trover may be ase 
brought. appeare 

and Cr 

Bro. Treſp. IF J. S. take away a beaſt, which he had bailed to J. N. for It ha 
pl. 92. time certain, before the expiration of the time, he is not liable i beriff f 
an action of trover; for the perſon, who has only a ſpecial progſe"ocs o 

perty in a perſonal chattel, can never maintain this action again if fieri / 

the perſon in whom the general property is; the remedy of . ].— 

bailee being an action upon the caſe, | pods (a 

Bro. Trefp, If FJ. S. kill the beaſt of J. N., which was bailed to him geiy"tcy; 
pl: 295: nerally, an action of trover does not lie againft J. S., for by thaWQ"'lione 
Tro. Eng. bailment a general confidence was placed in him; and the remedgWJ'*il0n. 


784. for an abuſe of ſuch confidence is an action upon the caſe. 
1 Inſt. 579, But, if J. S. kill the beaſt of J. N., which was bailed to hun 
Bro. Trelp- for a particular purpoſe, as to plough his land, he is liable tt 
72 33. this action; becauſe a general confidence was not placed in hi 
— Ela. by the bailment. 
780. : 
1 Leon. 37. If a fervant, who was truſted to ſell the goods of his malt 
Gloſle'v. carry them away, an action of trover lies againſt him; inal 
Namn. much as the confidence. placed in him extended only to fellin 
the goods, 
Bro. Treſp. If a ſervant; who has by the command of his maſter lawſu 
pl. 211  diftrained a horſe, uſe it, the ſervant is liable to an * 
or 
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Crover. 
rover 3 becauſe the command did not extend to the uſing of the 
orle. | 
' 4. pawned goods to B. who was known to be a ſervant employ- 
ed by C. a pawnbroker in the way of his trade. A. afterwards 
tendered to B. the money due upon the goods, and demanded the 
goods. B. did not deliver them, but ſaid they were ſold. It 
was ruled by Holt, Ch. J. that an action of trover lay againſt C. 
It is laid down in one caſe, that an action of trover does not 
e againſt a ſervant, for an unlawful intermeddling with the 
goods of any perſon by the command of his maſter, unleſs the 
mtermeddling be ſuch as amounts to a treſpaſs; becauſe the maſter 
sin ſuch caſe anſwerable. It is moreover ſaid, that it would be 


command as to the intermeddling therewith, 

But it is laid down in another caſe, that if a ſervant unlawfull 
intermeddle with the goods of any perſon, the ſervant, althoug 
it be by the command of his maſter, is liable to an action of trover 
for that the command of a maſter neither juſtifies nor excuſes his 
ſerrant in doing a tortious act. | 


It is ſaid to have been holden, that if a ſheriff, who has ſeiſed 
goods under a writ of r ſell them, after he is out of his 
once, he is liable to an action of trover. But from two other 
reports of the ſame caſe it appears to have been holden, that this 
ation would not lie in ſuch caſe againſt the ſheriff. And in an- 
other book, wherein the ciſe is cited, it is ſaid, that Telverton is 
niſtaken in his report; for that upon examining the roll it 


peared to have been determined as it is reported by Mor 
and Croke. 


N. for It has been holden, that an action of trover lies againſt a 
able u beriff for ſelling, after an aſſignment by the commiſſioners, the 
cial profWſt2o4s of a bankrupt, which had been ſeiſed by him under a writ 
n again fer: /acias after the act of bankruptcy : and by Lord Mangfeld, 


Uh, J.— The ſheriff was not liable to this action for ſeiſing the 
foods (a), inaſmuch as he might be ignorant of the act of bank- 
uptcy; but the ſale of them after the aſſignment by the com- 


milioners, of which he was bound to take notice, was a con- 
ſerſion. 


ly of the 


him ge 
xr by thi 
e remed! h 
treſpaſs for ſeizing the goods. 


fe, 

Ar J. S. the plaintiff, in an action againſt J. N., had received of a 
an hit ſerif the money, for which the goods of J. N., ſeiſed under a 
a eint of Heri facias after he had committed an act of bankruptcy, 
ad been ſold. It was holden, that an action of trover lay againſt 

16 maſteff “ S without making the ſheriff a defendant, 
im; m [fa ftranger have oſſiciouſly aſſiſted a ſheriff or his officer in the 
to felln uecution of a writ of Feri facias, which iſſued upon a regular 
* augment, he is not liable to an action of trover; for it is not only 
Son ful, but it is the duty of every man to aſſiſt in the execution of 

ets Writ. 


Yy 2 An 


rery inconvenient, if it ſhould be always neceſſary for a ſervant 
to be ſatisfied of his maſter's right to goods, before he obeys his 
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not liable ta 
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12 Mod. 
278. 


An aQtion of trover does not lie againſt a ſheriff or his officer, 


0 


Trover. 


migh 


or againſt any perſon, who by the command of either of the, Wi ** th 


be naſſiſts in the execution of a writ df fieri facias, although there wer Fend 
Cole. 2 | tt. : 4 and 1 
2 Jen. 114+ no judgment to warrant the ifſuing of the writ ; for neither of 1 
| thels has done more than obey the writ, which it was the duty o et. 
every one of them to do. 105 1 1 
32 Mod, But, if a ſtranger have oſſiciouſly aſſiſted a ſheriff or his office : 
279. in the execution of ſuch writ, he is liable to this action; for, be 5 
— he acted officiouſly, it was incumbent upon him to take care, that kh 
a : WR 1 85 : to the 
Carth. 445- there was a judgment to warrant the iſſuing of the writ. 1 for 
| Str, 39. An action of trover does not lie againſt a ſheriff or his officer, of jackri 
Philips v. againſt any perſon, who by the command of either of theſe aft nant 
— 73- in the execution of a writ of fieri facias, although the judgment ay 
upon which the'writ iſſued were irregular z/ becauſe the fault xt; 
ſuch caſe is in the court, or ſome officer of the court. But, if bonus 
ſtranger have ofhiciouſly aſliſted a ſheriff or his officer. in the ene Jon 
cution of ſuch writ, he is liable to this action; for, as he ade 
officiouſly, it was incumbent upon him to take care that the judy It is 
ment was regular. . + RY 
Stevens v. [An action of trover will lie againſt perſons diſtraining good ion 
Evans, for a poor's rate, in the hands of the repreſentatives of the perſa i #:ndir 
— liable to pay it, if no previous demand has been made upon . By: 
repreſentatives.] 8 uy pr 
Salk. 283, lt appeared in evidence, that the plaintiff had left ſome lotteſi dat . 
Ferdy. tickets with a goldſmith, in order to receive the money due up Ir a 
Hopkins © them for the uſe of the plaintiff; that a certain number of ticket noney 
in the ſame lottery had been left by the defendant with the go lics aga 
ſmith, who gave the defendant a note to deliver the ſame numbe 12 
of tickets to him; and that the goldſmith afterwards delivered Tay 
many of the plaintiff's tickets to the defendant as were mention oy 7 
in the note. It was holden, that an action of trover lay again «3{4 
the defendant for the converſion of theſe tickets. And by t 110 
court — The lottery tickets being left with the goldſmith for ti 57 A 
ſpecial purpoſe of receiving the money thereupon due for t ih 
plaintiff's uſe, he had no power to diſpoſe of them; and, con. 3 
quently, as the property was not changed by the delivery of f "Ap 
tickets to the defendant, he is liable to this action. be robbe 
Str. 11879. In a ſpecial verdict it was ſtated, that J. S. the owner kable to 
Hartop v. jewels, had bailed them ſealed up in a bag to a banker for e 
Hoare. Cuſtod only; that the banker broke open the ſeal, took the jewt 1175 af 
out of the bag, and pawned them to F. N. for three hund | 
pounds. It was holden, that an action of trovet lay againſt J. py; i 
for the converſion of the jewels, And by the court The plain ted, fell 
jewels being delivered to the banker for ſafe cuſtody only, er carr 
reaking open the bag and taking them out was a treſpaſs; Wainſt h 
conſequently the defendant, although he came honeltly to lt is 1 
poſſeſſion of the jewels, is liable to this action: becauſe they iMflivereq 
delivered to him by a perſon who had no property in them. but to hi 
Ste. $12. The wife of a bankrupt deliyered ſome plate, left with he de c.r.;, 
Porker ber huſband at the time of his abſconding, to a ſervant, thit 
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nicht borrow money thereupon. The ſervant went with the plate 
o the door of a banker's ſhop, and there delivered it to the de- 
{ndant, who went into the ſhop, and pawned it in his own name, 
and immediately went back to the wife and delivered the money to 
her, It was holden, that, as neither the wife nor the ſeryant 
had a power of diſpoſing of the plate, this was a converſion in the 
tſcndant, for which he was liable to anſwer to the aflignees of 
the huſband, e log x 

[But, where a baukrupt's wife brought money of the bankrupt Wilſon v. 
to the defendant, who purchaſed India and South Sea bonds with 2 
it, ſome of which the aſſignee ſeized, and accepted as part of the 7 
hankrupt's eſtate; it was adjudged, that the aſſignee could not 77. 118. 
maintain trover for the money paid for the others, ſince he could 1 28 
mot avow the act of purchaſing as to part, and diſavow it as to the Ia the lactet 
reſt; aſſent to the act at one moment, and complain of it as tor- book, the 


tous at another.] ry pi gal 


doubted, whether the purchaſe of the bonds was a converſion under the circumſtances of this caſe. 


It is laid down, that if A. take the goods of B. illegally, and C. Bro. Treſp. 
iterwards take them illegally from A., B. cannot maintain an * 
ation of trover againſt C.; for that, by the firſt taking, notwith- pl. * L 
landing it was a tortious one, the property of B. was diveſted. rs 

But it is ſaid in one book, that A. does not in ſuch cafe acquire 
wy property in the goods by the firſt taking, and, conſequently, 
that B. may maintain an action of trover againſt C. | 

If a factor, who has ſold the corn of F, S. and received the Cro. Eliz. 
noney for it, refuſe to pay the money to J. S., an action of trover 238. 
les againſt him. | 


1 Sid. 418. 


A ſervant, who had a general authority to receive and pay mo- 
ney for his maſter, after receiving ſome money due to his maſter 
from J. N., gave it to J. S., and delivered it to him. It was 638. 
uled, that an action of trover lay for the maſter againſt J. S.; 
nd by Holt, Ch. ]J.—As the receipt of the ſervant was a diſcharge 
to J. N., the money was received to the uſe of the maſter; and 
wnſequently the polleſton of the ſervant muſt be intended to have 
ten the poſſeſſion of the maſter, 

If a carrier, to whom goods have been delivered to be carried, 
te robbed of the goods, or loſe them through negligence, he is *; fl. 
lable to an action upon the caſe ; but an action of troyer does not Hob. 17. 
le againſt him; becauſe he has not in either caſe been guilty of a Cro-Ja-330. 
ml-tcaſance. 21 . 


Bat, if a carrier, to whom goods have been delivered to be car- Salk. 653. 
ſed, ſell the goods, or refuſe to deliver them upon the money due h. 
fr carriage being paid or tendered, an action of trover lies 
ganſt him. 

lt is ſaid to have been ruled by Holt, Ch. J. that if the goods LA. Raym. 
Elivered to be carried were not delivered to the carrier himſelf, 292. +5 many 
Iit to his book-keepgr, an aCtion of trover does not lie againſt ONE 
e carrier, unleſs the goods be afterwards converted by him. 


Yy 3 But 


604 Erober. 


» Barnard, But the contrary was ruled in a ſubſequent caſe. In an action 


234 — of trover againſt a book - keeper it appeared, that goods were del. beet 
e vered to him to be carried by his maſter's waggon. It wx lt 
buolden, that the carrier himſelf is in ſuch cafe liable to anſwer who 
for the converſion of the goods. | had 
skin. 623. And the latter cafe agrees with what is laid down in another the g 
Middleton caſe. In an action of trover againſt a maſter of a hackney coach Wl ten: 
. Fordere it appeared, that the goods were delivered to his ſervant wh; WY not! 
drove the coach; and the queſtion was, if the maſter was anſwer. WH 3nd | 
able for the converſion of them? It was ruled that he was not: His! 
and by Holt, Ch. J.—It would be hard if the maſter of a hackney Wl ==: 
coach, who is not paid for the carriage of goods, ſhould be anſwer. Wh 4:crs 
able for the converſion of them. There is a wide difference be. (© lo! 
twixt the caſe of a hackney coach and that of a ſtage coach. If: is dui 
paſſenger in a ſtage coach, who is allowed to carry goods of a cer Wi al n 
tain weight, deliver goods not exceeding that weight to the driver Al 
of the coach, the maſter of the coach is anſwerable for them; {rs 
becauſe the money he receives is paid for the carriage of the goody 8 

as well as of the paſſenger. It has been holden, even in the cal ,c..; 

of a ſtage coach, that if a paſſenger carry goods of a greater weight led 
3 pledg 
than he is allowed to carry, the maſter of the coach is not au-. none 
ſwerable for the over weight, unleſs it be paid for. 10 
4 , a R . ge; 

Salk, 654 An action of trover does not lie againſt a carrier for refuſing u o ©. 
Hantord v. deliver goods, unleſs the money due for the carriage have been paid but .. 
_ or tendered z becauſe, as a carrier is by law bound to carry they den 
goods delivered to him, it is highly reaſonable, that he ſhould hare Bu 
a right to detain them, until the money due for the carriage is pail ,, m 
or tendered, . | roun 

2 Show. 161. An action of trover does not lie againſt an innkeeper for de abc 
a aw, the horſe of his gueſt, unleſs the meney due for keeping the 

$68, I" horſe have been paid or tendered: for, as an innkeeper 1s by law 

bound to receive the horſe of a traveller, in caſe his ſtable be not An 
full, it is very reaſonable, that he ſhould be paid for keeping t row. 
horſe before it is taken away. been v 
Id. Raym. It was holden by three judges, contrary to the opinion of H o _ 
Nadi 


N Ch. J. that an innkeeper may detain a horſe, although the m 
Greenavs®. Sho put the horſe into the ſtable have not lodged in his houſe f kat t! 
for that the putting up of his horſe, from which the innkeepef lis tro 


has a profit, makes the man a gueſt. | (Bu; 

14. Raym. If a ſtolen horſe be put up at an inn, an action of trover de of a n. 
2 not lie againſt the innkeeper for detaining the horſe from t de to 
os owner, unleſs the money due for keeping the horſe have been p ig pat 
or tendered ; becauſe the innkeeper was bound to receive tha falety, 

horſe, and it was impoſſible for him to know whether his guy =uned, 

came honeſtly by it. Wainſt 

Yelv. 67. An action of trover does not lie againſt a farrier, for refunggy ton f 
| to deliver a horſe which has been ſhod by him, unleſs the mone) lalvage 
due for the ſhoeing have been paid or tendered. The 

Hob. 42. A taylor is not liable to an action of trover, for refuſing to de r e 
thin 


Cooper v. liver a coat made by him to the perſon from whom he * = 
— walk | c 
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be materials for it, unleſs the money due for making the coat have 
been paid or tendered. 

It was decreed. by Strange, Maſter of the Rolls, that a factor, Ms. Rep. 
who had paid money for inſuring: che goods of his principal, and tee“ 
had been at other expence concerning them, had ſuch a lien upon "pen 
the goods, that a court of equity would not oblige him to deliver 8. C.] 
them, before the money due was paid or tendered. The factor, 
not being ſatisfied with this decree, appealed to the Chancellour ; 
and the appeal came on before Lord Harddwicke in February 1755, 

His lordſhip, after taking time to conſider, and ſending for ſome 

merchants to inform himſelf of the nature of a factor's buſineſs, 

decreed, that a factor has a lien upon the goods of his principal, 

ſo long as the goods continue in his poſſeſſion, not only for what 

is due for his trouble and expence concerning them, but alſo for 

all money due to him from his principal. 
Another decree to the ſame effect was pronounced by Lord MS. Rep. 


i Gardiner v. 
Hardwicke a few months after, Coleman. [x Burr. 494. 8. C. 


[So, in the caſe of packers, there being evidence, that it was Ex parte 
uſual for them to lend money to clothiers, and the cloths to be a Peese, 

. . 1 Atk, 228. 
pledge, not only for the work done in packing, but for the loan of x, parte 
money likewiſe ; Lord Hardwiche held, that according to this Dumas, 14. 
ulage, packers were in the nature of factors, and as ſuch entitled 237 
to a lien upon the goods, not only for incidental charges, 
but as an item of mutual account for the general balance due to 
them. 

But it is otherwiſe, where goods are delivered to a tradeſman E parte 
or manufacturer for a particular purpoſe ; as corn to a miller, to be Ockenden, 
ground, or cloth to a dyer to be dyed ; for theſe have only a ſpe- G-. 
click lien upon the goods for the price of griuding and dying] Farmer, 


4 Burt. 2214+ 1 Bl. Rep. 651. S. C. 
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An action of trover does not lie againſt the ſaver of goods 14. Raym. 
tirown on ſhore, which were part of the cargo of a ſhip that had 393: Hart- 
been wrecked, unleſs a ſatisfaction have been made or tendered Joes. 
for the trouble or expence of ſaving them; it being highly rea- 
ſonable, that the party who has ſaved goods, and has perhaps done 
it at the peril of his life, ſhould have a lien upon the goods for 
lis trouble or expence. 

(But, where a quantity of timber, placed ina dock on the bank Nicholſon v. 
of a navigable river, was accidentally looſened, and carried by the Cp 
ide to a conſiderable diſtance, and left at low water upon a tow- _ f 
ing path, where A. finding it, voluntarily conveyed it to a place of 
ſafety, beyond the reach of the tide at high water; it was deter- 
mined, that the owner of the timber might maintain trover for it 
zainſt A. without tendering any thing to him by way of compen- 
ow for the trouble and expence to which he had been put in the 
lavage, | 

The — of a manor, who had ſeized a beaſt as an eſtray, was 2 Roll. Abr. 
t the expence of keeping it ſome time after he had proclaimed it. „ 
Within a year and day after the proclamation the owner of the [Bull. N p. 
dealt came and demanded it; but did not make or tender any ſa- 45. 5. C. 

Yy4 tisfaction 
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Uefackon for che keeping. Upon the refufal of the lord to de 
| liver the beaſt, an action of trover was brought againſt him. lt 


F was holden, that, as the owner of the beaſt had not made or ten. farri 
dered a ſatisfaction for the keeping, the action did not He. wat 
14.Rzynw, It was ruled by Holt. Ch. J. that if an attorney, who has been the 


758. Anon. employed to draw and attend the execution of a deed,” dv not de. 
n liver it upon demand, an action of trover lies againſt him; for 

an attorney that as he may bring an action for the money due for drawing and 

has a — attending the execution of the deed, he cannot detain it, although 

— the money have neither been paid nor tendered. 

pers, &c. Vide ſupra, tom. 1. pag. 393+] A. 


Str. 681 The plaintiff, who was maſter of a ſhip, had brought bome Þ 

Stone a ſmall parcel of elephants teeth on his own account, and a large y 

282 the parcel upon the account of the defendant, who was the owner of judg 

argument of the ſhip, The defendant entered both parcels: at the cuſtom- decl 

r . - houſe, paid the duty ſor both, and both were delivered to him, own 

* PDpon his refuſing to deliver to the plaintiff his parcel, an action of by ü 

2218. Lord trover was brought; and the queſtion was, whether, as the plain- ing 

; AO 2 tiff had neither paid nor tendered his part of the duty, the action impl 

th.s caſe was Could be maintained? It was ruled that it could; and by Eyre de 

pot law.] Ch. J. the defendant had no right. to detain the plaintiff's parc, cauſ 
notwithſtanding the money paid by him as duty for it was neither the 

Paid nor tendered ; for he might have brought an action for the pert! 

money, or he may now give evidence of the money paid, and then alleg 

it may be deducted out of the plaintiff's damages. The reporter fubſi 

| adds, that the latter was done. cure 

Mod. 212. A carpenter, after working ſome time in one of the queen's If 

dwin y. yards refuſed to work any longer. Hereupon the ſurveyor of te nece 

d. ard refuſed to let him take away his tools. An action of trove of th 
bn brought againſt the ſurveyor, he gave in evidence an uſaę —vrit 

for the ſurveyors of the queen's yards to detain: the tools 0 It 

workmen, in order to compel them to continue working in the in h. 

yards until the queen's work is finiſhed. It was holden that. th qu 

action lay; and no regard was paid by Halt Ch. J. before whom If 

the cauſe was tried, to the uſage. | of tl 

#Roll,Abr. If a perſon, who would otherwiſe have a right to detain tht cony 

—— 6 rſonal chattel of another, for the trouble or expence he ha and 
EEE been at concerning it, contract to be paid a ſum certain for . ous : 

271. trouble or expence, he thereby waives the right of detainingil rem: 

Veh. 66. the chattel. prop 

Sayer, 224 An agreement was entered into, whereby ten ſhillings and ſu is go 

Brenen'V. pence was to be paid to a farrier for curing a mare; and a rea T] 

uad.  ſonable ſum for keeping the mare until the ſhould-be cured. TUFF that 

owner of the mare, as ſoon as ſhe was cured, tendered ten hl defer 

lings and ſixpence, and demanded the mare. The farrier refuſeſi tion 

to deliver the mare, unleſs a groſs ſum was paid for the cure , good 

keeping of the mare; and an action of trover-was brought. | T 

was holden, that the action lay: And by Ryder Ch. J.—As (28 trove 


_ ſhillings. and ſixpence were tendered, the defendant had no rig pree 
to detain the mare on account of the cure, It is not neceſſary 
| gn 
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ve any opinion, as to the right of a farrier 'to detain a beaſt 
2 money due for keeping it until it is cured; becauſe, if a 
farrier have in the general ſuch right, it was in the preſent caſe 
waived by the ſpecial agreement to be paid a reaſonable ſum for 
the keeping. e +4 | | n 
(How is not maintainable againſt an executor for a converſion Hambly Ve 
: ; i 1 =" To 
by ad ; the form of the * is a deciſive objection to it.] Fo. JF] 
(F) Of the Pleadings in an ACion of Trover. | 
1. Of the Declaration, 


* an action of trover for the converſion of letters patent, there Hardr. t. 
was a verdict for the plaintiff. Upon a motion in arreſt of Jones v. 
judgment it was objected, that the plaintiff had not alleged in his = 
declaration, chat he was poſſeſſed of the letters patent as of his 

own proper goods. Judgment was given for the plaintiff : And 

by the court—The plaintiff has alleged, that the defendant know- 

ing the letters patent to appertain to him did convert them, which 

implies they were the property of the plaintiff. The reporter 

indeed adds, that the objection was not allowed to be good; be- 

cauſe it was after a verdict. But it is not to be conceived, that 

the verdict could in ſuch cafe make a difference; for, if a pro- 

perty in the plaintiff had not been either expreſsly or impliedly 
alleged, the declaration would have been defective in a matter of 
ſubſtance, and conſequently the defect would not have been 

cured by a verdict. | 

But, if the action be in the court - Common 2 it is not 1 Sid. 197. 
neceſſary to allege in the count, that the goods were — 
of the plaintif, provided this be alleged in the writ ; band: the — 
writ is in that court parcel of the declaration. 

It is not neceflary for the plaintiff in an action of trover to ſhew 2Bulftr.288. 
in his declaration, in what manner his property in the goods was ” — 
Xquired. | 8 816 g 

If it appear in the declaration in an action of trover, that ſome 2 Saund. 
of the goods were the property of the plaintiff at the time of the Plokeney's 
converſion, but this do not appear as to ſome other of the goods; ce. 
and judgment be entered up generally ; the judgment is errone- 
ous : but, if the plaintiff, although the verdict be general, enter a 
remittitur as to the goods which do not appear to be his 
property, and enter up judgment as to the reſidue, the judgment 
1s good, 

The plaintiff in an action of trover alleged in his declaration, Cro. EI. 
that he delivered the goods charged to have been converted to the —_ 
defendant to be kept for him. It was objected, that the declara- „ Grafton. 
tion was bad, becauſe the plaintiff had not alleged a loſs of the 
goods: but it was holden to be good. Y 

The perſonal chattel, for the converſion of which an action of 5 Rep. 34+ 
trover is brought, muſt be deſcribed in the declaration with a de- f. 4 laſt. 
bree of certainty ; for if this be not done, the defendant would 435. Cre. 

not 


- 


698 Crover. 
Elis. 817. not know how to prepare for his defence ; nor would he be able 
2 Ventr-$3- in eaſe a ſecond action ſhould be brought for the converſion d 
Ls. Raym. the ſame chattel, to plead a recovery in the former action. 

588. 1410. Str. 637. | 1 


But a leſs degree of certainty in deſcribing the perſonal chatte 


Crxo. Elis. 
. is ſufficient in the declaration in an action of trover after a ver. 
Smith, dict than upon a demurrer; inaſmuch as the court will after: 


12 Mod. 3. verdict intend that ſome defect of certainty in the declaration 


| — Ow. was ſupplied by evidence. 


In order to form a judgment of the degree of certainty necef. 
ſary in deſcribing the perſonal chattel for the converſion of which 
an action of trover is brought, it will be proper to mention the 
principal caſes upon the point ; which ſhall be ranged in order of 
time as they were determined. g 


$ Rep. 34 The declaration in an action of trover, which charged the con. 
: 1 Aich. verſion of ſome fiſh, without ſhewing the number or quality of 


35 Elis. the fiſh, was after a verdict holden to be too incertain. 


Cro, Elis The declaration in an action of trover, which charged the 

$66. e , Converſion of a parcel of fiſh called ling, was upon a writ of 

Robotham. error holden to be bad, becauſe the quantity of the fiſh was net 

Mich. ſhewn, 

43 Elia. | 

Show. 433. The declaration in an action of trover, which charged the 
awes v. 


converſion. of ſeven pieces of linen cloth, was holden to be bad, 
Eaſt. Ja. 1. for want of ſhewing the number of yards the pieces contained; 
that the quantity of linen cloth contained in a piece is alto- 

gether uncertain. x | 
Cx0.Ja.664. In the declaration in an action of trover the converſion un 
3 riſci, Anglice a trunk full of linen, was charged, and there was a 
29 J . Verdict for the plaintiff with twenty pounds damages. Upon 
motion in arreſt of judgment, Houghton, J. was of opinion, that the 
declaration was not certain enough: but Lee, Ch. J. Dadderidge, ]. 
and Chamberlain, J. were of opinion that it was; for that they 
would intend the damages to have been given for the trunk alone, 
| and the plaintiff had judgment. A writ of error being brought, 

the judgment was afhrmed. 

Mar, 60. The declaration in an action of trover, which charged the con. 


Hodges V- verſion of two ſheaves of corn, was holden to be bad; becauc 


N a 
— the ſpecies of the corn was not ſhewn, | 

I5 Car. 1. f 

Sey. 25. The declaration in an action of trover, which charged the con- 
— verſion of a library of books, was holden to be certain enough 


#3 Car. 1. — neither the number nor quality of the books was 
ſhewn. | 
The declaration in an action of trover which charged the con- 


Bake, fil. verſion ſex parcelfarum plumbi cinerei, Anglicè pewter porringeri: vas 
; | holden to be certain enough. 
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Trover. 

In an action of trover the declaration, which charged the 
converſion of three tricks of hay, was after a verdict holden 
to be certain enough; notwithſtanding the quantity of the hay was 
not ſhewn. 

The plaintiff in an action of A declared upon a quantum 
meruit for a parcel of thread, 'The declaration was upon a writ 
of error holden to-be good. And by the court This manner of 
declaring would not be certain enough in an action wherein a 
thing is to be recovered in ſpecie: but it is ſo in this action, or 
in an action of trover, becauſe only damages are to be recovered 
in theſe actions. 

The declaration in an aCtion of trover, which charged the 


converſion of a ſhip, with guns and fails thereto belonging, 


was holden to be certain enough, although neither the number nor 
quality of the guns and ſails was ſhewn ; becauſe theſe are to be 
conſidered as appertaining to the ſhip. 


The declaration in an action of trover, which charged the 
converſion of divers glaſs bottles, was after a verdict holden to be 
bad; becauſe it did not ſhew the number of bottles. 


The declaration in an action of trover, which charged the con- 
rerſion of a parcel of woollen yarn, was upon a motion in arreſt of 
julgment holden to be too uncertain. 


The declaration in an action of trover, which charged the con- 
verſion of twenty bullocks and heifers, was upon a writ of error 
holden to be bad; becauſe it did not ſhew how many beaſts there 
were of each kind. 

The declaration in an action of trover, after deſcribing divers 
utenſils therein charged to have been converted with ſufficient 
certainty, contained theſe words, cum aliis utenſelibus. The decla- 
ration was holden to be bad for want of ſhewing how many, and 
of what kind, the utenſils comprehended under the words als 
utenſulibus were. . | 

The declaration in an action of trover, which charged the con- 
verſion of ten weights, was after a verdict holden to be cer- 
tain 3 although it did not ſhew the quantity of the 
weights. N 

The declaration in an action of trover charged the con- 
rerſion of ſeventy ounces of cloves, mace, and nutmegs, without 
hewing how many ounces there were of each, or that they were 
al mixed together. This declaration was holden to be certain 
enough : And by the court We will intend, that it was one par- 
cel of theſe three ſpices mixed together. 


The declaration in an action of trover, which charged the con- 
verſion of two bundles of flax, was upon a motion in arreſt of 33 


judgment holden to be certain enough ; although the quantity of 


lax was not ſhewn. | 


The declaration in an action of trover, which charged the con- 
verſion of fifty pieces or ends of deal boards, was holden to be cer- 


tain enough: but the reaſon given for its being ſo holden, namely, b 


* Lev. 301. 
Welt v. Da- 
vis, Mich. 
22 Car. 2» 


x Lev. 303. 


Jenny v. 


* 
Mich. 
m Cit, 2 


Ld. Rayth, 
588. 

the caſe of 
Boroughs v, 
Hale there 
cited. Trin. 
23 Car. 2. 
2 Lev. 176. 
Hicks v. 
Pendarvis. 


Mich. a8 Car. 8. 


2 Lev. 194% 
V. 
Hatcher, 


Trin. 29 Car. 2. 


1Ventr.317. 
Davis v. 
Price, Mich. 
29 Car. 2. 


3 Lev. 18. 
Blackhouſe 
V. Moor. 


33 Car. 2» 


that 4 Anne. 
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that an end of a board is amongſt workmen well known to mean 

a a ſhort piece, ſhews, that the word piece, if it had ſtood. alone, 
would not have been certain enough. | Mog ot 
Str. 8 %;́ he declaration in an action of trover, which charged the con. 
Auen. Trin. verſion diuerſorum merci moniorum, Anglice earthen ware, was holden 
10 Anne. ee 

to be too uncertain. | | 
Str. 738. The declaration in an action of trover, which charged the con. 
Rugs. Hil verſion of a piece of tape, was upon a motion in - arreſt of judy. 
13G.z ment holden to be certain enough; although it was not thewn 

how many yards the picce contained, | 
14. Rm. The declaration in an action of trover, which charged the con. 
1529. Bot- verſion of a parcel of packcloths, rappers, and cords, was upon x 
tomley'%." writ of error holden to be certain enough : And by the court 


Harriſon. | * f g 
Paſch. Courts of juſtice do not at this day require ſo much certainty, az 


1 G. 2. they formerly did in the declaration in an action of trover. The 
[2 G1 * word parcel, which is uſed in this caſe, ought to be taken to mean 
; an entire thing, and the ſame as the word bundle. The caſes 
upon this point are not all to be reconciled z but we are of opinion 

that the declaration is certain enough, 
Str. 827. The declaration in an action of trover, which charged the con- 
r verſion of a parcel of diamonds, was holden by the court of Com- 


Hil. 2 G:2, mon Pleas to be certain enough. Upon a writ of error in the 
court of King's Bench it was ſaid, that this caſe may well be dil. 
tinguiſhed from the cafe of Bottomley v. Harriſon; for that in the 
latter cafe the word parcel was taken to mean an entire thing, and 
the ſame as the word bundle; but that in the preſent caſe, as 
every diamond is a diſtin thing, the plaintiff ought to have 
ſhewn the number of diamonds. The judgment was affirmed; 
and a writ of error being afterwards brought in the Houle of 
Lords, it was afhrmed there. | 

Str. $10. The declaration in an action of trover, which charged the 

Haſtegrav® converſion of fifty pieces of ſquare timber, was upon a writ 

En. Mich, of error holden to be certain enough, although the quantity of 


40.2. timber which each piece, or which all the pieces contained, was 
not ſhewn. 
4 Peach * The declaration in an action of treſpaſs charged the taking 


Lag, Away of divers quantities of china ware, earthen ware, and linen. 
25 G. 2. In order to arreſt the judgment it was ſaid, that the declaration 
| was bad; becauſe ir did not ſhew the particulars of either ſort ot 
goods. It was on the other fide ſaid, that a great degree ot 
certainty is not required in the declaration in an action of treſpals 
or in an action of trover ; becauſe no more damages can be rt- 
covered in theſe actions than are proved to have been ſuſtained 
The declaration was holden to be certain enough. 
Dyer, zes. In the declaration in an action of trover, for the converſion of 
Fige'scaſe» a beaſt or bird fere nature, it muſt be ſhewn that the beaſt or bus 
was imed ; becauſe, unleſs it were reclaimed, the plaintif 
could not have any property therein. 
Cro. Ja-262, If an action of trover be brought for the converſion of a bond, 
Wilſon v. it is not neceſſary to recite any part of the bond in the declare 


don; for it may not be in the power of the plaintiff, who erbe, 
00 7 
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has not for ſome time been in poſſeſſion of the bond, to recite any 
thereof truly; and a miſrecital would be fatal. - 

If the perſon, who has a ſpecial property in a bond, bring an LA. Reym. 
action of trover for the converſion of the bond, he muſt allege in 97%: - _ 
his declaration that it is /criptum ſuum obligatorium, in the ſame 2 6544 
manner as the obligee himſelf muſt have done if the action had 
been brought by him; for, as the action is not brought for the 
converſion of the money due upon the bond, but for the con- 
verſion of the bond, the words ſcriptum ſuum obligutorium are ne- 
ceſſary, in order to ſhew of what kind the writing is. 

It is laid down in one book, that if an action of trover be brought Co. Ia. 130. 
for the converſion of a living chattel, it muſt be alleged in the Wood v.. 
declaration, that the chattel was of a certain price; and that if 
this action be brought for the converſion of a dead chattel, it muſt 
be alleged in the declaration, that the chattel was of a certain 
value. | 

But it is in another book laid down, that, whether an action Fitz. N. B. 
of trover be brought for the converſion of a living or dead chattel, *: 
it is quite indifferent which ſet of words, of the price, or of the 
value, are made uſe of in the declaration. 

The value of the chattel, for the converſion of which an action 2 Roll. Rep. 


of troyer is brought, ought to be ſhewn in the declaration. n * 


But the juſtices of the court of King's Bench were in one caſe Co. Ja. 130. 
divided in opinion, whether the want of ſhewing in the declaration —— Ve 4 
in an aCtion of trover the value of the chattel be not ſuch a matter 
of form, as is after a verdict cured by the ſtatutes of jeofails. 

It is the uſual and the more proper way, for the plaintiff in an 2 Bulſt. 314 
action of trover to alledge in his declaration, that the chattel 4g | 
came to the hands of the defendant by finding; but it is ſaid, to © 
be ſufficient, to allege generally, that it came to the hands of the 
defendant. | 

The venue in an action of trover may be laid in England, for Salk. ago: 
the converſion of a chattel in Ireland. | Hedges, por 


If the finding of the chattel, for the converſion of which an ac- 
tion of trover is brought, be in one county, and the converſion in 
another, the venue may be laid in either county; or, as this ac- 
tion is tranſitory, it may be laid in any other county. 

It is not neceſſary to lay the vehue in an action of trover at the Cro. Eliz. 
place where the converſion was: but the declaration in ſuch action 73. 98- 
is bad, unleſs ſome place be alleged; becauſe, unleſs a conver- Cro. Car. 
lion at a place certain be found by the jury, the plaintiff is not 325. 
entitled to judgment. | 

It is in one caſe laid down, that, although the declaration in an x Roll, Rep. 
action of trover allege the finding to have been at a place certain, 132. Mat- 


if it do not expreſsly allege that the converſion was at a place cer- — 


But it is laid down in a ſubſequent caſe, that if the finding be 2 Balg 205. 
alleged at a place certain, it is not neceſſary to allege that the — = 


converſion was at a place certain, Paſch. 10 Ja. Is 


In 


\ 


Cro-J+-423. - In the declaration in an action of trover it was alleged, that 
Talmond v, the chattel came to the defendant's hands by finding upon the 
Jeha(an, fourth day of May in a certain year, and that afterwards, ſeilicet 
on the firſt day of May in the ſaid year, he converted the chattel. 
Upon a motion in arreſt of judgment it was ſaid, that this decla. 
ration is not good; becauſe the converſion is alleged to have been 
before the finding: but it was holden to be good: and by the 
court—As the words, that afterwards he converted the chattel, 
are a ſufficient allegation that the converſion was after the finding, 
that which is contained under the /cilicet is repugnant to thee 

words, and muſt be rejected as ſurpluſage: 1 


2. Of the Plea. 


{$ 
4 i 


| : bin 
cm. Elis- The defendant in an action of trover cannot juſtify ; becauf: — 
— the converſion mult be confeſſed by a plea of juſtification; but the them 
Ls. Raym- Converſion is the tortious act, therefore cannot be juſtified, bar te 
393+ | who 
Bro. AQ. The defendant in an action of trover cannot plead, that the WI :re(pa 
ur ” Caſs, plaintiff was not poſſeſſed of the chattel charged to have been con. gin 
rr  vErted as of his own proper goods: nor is there any neceſſity for Wl = ad 
him to plead this; becauſe _=— plaintiff cannot recover unleſs he forme 

prove a property in himſelf. | defent 

Cro. Elis. In an action of trover the defendant, a ſheriff, pleaded, that he puilty 
Nee v. bad levied and fold the goods under a fiert facias, which is the ſame Wi pleade 
Saunderſon. ' Converſion, ab/que hoc that he converted them aliter vel alio mad, goods 
This plea was holden to be bad: and by the court The defend- contra 

ant ought to have pleaded not guilty, and might have given the Wi to the 

matter pleaded in evidence. judgm 
Allen v. But it may be inferred from one caſe, that the defendant in an Wi bar of 
Tata. 1558. Action of trover may plead the payment of money, before the ac- Wl cauſe 
733% tion was brought, in ſatisfaction of the converſion. the de 
Cro. Eis. The converſion of an ox, being charged in the declaration in Wi reterre 
. an action of trover, the defendant pleaded, that the plaintiff had In a 
Arden, before brought an action of treſpaſs againſt J. S. and two others Wi that a 
Mich. for the taking of an ox upon a day certain; that the defendants Wi ed in! 
49 His. jn that action pleaded in juſtification, that the taking was in right The 
of the defendant in the preſent action; that upon a demurrer to Wi © 2 hu 
this plea there was judgment for the defendants; that the plain- WW jear o 

tiff in the preſent action and in the former is the ſame perſon; deren 
that the ox charged to have been converted in the preſent action, WE Plaintif 
and the ox charged to have been taken in the former action, is WM tim for 

the ſame ox; that the converſion charged to have been commit- Wi tenth 
ted by the defendant in the preſent action, if any have been, was Wi pleaded 
committed by him together with the defendants in the former Wh tehty. 
action; that the defendant in the preſent action was by covit & deb! 
not made a party to the former action; and that the defendants Wi H eigh 
in the former action are by covin not made parties to the preſent fer: fac 

action, which is brought for one and the ſame treſpaſs, thing WW" the 
and matter, as the former. The defendant concluded with pra- verdi 
ing judgment, whether, as there was judgment ſor the defendans Wi de pla 


it in an 
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ation in 
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ion. Upon a demurrer to this plea, Walmſley, J. and Kin/mill, J. 
were of opinion that it is good; and by them; as the property in 
the ox was by the judgment in the former action determined to 
be in the preſent defendant, in-whoſe right the defendants in that 
action juſtified, the plaintiff could not have maintained the pre- 
ent action againſt them; and it is not reaſonable, that he ſhould 
maintain it againſt the preſent defendant z becauſe, although he 
were not a party to the record in the former action, he was a 
party ta the treſpaſs, and as ſuch has a right to avail himſelf, in 
pleading to the preſent action, of any thing contained in that record. 
Anderſon, Ch. J. and Glanville, J. agreed, that the preſent defend- 
ant may avail himſelf, in pleading to the preſent action, of any 
thing contained in the record of the former action: but they 
were nevertheleſs of opinion, that the plea is not good; and by 
them a judgment in an improper aCtion can never be pleaded in 
bar to a proper action for the ſame cauſe. For inſtance, if J. S. 
who has delivered goods to F. N. to keep, bring an aQtion of 
reſpaſs againſt . N. for taking the goods, and there be judgment 
wainſt J. S., he may, notwithſtanding this judgment, maintain 
an action of detinue againſt J. N. for the goods; becauſe the 
former action was miſconceived. H#almfley, J. agreed, that if the 
defendant in an action of treſpaſs for taking goods plead not 
guilty, and there be judgment for him, this judgment cannot be 
pleaded in bar of an action of trover for the converſion of the 
goods; becauſe, for any thing that appears upon the record to the 
contrary, the action may have been miſconceived: but, if a title 


to the goods be pleaded in the aCtion of treſpaſs, and there be 


judgment for the defendant, this judgment may be pleaded in 
bar of an action of trover for the converſion of the goods; be- 
cauſe the property in the goods is thereby determined to be in 
tie defendant. The reporter adds, that the cauſe was afterwards 
referred to arbitrators. 

In another report of this caſe it is ſaid to have been reſolved, 
that a judgment in one perſonal action may in all caſes be plead- 
ed in bar to another perſonal action for the ſame cauſe, 

The declaration in an action of trover charged the converſion 


a the former action, the plaintiff ought to maintain the preſent 


6 Rep. 7. 
Ferrer's 
caſe, 


Cro. Car . 7 5. 
V. 


of 2 hundred ſheep on the thirtieth day of April, in the nineteenth Lacon 


fear of the late king: the defendant pleaded not. guilty as to — N 
leren of the ſheep; and as to the other eighty- nine, that the 2 Car. 1. 


Plaintiff had heretofore in an action of treſpaſs declared againſt 
lim for taking and driving away an hundred ſheep on the four- 
tenth day of April in 
pleaded not guilty as to eleven of the ſheep, and as to the other 
tphty-nine he pleaded a recovery of ſixty 8, in an action 
at debt brought by him againſt J. S., that J. S., being poſſeſſed 
k eighty-nine ſheep, they were levied by virtue of a writ of 


if the ſheep; that iſſue being joined upon this plea there was 
i rerdict for the plaintiff with two-pence damages; and that 
ite plaintiff entered up judgment for the damages —— 


feri facias and fold to him; and that thereupon he took poſſeſſion 


ſame year; that to this action he 


tt v. 
Rawſtern, 
Mich. 

14 Car, 2. 
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The defendant then averred, that the taking and drivi 


of can 
eighty-nine ſheep, for which the plaintiff recovered in —_— erid 
of treſpaſs, and the converſion of eighty- nine ſheep charged in whit 
the preſent action, is the ſame treſpaſs, thing, and matter; and and, 
that the judgment is ſtill in force, To this plea the plaintif re. 10 n 
plied, that true it is, that he did recover in the ſaid action of teeſ. the | 
aſs two-pence damages for the taking and driving away of the obtai 
Rad eighty-nine ſneep: but he averred, that the ſaid two-pence ale 
damages were not aſſeſſed for the value of the ſaid ſheep ; and n 40 
that the defendant on the day mentioned in the declaration prope 
converted the ſaid eighty-nine ſheep. He then traverſed, that the WY 2,4 
taking and driving away charged in the action of treſpaſs, where. hat 
upon judgment was given, is the ſame treſpaſs, quaad the con. WW but / 
verſion, whereof he now complains. Upon a demurrer to this Th 
replication there was judgment for the plaintiff; but the coun WW crit 
were not unanimous in opinion. Croke, J. Hutton, J., ani Wi clint 
Harvey, J., who were of opinion that the replication was good, WW hin f 
ſaid, that the damages given in the action of treſpaſs were ſo pleads 
ſmall, that the court wal intend them to have been given only x ſpec 
for taking and driving away the ſheep ; for that, if it ſhould be WW He th 
intended, they were given as a recompence for the ſheep, the Wi peſen 
plaintiff would be deprived of his property in eighty-nine ſheep, WY carryi! 
and have only two-pence for them. The court, rather tha WW (emu: 
fuffer ſo great a hardſhip, will intend, that the plaintiff had his WW in mat 
ſheep again; and that he loſt them afterwards, and that the de. d >. 
fendant found and converted them. It is moreover confeſſed in Wi nd, ti 
the preſent action by the demurrer, that the converſion was ſub- WW the ac 
ſequent to the taking and driving away charged in the action of WF hdg 
treſpaſs; for the taking and driving away charged in that action, Lg 
is alleged to have been upon the fourteenth day of April, in the ¶ re, it 
nineteenth year of the late king; but the converſion, for which WW nit ke 
the preſent action is brought, is alleged to have been upon the plea is 
thirtieth day of April in the ſame year. Yelverton, J. who wi a R; 
of opinion that the replication was bad, ſaid, that as it ire u 
averred in the declaration in the action of treſpaſs, that the de- iu ar 
fendant did take and drive away the _ this implies, that be vere of 
ouſted the plaintiff of his poſſeſſion of the ſheep and had then Wr:(61veg 
himſelf; and if this were ſo, the court ought now to intend, dat ade, tt 
the damages, although ſo very ſmall, were given as a recompene e jud 
for the ſheep. | | pho avrit o 
In an action of treſpaſs for taking goods, iſſue was joinen 
upon the plea of not guilty ; and there was a verdict and jud Hens «i, 
ment for the defendant. The plaintiff in that action afterwarc be judg 
brought the preſent action of trover _ the ſame defendant 1; h. 
for the converſion of the ſame goods. The defendant pleaded toi ; N 
judgment in the former action in bar of the latter, and the qui. we 
tion upon a demurrer was, Whether this plea be good? For toe y 
plaintiff the caſe of Lacen and Barnard was relied upon; and Wt. good 
anſwer to what is ſaid to have been reſolved in Ferrar's caſe, ta; in bar 
a judgment in one perſonal action may in all caſes be pleaded i (The 


yer. 
Vol.“ 


wil 


bar to another perſonal action for the cauſe, it was ſaid, th 


| Trooper. 
gy will be Beat to maintain Wo aft that the ee 
95 


which is in many caſes ſufficient to prove a converſion of  gooi 
and, conſequently, to maintain an action of trover, is not ſufſicient 
to maintain au action of treſpaſs; becauſe in the latter action 
the poſſe ſſion of the goods muſt be proved to have been tortiouſſy 
obtained. It was further ſaid, that the court may in the preſent 
caſe very well intend, that the plaintiff was miſtaken in bringing 
n action of treſpaſs; and if this were fo, a judgment in an im- 
proper action can never be pleaded in bar of one that is proper. 
hat the Pemberton, Ch. J., Jenes, J., and Raymond, J., were of opinion 
where. i that the plea is bad, and judgment was given for the plaintiff; 
e con- but Dalben, J- very much doubted. . ; f 
to this The converſion of ten pipes of wine being charged in the de- 2 Vet. 150. 
e court N cliration in an action of trover, the defendant pleaded, that the ——.— bo 
„ and WI phinti# had heretofore in an action of treſpaſs declared againſt pn. ge. 
8 good, him for taking and carrying away ten pipes of wine: that he had 2W.z. - 
rere ſo Wl pleaded not guilty to the declaration in that action; and that upon | 
en only a ſpecial verdict, which is fet forth, there was a judgment for him. 
ould be He then averred, that the goods, for the converſion of which the 
ep, the WW preſent action is brought; are the ſame goods for the baking and 
; ſheep, WW carrying away of which the former action was brought. Upon a 
2r than WW demurrer to this plea it was ſaid, that an action of trover will lis 
had his BW in many cafes where au action of treſpaſs will not, and the caſe. 
the de- WH of Putt and Ruwfern was relied upon. In anſwer to this it was 
efſed in WW bead, that it appears in the preſent caſe, from the ſpecial verdict, in 
as ſub. WY the action of treſpaſs, which is ſet forth in the plea, that 
Qtion of Wi judgment was upon the merits; whereas in the caſe of Putt 
action, Rowfern, as the verdict in the action of treſpaſs was a gen 
l, in the WW ore, it could not appear that the verdict was not founded upon a 
r which E niftake of the action. The juſtices were of opinion that the 
pon the BW dea is good; but by reaſon of the judgment in the caſe of Putt 
who wi BY 14 Raw/ern, and of the importunity of the plaintiff's counſel, 
as it 6 care was given to argue the cafe again. . | 
t the de- In another report of this caſe it is ſaid, that all the juſtices 1$how.246. 
chat be ere of opinion, upon the authority of what is ſaid to have been 
ad then WWrefolved in Ferrer's caſe, that the plea is good. The reporter 
end, dat dds, that Pollexfen, Ch. J. ſaid, he had never been ſatisfied wit 
ompence de judgment in Putt and Rawftern, which upon the bringing o 
5 zurit of error was, as he well remembered, agreed; for that he 
as joins no difference betwixt that caſe wherein the judgment pleaded 
and judge ves given upon a general verdict, and the preſent caſe, wherein 
fterwauſſhee judgment pleaded was given upon a ſpecial verdict. 


lefenda ll It has been holden, that if J. S., after converting the goods 14. Rm. 
eaded We . N., fell them, J. N. may recover the money for Which 737 _ 
the quits were ſold in an ion of aſſumpfit ig J. S.: and that if pore. 
For uf V afterwards bring an action of trover for the converſion of 
13 2 be goods, 7, 8. may plead the judgment in the action of aſſump- 
caſe, Pp in bar of the action of trover. | | 
leaded "Bi [The (tatute of limitations may be p to an action of bi Car: 
ſaid, th! ber, Ke ne NW 1 et THI 11s 67 149 1 


Vol. VI. Ca 2 2 The 


Parker v. 
Norton, 
6 TermRep. 
695. 


* 
- 


X Moor, $41. 


Iſaac v. 


7 Sid. 264. 
Brven v. 
Roe. 


Moor, 60. 
Cro. Car. 
262. 

6 Mod. 412. 


| Ante, 2 58. 


1 Roll. Abr. 
8. P. pl. 3. 
Hob 137. 
2 Show 179 
Salk. 655 


2 Bulſt 310 


Iſaac v. 
Clerk. 
2 Mod, 245. 


1 Roll. Abr. 
6. pl. 4. 


Ante, 26 


Ln 
7 
- 
* * 
766 
N 
7 


— : * 


rover. 


; The bankruptcy of the defendant is no bar to an action of tro. 1 

ver, though the converſion happened before the bankruptcy.) and 
8 a the 

() Of Evidence in an Action of Trover. unti 


17 is incumbent upon the plaintiff in an action of trover to 
prove, that he had a property in the chattel for the converſion 
of which the action is brought, and that he was poſſeſſed thereof 


at the time of the converſion. 


It is neoeſſary for the plaintiff in an action of trover to prove, WI wou! 
that the chattel came to the hands of the defendant. But it is (I 
not neceſſary for him to prove, in what manner it did come to Wi vas: 
the defendant's hands; the converſion being the giſt of an action habit 
of -trover. | {> that | 
If the defendant in an action of trover came to the poſſeſſion of Wi ruſhe 
the chattel by a tortious taking, it is not neceſſary for the plaintif WW icnda 
to prove a refuſal to deliver it; for the tortious taking is in itſelf dence 
converſion. | I | ants, 
But, if the defendant came to the poſſeſſion of the chattel by WW ther | 
finding, or in any other lawful way, it is neceſſary for the plaintil i ruſh: 
to prove a refuſal to deliver it. Lye 
If the defendant in an action of trover, who came to the pol. 75 
ſeſſion of the chattel, by finding, or in any other lawful w, by x 
have intermeddled unlawfully therewith, it is not neceſſary jor f . 
the plaintiff to prove a refuſal to deliver it; for the unlawful cw 
intermeddling is, as has been already ſhewn, a converſion. . % 
It is in the general true, that evidence of a refuſal to deliver n. 
the chattel for the converſion of which an action of trover vW. . j 
brought, is evidence of a converſion. But ſuch evidence is nr, x 
in every caſe evidence of a converſion. | a 
Although it be proved, that the defendant in an action o iht a 
trover refuſed to deliver the piece of timber which lies upon b ds ri, 
land; yet if it be proved, that the defendant never intermeddl0iY {-1/., 
with the picce of timber, evidence of a refuſal to deliver it It © 
not evidence of a converſion, inaſmuch as the defendant is not ll ut 
ſuch caſe guilty of a mal- feaſance. | upon t 
If it appear, that the chattel was loſt by the defendant, or tha Vccauſ- 
he was robbed thereof, before it was demanded, evidence of 2 Chattel, 
fuſal to deliver it is not evidence of a converſion; for it wou f a « 
be very hard to puniſh the defendant as a wrong-doer, becauſe don 
did not deliver a chattel, which was not in his power at the unn exide 
the demand was made: but it is in ſuch caſe neceſſary for i de plai 
defendant to prove that the chattel was loſt, or that he was robbe it th 
thereof before the demand was made. | HAT 
if the defendant in an action of trover had a right to detail ſump, 
the chattel until a certain ſum of money was paid, evidence 8 wnye; ( 
a refuſal to deliver the chattel is not evidence of a comerſo lang t 
unleſs the money were paid or tendered before a demand there eaeral 


was made. 
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jn an action of trover by an adminiſtrator he declared for the Str. 60. 
ending and converſion of the rum of his inteſtate, The evidence Crover v. 
yas, that the rum was taken by the defendant during the life ofů 
the inteſtate 3 but that it was not made uſe of by the defendant 
until the inteſtate was dead. 'This evidence was holden to be ſuf- 
ficient to maintain the action: and by the court—As the plaintiff 
was ignorant of the time of _—_ the rum, the defendant ought, 
if he would avail himſelf thereof, to have diſcloſed this in his 
lea; but if he had done it, the evidence, of his taking the 
rum during the life of the inteſtate and keeping it until his ** 
would have been ſufficient to maintain the action. 

In an action of trover for ruſhes, the plaintiff proved that he Rackham v. 
was an inhabitant of T., and there was a cuſtom for every one in- yo 
habiting there to cut and take ruſhes on the place in queſtion ; 3 * 
that he (by his ſervant) having cut down five or fix loads of 
ruſhes, the defendants took and carried them away. The de- 
fendants called no witneſs. - By the court This is ſuch evi- 
tence of property in the plaintiff, and converſion in the defend- 
ants, that they appear to be wrong-doersz for they have nei- 
ther by evidence nor pleading ſhewn any right or title to theſe 
ruſhes, and appear to us to be mere ſtrangers. ] 

Every thing, which tends to prove that the defendant has not (774 Bull. 
been guilty of a converſion, may be given in evidence in an action N. P. 48.1 
of trover upon the general iſſue. 

A carrier, who is defendant in an aCtion of trover, may give in Salk. 654: 

eridence upon the general iſſue, that he refuſed to deliver the Hartford v. 
goods, becauſe the money due for the carriage of them had not 
the time of a demand been paid or tendered ; for unleſs this 
money were paid or tendered before the demand was made, he 
has not been guilty of a converſion. And without mentioning 
ny other inſtance of the like kind it may in the general be ob- 
{:rved, that wherever the defendant in an action of trover had a 
tht at the time of a demand to detain the chattel, he may give 
lis right in evidence upon the general iſſue ; becauſe the de- 
ſendant has not in any fuch caſe been guilty of a converſion. 

if one joint-owner of a chattel bring an action of trover Salk. 290. 
wanſt another joint-owner, the defendant may give in evidence —_ - 
won the general iſſue, that he is joint-owner with the plaintiff; — 
beczuſe this, which ſhews a right in him to the poſſ:ſhon of the S. C. cited. ] 
chattel, does at the ſame time ſhew that he has not been guilty 
ct a converſion : but, if one joint-owner of a chattel bring an 
tion of trover againſt a ſtranger, the defendant cannot give 
n evidence upon the general iſſue, that J. S. is joint-owner with 
the plaintiff, 

if the money, for which J. S. after converting the chattel of La. Raym- 
J N. fold it, have been recovered by J. N. in an action of af- anne . 
J. N. afterwards bring an action of trover for the Dacre. 
converſion of the ſame chattel, the judgment in the action of af- 


unt may be given in evidence in the action of trover upon the 


jeieral iſſue; becauſe as it appears from this judgment, that the 
„ plaintiff 


— 


* 
- 
- 


: 
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Trover, 


plaintiff has recovered the value of the chattel, it does likewiſe Th 
appear, that he has no property therein; and, conſequently, ical { 
that the defendant has not been guilty of a converſion. ; | ke t 
lin ſome caſes it is allowed in this action to bringeth thing i copnii 
3 Burr. into court for which the action is brought, But herein this gif. tuty ( 
1364 tinction is to be obſerved: if trover is brought for a ſpecifick hate 
chattel of an aſcertained quantity and quality, and unattended but in 
with any circumſtances that may enhance the damages beyond they d 
the real value, but that its real and aſcertained value muſt be the They 
ſole meaſure of the damages, then, the ſpeciſick thing demanded l cc 
may be brought into court. But, where. there is an uncertainty unity 
either as to the quantity or quality of the- thing demanded, r Bua! 
8 there is any tort, accompanying it, , that may enhance the damage words, 
above the real value of the thing, and there is no rule whereh ral an 
to eſtimate the additional value, there, it ſhall not be brought into operati 
court. h | the det 
Whittendv. In trover for a bond, though the caſe ſeemed a very favourable leaſe 
Fuller, 2 Bl. one for the defendant, the court ſaid they could ſtay the proceed- Tytl 
Rep. 902. * the delivery up of the bond, as the plaintiff inſiſted Jermat 
upon going for ſpecial damages. : hate | 
Cook v. Where goods are cumbrous, the court will grant a rule to ſhe moduc 
Holgates cauſe, why on the delivery of the goods to. the plaintiff, and pay-WMWi-fore 
©. E. ing coſts, e ſhould not be ſtayed.] hae 
Watts v. Phipps, B. R. Eaſt. 7 G. J. Bull. N. P. 49. nous; 
de e . — 
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HE word Tythe is derived from the Saxon ward Teo n che! 
which Gan fee the tenth ws of a thing. fre, th: 
Of every thing, of which tythe is due of common right, yo o 
is always the tenth part of the thing. acorpo 
But of every thing, of which tythe is only due by cuſtom, mol... 4 
x or leſs than the tenth part of the, thing may be due for tythe. ſen, t 
[For where cuſtom only ſubjects to tythe, cuſtom muſt deter ly}. 5 
mine the proportion. , 82 ferred | 
Tythes, in their proper and original nature, are a ſpirituy. . 
and incorporeal inheritance : ſpiritual, from the uſes to whick ncapab 
they are conſecrated ;' incorporeal, from the mode of their e tk taker 
Ence. n the r 
=> | K | Ferſons 
I- The Editor was induced to tranſpoſe this head, in expeRation of being able tm tamen 
ſome valuable additions to it.] — 
' trogat 


The 


Plleſho 


PE. Tythes, 
ewile There is no douht that tythes were originally a mere eceleſiaſ- 
ently, ten () revenue; eccleſiaſtical perſons only having capacity to (a) Moor, 
ke them (5); and eccleſiaſtical courts only having power to take 53% 36, 
thing WW cognizance of them. They were confidered, not as any ſecular (4 2 Co. 
is dif. WW Luty (c), or as iſſuing out of the land, but as collateral to the 43. b. 
ecifick Wi cfatc of the land, and were paid, not in reſpect of the land (d), 5 Co: Ca 
tended but in reſpect of the perſons of the laity, in return for the benefit () 1 Leon. 
zeyond they derived from the miniſtry and care of their ſpiritual paſtors. 300. 
be the WW They could not paſs by copy of court- roll (e), becauſe things ſpiri- ( 4 8 
nanded mal could not lie in tenure, or be conſidered as parcel of a manor : 95 2 
rtainty I unity of poſſeſſion (f) could not extinguiſh them, becauſe the ſpi- Eliz. 293» 
ed, or WW ritual nature could not be merged or extinguiſhed, in other T3 . 
lamage WW words, could not coaleſce or incorporate with that which was mate- 6. 4. | 
hereby WW ral and temporal: nor could a releaſe of all demands in lands (g) (2) 1 Leon. 
ht into BN operate as a diſcharge of them; for as they would not paſs under 3. 
the denomination of land, neither would they be affected by a 
ourable eleaſe of all claims ariſing out of lands. a 
roceed Tythes, again, in their eſſence, have nothing ſubſtantial or 
inſiſted petmanent: they conſiſt merely in jure, are merely a right. An 
cate in tythes is no more than a title to a ſhare or portion of the 
to ſhew WW produce after it ſhall have been ſeparated from the general maſs ; 
nd pay-W before ſeverance it is wholly uncertain what the amount of that 
hare or portion may be; nay more, its very exiſtence” is preca- 
tous; this, like its quantity, depending upon the accidents of 
dimate, ſeaſon, ſoil, cultivation, and the will and caprice of the 
ſereral owners or poſſeſſors. If the ground be not ſown, ” 5.4 
krms be not ſtocked, if the fruits be not gathered, no tythe can 
pſubly ariſe, For tythe is payable, as we have faid, bęfote, not 
nreſpeCt of the land, but of the perſon: it is not an eſtate in the 
and, but a right to a determinate proportion of the feaits.wvith / 
ll the induſtry and expence that have been beſtowed in bringing 
dem forward and collecting them. Tythe, then, in itſelf, is not 2 Bl. comm. 
n object of our external ſenſes : it is neither viſible, norttangible: 
ts produce, indeed, may be ſeen and felt, but it exiſts itfelf onl 
n the mind's eye, and in contemplation of law, It follows, there- 
lre, that it is incorporeal : for the law aſcribes corporeity only to 
boſe objects which are ſubſtantial and permanent. From their 
ncorporeity tythes are ſaid to lie in grant, and not in livery 3 
that is, they could not paſs from one man to another by livery of 
liin, the ancient mode of transfer, nor could actual poſſeſſion 
e given of them; but the property in them could only be tranſ- 
red by deed. In conſequence of their incorporeity it was 8 
wubted, whether a rent could be reſerved upon them; for being 
ncapable of locality, there was no place where a diſtreſs could 
e taken of them. And to obviate this doubt a ſtatute was paſſed; G. 3. e. 7. 
a the reign of the preſent king, which empowers eccleſiaſtical 
Frions to grant leaſes for lives or years of their incorporeal here- 
Maments, Of the king's right to reſerve a rent on a demiſe of 
hes, no doubt indeed was ever entertained ; becauſe by the 
Ferogative the king had a right to diſtrain upon any lands in the 
gaſelſion of his leſfee. 
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But the revolution which took place in our ecclefiaſtical poliy (1 


in the time of Henry the Eighth has almoſt entirely changed the 


8. 
8. 
30. 


(C) Of what Things a predial Tythe is due. 


nature of this ſpecies of property; and there now ſeems to be (K 
ſcarcely any difference between an inheritance in lands and an = 
inheritance in tythes. When the benefices which the regular ( 

clergy had appropriated to themſelves fell, upon the diſſolution af | 
monaſteries, into the hands of the king, he was prompted by 
his profuſeneſs, and induced by policy to make grants of them t 
lay-perſons. But in order. that the tythes might anſwer the pur. 
poſes of civil life, and accommodate themſelves to the exigencie; 
of their new proprietors, it became neteſlary to ſccularize then, 
and to endue them with all the qualities of real property. Fer 
this purpoſe: an act of parliament was paſled ; ſo that tythes in 
the hands of a lay- perſon may now be treated like any other kind 
of property: they may be put in view in an allize: they ar 
demandable in a precipe quod reddat : they are ſubject to dower: 
fines may be levied, and recoveries may be ſuffered of them: 
ejectments may be brought for them: in ſhort, they have all the 
properties and all the incidents of a lay-fee, except that they li 
in grant, and not in livery; a diſtinAion which now marks 10 
great difference, ſince the ſtature of frauds allows no intereſt of 
any cy to paſs even in real property, unleſs the grant 
be atteſted by — written inſtrument.] 


Under this Title it will be proper to ſliew, 


(A) Of what Things Tythe is in general due. 
(B) Who are liable tothe Payment of a perſonal Tythe 


N 


1. Of Agiſtment. 

2. Of Corn. 

3- Of Hay. 

4. Of Wood, | 
5. Of divers other Things. 


(D) Of what Things a mixcd Tythe is due. 


1. Of the Young of a Beall. 4-44 (8 
2, Of the Eggs or Young of a Bird or Fowl. 
3- Of Wool. 4 ' 5 TOLL 8 3% (T, 


4. Of divers other Things. IT 
(E) To whom Tythe is in general to be paid. 


(F) To whom parochial Tythes are to be paid. A 
(G) To whom extrapatochial Tythes are to be paid. 1 


(H) Of the Right to a Portion of Tythes in a Pariſh. 
(I) by 


Tythe. 


d. 


e paid. 
Pariſh. 


(1) N 


Tytbes: 1 

1) By whom Tythe is to be paid, - peat IO 

— What Tythes are to be deemed ſmall Tythes 
a fn yp far the Cuſtom of a Pariſh is to be regarded 

the ſetting out-of Tythes. - | 

(M) Of the Time and Manner of ki perſonal 
Tythes, where there is no Cuſtom in a Pariſh. * 

(N) Of the Time and Manner of ſetting out predial 
Tythes, where there is no Cuſtom in a Pariſh. 

(0) Of the Time and Manner of ſetting out or pay- 
ing red Tythes, where there f is. 2 in 
a Pari 


p) Of the Time and Manner oſ paying Tythes 8 
by Cuſtom. 


(Q.) In what Caſes the Payment of Tythes may be 
uſpended. 


1. Of the Produce of Lands in the King's Hands. 
2. Of the Produce of Lands which have been barren. 
3. Of the Produce of Glebe Lands. 


(R Of a Modus decimandh 


1. In general. | 
2. Of the Certainty required in a Modus. 


3- Of a Modus, which amounts to a Preſcription in Nor! 
decimando. 


4. Of a Modus, which has not been conſtantly paid. 
5. Of a leaping Modus. 

6. Of a Modus, which is too rank. 

7. Of a Madur, which is liable to fraud. 


8. Of a Modus for ſuch Perſons as live out of the Pariſh. 
9. Of che Extent of a Modur. 8 


S) Of a Preſcription in Non decimando. 
(T) Of a Diſcharge of Tythes by Grant. 
(U) Of a Diſcharge of Tythes by Bull. 
(WW) * a — Payment of Tythes by 


(X) Of a Diſcharge of whe: min of es | 
Vaity of Poſleflion, . Tyrk 7 


224 


(x) Of 


l 
2 


(Y) Of Agreements and Leaſes concerning Tythes. 
(Z) Of a Suit in 1 1 Court for SubtraQtion 
Tythe. 4 _ 8 2817 1 ** 

(Aa) In what Caſes 2 Prokibition ber to n Seit in 
Spiritual Court for Subtraction of Tyte. 
0 b) Of a Suit in 4 Chart hed nj _or 'SabtraRion 
of Tythe. phe 10 ox ni WW 7 
(Ce) Of a Suit in a Gout t te tablifh a M- 
Aus, or a cuſtomary Manher of ſetting out Tythe. 

a (Da) Of a Action upon che Statüte gait Sub- 

traction of Tythe. 
(Ee) Of recovering in a ſummary Way the Vahe 
of ſmall Tythes ſubtracted. 
(Ff) Of recovering Tythe due from Dubkers, - 
(Gg) What Remedy the Occupier has, when the 


Perſon entitled to the Tythe ſet out dass an fetch 
it away in a reaſonable Time.“ wes | 


. 


ms 


* 


TYTHES of ſome a are due of « common a right of others 
by cuſtom. 
Tythe is not dne of common right. of any ftuit of the earth, 
which does not renew annually. 
11Rep. 13. Tythe, which ariſes from a fruit of the earth, 55 never be 
_ mw part of the land from which it arifes, but pat ways, collateral 
Cro. Ja. 452. thereto. 


11 Rep. 13. Nay, tythe is fo collateral to the BP ow which it ariſes, 
Priddle that if a leaſe be made of the glebe belonging to a rectory, with 


—_— all the profits and advantages thereof, and there be a covenant, 
161. that the rent to be paid ſhall be in full ſatisfaction of every kind 


of exaction and demand belonging to the rectory ; yet, if the 
glebe be not exprefsly diſcharged of tythe, the leflee ſhall be liable 
to the payment; of tythe for the glebtteeee. 
Fitz. v. B, Tythe is not due of common right of the produce of 2 mine 
£3: Din. Or quarry; beeauſe ſuch produce does not chte annunlly, but is 
pl. 13, the ſubſtance of the carth, and has. * n many 
2 Inſt. 681. years. 
1 Rol. Abr. 637. Cro. Eliz. 277. 


* 2 Venn. 46. But tythe * be e of e or 


3 . quarry. 
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Tythe is not due of common right of lime; the chalk, of which 1 Rel. Abs. 


it is made, being part of the ſoil. 


637. pl. 8. 


Tythe is not due of common right of bricks z becauſe theſe are » Mod. 57. 


made of earth. = | 


Tythe is not due of common; right of turf or gravel; becauſe 
both theſe are part of the foil. © | 

It has been holden, that tythe is not due of common right of 
falt; becauſe this is not a fruit of the earth  _ 

But every one of theſe things, and all things of the like kind, 
may by cuſtom be liable to the payment of tythe. 


Tythe is not due of common right of a houſe ; becauſe tythe 
is only due of common right of ſuch-things as renew annually, 
But beate in Londen are by a decree, which was confirmed by 

0 


an ad of parliament, made liable to the payment of tythe. 


And before this decree many houſes in London were by cuſtom 


liable to the payment of tythe ; the quantum to be paid being 
thereby only ſettled, as to ſuch houſes for which there was no 
cuſtomary payment. 15 | | 

There is in moſt ancient cities and boroughs a cuſtom to pay 
tythe of houſes ; without which, there would not be in many 
pariſhes a proper maintenance for the clergy. 

It was holden by three barons of the Exchequer, Price, Mon- 
tague, and Page, contrary to the opinion of Bury, Chief Baron, 
that two tythes may be due of the ſame thing, one of common 
right, the other by cuſtom. . | 


(B) Who are liable to the Payment of a perſonal 
| Tythe. 


gUcn tythe, as ariſes from the profit of a man's perſonal labour, 
in the exerciſe of an art, trade, or employment, is called a 
perfonal tythe. 


cafe. 


1 Mod. 33. 


1 Roll. Abr. 
642. S. pl. 8. 


1 Roll. Abr. 
8. pl. 7. 


11 Rep. 16. 
Orauht as 
2 Inſt. 6 
37H. 8. or 


2 inſt. 6 . 
Hard. ne 
Gilb. Eqs. 
Rep. 1935 
194. 

11 Rep. 16. 
Graunt's 
caſe, ; 
Bunb. 102, 
Bunb. 44. 
borough Vo 
Hunter. 


2 Inſt, 649. 


A perſonal tythe is only to be paid of the clear gain which 2 Inſt. 62. 
wiſes from the perſonal labour of a man, after deducting all $5* 


charge and expence, according to the eſtate, condition, or de- 
free of the man. e 

By the 2 & 3 Ed. 6. c. 13. $7. common day-labourers are ex- 
empted from the payment of a perſonal tythe. 

Servants in huſbandry are not liable to the payment of a per- 
ſonal tythe; for by their labour the tythes of many things are 
acreaſed. | 

A miller is liable to the payment of a perſonal tythe. 


1 Roll. Abt. 
646. pl. 1. 


2 Inſt. 621. 
1 Roll. Abr. 


| Gar. pl. 19. Cro. Ja. 523. 
And it ſeems to have been formerly holden, that the occupier 2 Roll. Reps 


of a corn-mill, beſides being liable to the payment of a perſonal 
he, is alſo liable to pay, as a predial tythe, the tenth part of 
is toll. © 


It 


84. 
Show. 28. 
Biownl. 32. 


5 
* 


„ 135 Tythes. 

a Eq. Caf." It is however now ſettled, by a decree of the Houſe of Lord, 
Abr. 366. upon an appeal from a decree of the court of Exchequer, that 
Dante. only a perſonal tythe is due from the occupier of a corn-mill. 
Min. 1 Br. P. C. 157. 8. C. L2 P. Wms. 463. S. C. cited, Vide Dodſon v. Oliver, Bunb. 53. 


Cro.Ja.q29. The occupier of a new · erected mill is liable to the payment of 
. a perſonal tythe, although the mill be erected upon land gif. 
charged of tythes. | | 1 11 
Mar. 15. It is ſaid in one book, that the occupier of an ancient mill * 
kl. 36. is not liable to the payment of a perſonal tythe : but that the 
ar” 2 of a new mill is by the 9 £4. 2. f. 1. c. 5. made liable 
5 eto. | | 
12 Mod. This ſeems ta be a miſtake ; for that ſtatute only provides * 
243: Hart that new-ereQed mills ſhall be liable to the payment of tythe : bu pal 
Audra a as nothing is therein ſaid concerning ancient mills, there can be 
| 2 doubt, 8 2 _— as before the making of tha | 
ſtatute were liable to the payment of a perſonal tythe, continued 
afterwards to be liable th oh b Co, on 2 


£ 


F 88 


x Ren. Abr. If the man who has let a ſhip to a fiſherman receive, for the oy 
656. RN. uſe of his ſhip, a parcel of the fiſh which are caught; the fiſher- 2 
bh * man is not liable to the payment of a perſonal for theſe fiſh, 
| becauſe they are no part of his gain. 

2 Refi. Abt. If a man purchaſe a houſe for three hundred pounds, and after A 
8586. N. fell it for five hundred, no perſonal tythe is due; for the perſona catt 
* 3" labour bears no proportion in this cafe to the profit. catt 
2 Bulſtr. If an innkeeper have ſuch profit out of his kitchen, cellar, and whi 
Dalley „ ſtables, as to make two hundred pounds of what coſt him onh of t 
Davis. one hundred, no perſonal tythe is due; becauſe the profit did not F 


in this caſe ariſe from perſonal labour alone, and fo far as it did, 1 1 


it aroſe perhaps more from the perſonal labour of ſervants than 2810 
from that of the maſter of the inn. A 
| | | | dep; 

(C) Of what Things a predial Tythe is due. > 

1s b. 


2 In. 649. gUcH tythe, as ariſes immediately from a fruit of the earth, 2. B 
D from corn, hay, hemp, or hops, or from any kind of fruit, parit 


ſeed, or herb, is called a predial tythe. ſuch 

21aft. 647. It is ſo called becauſe it ariſes immediately from a fruit of the 1 

farm or earth. | alt 

(Mu. 34% Divers things are by the ecclefiaſtical law liable to the payme! Lim! 
5 of a predial tythe, which by the common law are not. 

The deſign under this head is to ſhew, what things are liadl: B 

by the common law to the payment of a predial tythe. | paſt 

IRA. Abr. In doing this it will appear, that ſome things, which arc 1 Wild, 

637-E.pl-2- general exempted therefrom, become by cuſtom liable to the pa) 12 

. — ment of a predial tythe. | = 1 

* | 

Tn Abr. It will alſo appear, that ſome things, which are in gene" 405 

$45» | Top hable thereto, are under particular circumſtances exempted iron T 

oy the payment of a predial tythe. | in th 


Freem. 335." 12 Mod. 235. 


be | 


Tythes, 715 
Zut wherever any fraud is uſed, to bring a thing under a cir- Cre. Elie. 
cumſtance, by reaſon of which it would, if it had come fairly ffn. 31. 
thereunder, have been exempted from the payment of a predial N 
tythe, it is by ſuch fraud rendered liable thereto. 

As it would be tedious to enumerate all the things which are 
liable to the payment of a predial tythe, only thoſe ſhall be 
mentioned concerning the tythe of which ſome queſtion has 
ariſen :- but from thoſe which ſhall be mentioned, it may be eaſily 
collected, of what other things a predial tythe is due. | 


1. Of Agiſtment. 


Agiſting, in the ſtrict ſenſe of the word, means depaſturing 2 
beaſt the property of a ſtranger; but in its legal ſenſe it means de- 
paſturing the beaſt of the occupier of the land as well as the beaſt 
of a ſtranger. TRE 

Agiſtment tythe is paid, not for the increaſe or improvement of Scary. _ 
the animal agiſted, but for the graſs eaten by it, and is propor- Ray + 
tioned to the value of the graſs, not to the value of the actual 561. Ellis. 
improvement. But being : tythe of the graſs eaten, it ariſes r- Saul, 
immediately from the ſoil, and 1s therefore a predial tythe. rtf oe 

Whadcock, Hardr. 184. Linw. 194. Degge, 217. 

Where therefore the occupier of land does not agiſt his own Underwood 
cattle, but thoſe of ſtrangers, the tythe for the agiſtment of barren 7; Gibbou, 
cattle is due from the occupier, as being owner of the graſs for x;ge 2 
which the tythe is paid: but, if the cattle are profitable, the owner Lemen, 


of them is accountable for the tythes. 1 5 — : 


Agiſtment tythe being the tythe of the graſs, it follows, that EIn v. Saul, 
if the graſs has before paid tythe of hay, no tythe is due for the ifa. 
ziſtment of the aftermath.} 

An occupier of land is not liable to the payment of tythe for 1 Roll. Abr. 
depaſturing horſes or other beaſts uſed in huſbandry in the pariſh 2 — by 
in which they are depaſtured z becauſe the tythe of other things 41 7. Cro. 
5 by the = of ſuch beaſts increaſed. Elis. 446. Ld. Kym. 30. 

But, if horſes or other beaſts are uſed in huſbandry out of the — og 
pariſh in which they are depaſtured, an agiſtment tythe is due for 4. 
ſuch beaſts, Ld. Raym. 130. {Boſworth v. Limbrick, 2 Rayn. 80g.] 

It ſeems to be the better opinion, that tythe is not due for de- 1 Roll. Abr. 
raſturing a ſaddle-horſe which an occupier of land keeps for ti. ple 4- 


* . C 
lumſelf or ſervant to ride upon. Bulſtr. 171. Diab. 2. 


But an occupier of land is liable to an agiſtment tythe for de- Cro. ja. 
paſturing a horſe, which he keeps for ſale. 8 
Wild. x Roll. Abr. 647. pl. 14. [Coach horſes are liable to the payment of an agiltment tythe 
Therpe v. Bendlowes, 3 Burn's E. L. 4465.] 


[Horſes kept on one farm for its cultivation, and uſed cccafionally een v. 
on another farm in a different pariſh, ſhall not pay agiſtment tythe. . 
del, if habitually ſo uſed -) e 

Tythe is not due for depaſturing milch cattle, which are milked 1 Rall. Abe. 


in the pariſh in which they are depaſtured; becauſe tythe is paid 2 — 5x 


of their milk, | 446. 


it 


Hed. 100. If cows ate reſerved for calving, tythe is not due for . 
IR ing them whilſt they are dry: — if they are afterwards 5 0 or 
milked in another Fun et igitement den is due for the time 
they were dry. 
Teche is is not due fem 20 oceupier of land for depaſturing 
+ FOAM We cattle, which are rearcd to be uſed in Huſbandry, or to be 


Hetl. 86. Zut, if ſuch young beaſts are ſold, before they come to ſuch 
Woomer- perfection as to be fit for kuſbandry, or before they give milk, 
tythe 1s to be paid for depaſturing them. 

Jenk. 28:. An occupier of land is liable to tythe for depaſturing cattle 
p- 6 ar; Which he keeps for ſale. y | 

237. Show. F. C. 192. , 


Jabs 28r. Tf cattle, which have neither been uſed in huſbandry nor been 
"ky Tz, © Milked, are, after having been kept ſome time, killed to be ſpent 
446. 476. in the family of the occupier of the land on which they were de- 
Cro. Car. paſturcd, tythe is not due for depaſturing them. 


ro. Elis. It is in general true, that tythe is due for 23 cattle 
N, Which are the property of a ſtranger. 


Harde. 35 - If an innkeeper | put the horſe of his gueſt into a paſture in 
Ec,” bis own occupation, he js liable to tyime for depaſturing the 
Posh. 142. horſe. 

Poph. 142. Tythe is not due for depaſturing any beaſt upon land which 
<a has in the ſame year paid tythe of hay. 


1520. 3 Bums E. L. 448. and Bateman v. Aiſtrup, 2 Rayn. 692.1 


1 Ron Abr. Tythe is not due for depaſturing any beaſt upon the headland 
646. = 19+ of a ploughed field ; provided the h war Nay be not wider than 1s 
[ide Baie- {ficient to turn a plough and Horſes upon. 
ſtrup, 2 Rayn. contr , ] 
| Bro Dim. Tythe is not due for depaſturing cattle upon land which has 
ple 13. in the ſame year paid tythe of corn. 
1 Roll. Abr. If land, which has paid tythe of corn in one year, be left un- 
642 pl. 9. ſown the next year, tythe is not due for depaſturing a beaft upon 
the land ; becauſe, by its lying freſh, the tythe of the next crop 
6; of corn is increaſed. 
Sheph. aur: But if land, which has paid tythe of corn, be ſuffered to lic 
bart g. B. freſh longer chan by the courſe of huſbandry is uſual, tythe is due 
N for depaſturing a beaſt upon the land. 

As the queſtions, Whether tythe is due for depaſturing ſheep, 
and in what caſes it is due, do not feem to be ſettled, it Sill not 
be amiſs to mention the principal caſes in which theſe queſtions 

| have been agitated. 

15 — Rep. It is laid down in one caſe, that tythe is 1 due 10 depaſtur - 
+ Eb. ing ſheep; becauſe they are animalia fr 

Price, Mich. 12 Ja. 1. _ 

1 Rall. Abr. But in another book, of the ſame author's, where this caſe is 
2 R. kl. mentioned, there is a dabitatur. 


7 | _ 
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in a caſe not long after it was holden, that tythe ſhould be paid Pop. x97. 


for ſheep, which after having been depaſtured in one pariſh Anon. Mich. 


from Michaelmas-day to Lady-day were removed into another; *.. 
for otherwiſe the parſon of the firſt pariſh may be defrauded of 
his tythe; for the ſheep, which have been carried into a ſecond 
pariſh, may not be brought back and ſheared in the firſt. 
It was however ſaid in this caſe by Whitelech, Juſtice, that de 
animalibus inutilibus, as horſes, oxen, Wc. the parſon ſhall have 
zgiſtment tythe: but that de animalibus utilibus, as cows, ſheep, 
Sc. he ſhall have tythe in kind. | 
In one caſe it is ſaid to have been holden, that tythe is not to Cro. Car. 
be paid for depaſturing ſheep which are afterwards eaten in the 337; Facey 
houſe of the occupier of the land. | Mich. 7 Car. x. 
It would follow, as a neceffary implication from the doctrine of 
this caſe, that tythe is due for depaſturing ſheep which are not 
afterwards eaten in the houſe of the occupier of the land. | 
But in ariother report of the ſame caſe it is ſaid to have been 1 Roll. Abe, 
holden, that tythe is not due for depaſturing wethers ; becauſe $47: Pl. 13. 
they will yield a tythe of wool. | 
In one modern caſe in the court of Exchequer it is ſaid, that Bunb. go, 
it ſeemed to be admitted, that tythe is due for depaſturing year- Jr . 


. Sweet 
ling ſheep. Mich. 8G. 2. 


In another caſe ſhortly after in the ſame court it appeared, that Gilb. Rep. 
ſheep, after paying tythe of wool, had been fed upon turnips not 8 231. 
ſerered, by which they were bettered to the value of five ſhil- Rn. 
lings each; and that they were then ſold. It alſo appeared, that Vaſch. 
the defendant had, before the next ſhearing-time, bought in as 1 G. . 
many as were ſold ; and that of theſe tythe of wool was paid. It 
was inſiſted, that if an agiſtment tythe were to be paid for the 
ſheep fold, and tythe of wool for thoſe bought, this would be a 
double tything : but the court decreed: the defendant to account 
for an agiſtment tythe for the ſheep ſold. | 

In the latter caſe, the caſe of Dummer and Wing field, Hil. 1 NF. 

& M. was mentioned, in which it had been decreed, and the de- 
cree had been affirmed upon a rehearing, that. tythe, for depaſtur- 
ing ſheep, from the time they were ſheared until they were ſold, 
ſhould be accounted for. 

In a ſtill later caſe, the court of Exchequer were of a quite Bunb. 313. 
different opinion. A bill being brought for the tythe of depaſ- 8 —5 _ 
turing ſheep four months in a pariſh after they had been ſhorn, and ; Geo. 2. 
tithe of their wool had been paid in that pariſh, it appeared, that 
at the end of the four months they were removed into another 
pariſh, and that they were ſhorn there at the next ſhearing-time. 

In this caſe, the caſes of Coleman and Baker, and of Dummer and 
Wing field, were cited by the plaintiff's counſel: but the court de- 
creed, that tythe ſhould not be paid for depaſturing ſheep ; becauſe 
they are animalia fruttunſa. 3 el 

[The doctrine advanced in this caſe has, however, been over- Bateman v. 

ruled in later cafes, upon this principle, that the tythe of New n 


* 
| - 


. 


Howes v. being payable only in the pariſh where the ſheey are ſhorn, th 
"Gn, . 9 fructugſa in the pariſh wherein they — 
dale ges. only agiſted, and therefore ſhall pay an agiſtment tythe.] 


2. Of Corn. 


1 Roll. Abr. It is laid down in divers caſes, that tythe is not due of the rak. 
645- pl- 11+ ings of corn involuntarily ſcattered, 

Cro. Elize 

$75- Moor, 278, Freem. 335. a 


Cro. Elia. But, if more corn be fraudulently ſcattered, than if proper care 

75: had been taken would have been ſcattered, tythe is due of the 

n. rakings. Ry, 

180d 235. It is ſaid by Holt, Chief Juſtice, that tythe is due of the raking 
of all corn, except ſuch as is bound up in ſheaves. 

Tennant If ſtubble be uſed partly for fodder, and partly for manure, ſo 

V. Stubbing, that the whole of it is conſumed in huſbandry, it is not ſubject to 

the payment of tythe : though it would be otherwiſe perhaps if 

an unuſual quantity of it were left, in order to make a fraudulent 
profit of it.] 


* 


3. Of Hay. 


Cro. Ja. 4. Hay is liable to the payment of tythe, notwithſtanding beaſts 
Webb v. of the plough or pail, or ſheep, axe to be fed therewith. 


Warner. , 
1 Roll. Abr. 650. pl. 12. 12 Mod. 49% 


1 Roll. Abr. But tythe is not due of hay grown upon the headland of 2 

646. pl. 19+ ploughed field; provided the headland be not wider than is ſuffi- 
cient to turn a plough and horſes upon. 

» Roll. Abr. It is laid down in one caſe, that if a man cut graſs, and while 

64. it is in the ſwathe carry it, and feed his plough-cattle therewith, 

* mt having ſuſhcient ſuſtenance for them otherwiſe, tythe is not 


M ch. due thereof. 
Car. 1. . 
Bond. 279- And in a much later caſe, the court of Exchequer ſeemed to 
=. EY be of opinion, that tythe is not due of vetches or clover, cut green 
1 Geo a. and given to cattle ufed in huſbandry. | 


| And the law is ſo clear, that giaſo newly cut and eaten by agricultural catile is not tytheable, that in 
2 late cafe, the bill, as to this point, was diſmiſſed with coſts, Collyer v. Howſe, Anſtr. 481. ] 


12 Mod. But in a caſe ſome years prior to the latter caſe it was holden, 
8 that a right to tythe of hay accrues upon the mowing of the 
13 W. "4 graſs, and that the ſubſequent application thereof, either while it 
is in graſs, or after it is made into hay, ſhall not, although 
2 of the plough or pail are fed therewith, take away ti 

right. 
Cro. Car. And the doQtrine of the laſt caſe coincides with that of an old 
39% irman, Cale 3, in which it is laid down, that tares cut green, and given to 
Hit. 10 Car. beaſts of the plough, may by ſpecial cuſtom be exempted from the 
ls payment of tythes : from whence it follows, that tares arc 
not in the general exempted therefrom, i 
11 2 
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It is laid down in divers books, that tythe is not due of after- 2 laſt. 652, 
mowth hays becauſe tythe can only be due once in the ſame year Pes — 


rom the ſame land. | ths 
But it is in other books laid down, that tythe is due of after- Cro. Ea. 
mowth hay. Je ace. _— Yu 342: 338, 340 660 | 


Cro, 
116. Cro. Car. 403. 1 Mod. 498, Bunb. 10. ro. Ja. 


Bunbury makes a quere as to this point. 


And it has been holden in two modern caſes, that if divers Bunb. 6. 
crops are grown upon the ſame land in the ſame year, tythe is to — 
be paid of every crop. Hil, 3G. 1. Bunb, 314. Swinfen v. Digby, Hil. 3 G. a. 
4. Of Wood. 


It is ſaid in one caſe, that before the conſtitution of Stratford, r12Mca.rrx; 
wood was only tythable in particular places by cuſtom ; becauſe 
wood does not renew annually, 

By that conſtitution, which was made in the ſeventeenth year » Int. 642: 
of the reign of Edward the Third, it was ordained, that tythes 
ould be paid within the province of Canterbury of filva cedua, 

In the next year, the commons complained to the king of that 1574. 
conſtitution, as an unprecedented thing; and petitioned, that 
the people might remain in the ſame ſtate as they had been under 
his royal progenitors z and that a prohibition might be granted, for 
all who ſhould be empleaded in court Chriſtian for tythe of wood. 

The anſwer was, The king willeth that law and reaſon be done. 7:2. 

In another petition, preſented in the twenty-firſt year of the 2 Ind. 642. 
ſame reign, the commons complained to the king, that the clergy, 
by virtue of the conſtitution made in the feventeenth year of his 
reign, demanded tythes both of groſs wood and underwood, whe- 
ther the latter were ſold or not. 

To this the king anſwered, That the archbiſhop of Canterbury Bid. 
and the other biſhops have anſwered, that tythe is only demanded, 
by virtue of that conſtitution, of underwood. 

After other petitions had been in vain preſented by the com- 
mons, the great men of the realm did, in the forty-fifth year of 
the ſame reign, join with the commons in a petition. | 

In conſequence of this petition, a ſtatute was in the ſame year 45 EA. z. 
made in the following words, At the complaint of the great 3. | 
« men and commons, ſhewing by their petition, that when they 
« {ell their groſs wood, of the age of twenty or forty years, or 
« of a greater age, to merchants, to their own profit, and to the 
Haid of the king in his wars, the parſons and vicars of holy 
church do emplead, and trouble the ſaid merchants in court 
* Chriſtian, for the tythes of the ſaid wood, under the denomi- 
nation of filva cedua, by reaſon of which they cannot ſell their 
* wood for the real value, to the great damage of themſelves and 
* the realm, it is ordained and eſtabliſhed, that a prohibition in 
* this caſe ſhall be granted, and upon the ſame an attachment, as 
i hath hitherto been.“ 

| From 


P 


5 
wh 


720 WEN, Tpthes. 
2 . 645 From theſe petitions and anſwers and this flatute it appears 
| So: We 3 plainly, that the demand of tythe of wood, by virtue of the con- 
Plowd. 470. ſtitution made in the ſeventeenth year of the reign of Edward the 


Bro. Prohib. Third, was at leaſt as to groſs wood an encroachment, 
pl. 1. Cro. | 


" aloft. 643, After the making of this ſtatute, prohibitions were conſtantly 
$44 645. granted to ſuits inſtituted in ſpiritual courts for tythe of groſs 
wood: but two queſtions frequently arofe ; namely, What is 
groſs wood? and of what age groſs wood mult be, before it is ex. 

empted from the payment of tythe ? | 

2 Inſt. 64z, For the putting of an end to theſe queſtions it has been long 

643. "By! ſettled, that by groſs wood is not meant high or large wood, but 

12 Mad. ſuch wood as is generally, or by the cuſtom of a particulat part 

524. of the country, uſed as timber; and that all ſuch wood, if it be 
of 5 age of twenty years, is exempted from the payment of 
tythe. 

2 Inſt. 642, The wood of oaken, aſhen, and elmen trees, being univerſally 
uſed as timber, it has been conſtantly holden, that ſuch trees, if of 
the age of twenty years, are groſs wood. 

2 Inſt. 643. It was holden upon great deliberation, notwithſtanding what is 
laid down to the contrary in Plowwd. 470. that hornbeam trees, if 
of the age of twenty years, are,groſs wood; becauſe the wood of 
ſuch trees is frequently uſed in building and repairing. 

2 Inſt. 643- It has for the ſame reaſon been holden, that an aſpen tree, if of 
the age of twenty years, is groſs wood. 

Plowd. 470, Tythe is in general due of beechen, birchen, hazel, willow, 

Oro. Eliz. 1. fallow, alder, maple, and whize-thorn trees, and of all fruit trees, 

D. . of what age ſoever they are; becauſe the wood of theſe trees is 


. 


x Roll. Abr. e 
640. pl. 5. not often uſed as timber. 


pl. 6. Brownl. 94. | 

Hob. 2. But, if the wood of any of theſe trees be frequently uſed, in a 

Btownl. 94. particular part of the country where timber is ſcarce, in building 
or repairing, tythe is not due of ſuch trees, if they are of the age 
of twenty years. | 

11 Rep. 48. It is laid down in divers caſes, that if a timber tree, after it is 

— _ of the age of twenty years decay ſo as to be of no uſe for repair- 

| hey ing or building, tythe is not due of the wood of this tree; be» 


4. 100. 
7 Roll. Abr. cauſe it was once privileged. 


2. 
2 But the contrary is laid down in ſome other caſes. 2 
Sid. 3200. In two of theſe it is laid down, that, if the wood of a coppice 
2 Lev. 189. has been uſually felled for firing, ſuch wood ſhall pay tythe, al- 
though it ſtand till it be forty years of age. 
Bunb. 99. In another it is laid down, that if the wood of a timber tree be 


9 ſold for firing, it is, although the tree be of the age of twenty 


of Kent, Hil, years, liable to the payment of tythe. 


7G. 1. 
The doctrine however of the former cited caſes has been con- 
firmed in a modern caſe. | 
MS. Rep. A bill being brought for tythe of the loppings of timber trees, 


Walton v. which had been ſold for firing, it was infiſted that this wood, which 
ENV would 


Epthes. 

would otherways have been exempted from the payment of tythes, 
was liable thereto, becauſe it was ſold for firing; and ſome of the 
caſes above cited were relied upon. 12 

The bill was diſmiſſed; and by Lord Hardwicke, Chancellour, 

In the caſes in 1 Lev. 189. and Sid. yoo. the wood in queſtion 
was coppice wood, which had been uſually felled for firing; and 
conſequently theſe caſes do not conclude to the point : becauſe 
ſuch wood of what age ſoever it be is tythable. What is laid 
dowf{ in the caſe of Greenaway and The Earl of Kent is not now 
law; for in the caſe of Bibye and Huxley, Hil. 11 Geo. 1. which 
was ſubſequent thereto, it was agreed, that tythe is not due of the 
wood of a timber tree, which has been once priyileged from the 
payment of tythe, although ſuch wood be ſold for firing.. | 

It is in one book laid down, that the loppings of a timber tree, 
which are of twenty years growth, are exempted from the pay- 


ment of tythe; becauſe loppings of that age may be uſeful in 
building. | , | 

But A is laid down in divers other books, that if a timber tree 
of the age of twenty years be lopped, tythe is not to be paid of 
the loppings, although they are not of twenty years growth; for 
that as the tree is exempted from the payment of tythe, the lop- 
pings are likewiſe Exempted, . ; 


And the doctrine of the latter cited books was confirmed in the 
caſe of Walton and Tryon. ö 

In this caſe it appeared, that the loppings of the trees, for the 
tythe of which the bill was brought, were not of twenty years 
growth : but it appeared, that the trees were of the age of twenty 
years, before they had ever been lopped. It was decreed by Lord 
Hardwicke, that tythe was not due of the loppings ; for that 
if a tree be once privileged from paying tythe the privilege ex- 


d, ina tends to all future loppings, of whatſoever age they are. 
— It has been holden, that although a tree was lopped, before 
a 


it was of the age of twenty years, the future loppings of the tree, 


it they are of twenty years growth, are not liable to the payment 


er us et tythe. 

But in the cafe of Walton and Tryon, it was laid down by Lord 
Hordwicke, that if a tree was lopped, before it was of the age of 
twenty years, all ſuture loppings, of how many years growth 
loever they may be, are liable to the payment of tythe. 
coppice It has been holden, that if a tree, which was privileged from 
the, al- king tythe, be felled, the germins that ſpring from the rodt of 

the tree, are likewiſe privileged. - i} 

But in the caſe of Walton and Tryon, it was holden, that all 
germins, which ſpring from the roots of trees that have been felled, 
we liable to the payment of tythe. 

The wood of a coppice, which has uſually been felled for 
fring, is liable to pay tythe, although the ſame be of the age of 
lorty years. 

And in the cafe of Walton and Tryon, it was laid down by 
Lord Hardwicke, that if, when the wood of a coppice is felled, 
bme trees growing therein, which are of the age of twenty 

*. M 3A years, 
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Mich, 
25 G. 2. 
[Ambl, 


130.1 


Plowd. 470. 
Soby V. 


Bro. Diſm⸗ 
pl. 14. 
11 Rep. 48. 


Cro. El. 478. : 


Godb. 175. 
T Roll. Abt. 


640. pl. Jo» 


EL. 411 


1 Roll. Abe. 
640. pl. . 


11 Rep. 4% 


Lifords 
caſe. 


1 Lev. 199. 
Sid. 300. 


0 years, and have never been lopped, are lopped, and the loppings 
are promiſcuouſſy bound up in faggots with the coppice wood, 


tythe muſt be paid of the whole : for that it would be very diff. fot 

cult to ſeparate the tythable wood from that which is not fo, and | 

the owner ought to ſuffer for his folly, in mixing the latter with per 

the former. | ent 

11 Rep. 48. If a tree, or the lopping of a tree, is exempted from the pay. of 
EY ment of tythe, the bark of the tree or lopping is likewiſe ex- A 
| the 


The words ſ cedua are ſometimes uſed, as if they ſignified hop 


the ſame as the word wnderwwod : but the former words are of a pol 
much larger ſigniſication; for under the words filva cedua is in- 
cluded every ſort of - wood, except groſs wood 'of the age of or p 
twenty years. | 9 

„It appears, from what has been already mentioned, that tythe oth 

: is in general due of filva cedua. | 
7 Roll. Abr. If young trees are taken out of a nurſery in one pariſh, and ſold 
637. Pl. 6. to be planted in another pariſh, tythe is due thereof; elſe the par- 


* Eats» ſon might be deprived of the tythes of his whole pariſh, by con- It 
 _-_  verting the land into nurſeries. | alth 
Hardt. 380. And it is in one cafe laid down, that tythe is due of young trees to t 


Grant v. taken out of a nurſery, although they are ſold to be planted in the mere 
Hadding: fame pariſh, | | 
But, although it be in the general true, that {/va cedua is liable xcort 


to the payment of tythes, yet ſuch wood 4s under certain circum- A 

.- ,- .» Rtancesexempted therefrom. *- or a 
Rell. Abr. If ua cedua be uſed in the pariſh wherein it grew to burn Fr 
45. Pl. 8. bricks for the repairing or neceſſary enlarging of the houſe of a 1 
Pl 9+ pariſhioner, tythe is not due thereof. Fu 


3 Roll. Abr. But, if ſuch wood be uſed to burn bricks for enlarging a houſe 
645: Pl. 20. houſe more than is neceſlary for the family of the pariſhioner, 


tythe is due thereof. ; 55 
Cro, Elis. It is laid down in two caſes, that uva cedua is exempted from If 
Aa the payment of tythe, when it is burnt in the houſe of an inha- e 
Lucas, bitant of the pariſh wherein it grew. By 
Paſch. 40 Eliz. Ellis v. Drake, Paſch. 14 Ja. 1. | they 
Sid. 447+ But in a caſe, not many years ſubſequent to theſe, it is laid In 
war.” down, that ſuch wood is only exempted from the payment of e 


Paſch. tythe, when it is burnt in the houſe of a pariſhioner, who occu- 


22 Car. 1. pies land in the pariſh wherein it grew. 
1 Ventr. 75. 


Freem. 3 35- And from a till later caſe it may be inferred, that ſuch wood is 
Anon. Mich. only exempted from the payment of tythe when it is burnt in the 
houſe of an occupier of land in the pariſh in which it grew for 
the neceſſary uſe of his family ; for it is therein laid down, that if 
the wood be uſed for drying hops, of which the parſon has no be- 
nefit, his tythe of hops 3 been ſet out before the hops were 
| dried, tythe muſt be paid thereof. 
x Roll. Abr. If an occupier of land, in a pariſh where tythe of wood and 
244 e'-2- tythe of corn are both due to the ſame perſon, uſe ſilva cediua, for 
. Raym, .* : . 8 : in the 
130. incloſing his own corn - land, which lies in the pariſh wherein 
| 10 ; | 


T. W. 3 


Tpthes, 


** wood grew, tythe is not due of the wood ; becauſe this is uſed 
lik. for the preſervation of corn whereof tythe is due. : 
1 But, if ſuch wood be uſed for incloſing the corn- land of another 18aund 143; 
Sh perſon, tythe is due thereof; notwithſtanding the perſon, who is Cuuneber v. 
entitled to the tythe of the wood, is like wiſe entitled to the tythe 
* of the corn grown upon the land ineloſed. 
4 5 If the tythe of hops and the tythe of wood are both due to Freem. 334. 
the ſame perſon, tythe is not due of f/va cedua uſed in poling the __ 
IF hops : becauſe the tythe of the hops is increaſed by the uſe of the 
les. | | | 
— Tythe is not due of l ua cædua, uſed in making or repairing carts Golat. 93. 
ef or ploughs to be uſed in huſbandry in the pariſh wherein the wood A292 
S grew: becauſe by the uſe of the carts and ploughs the tythes of 
tythe other things are increaſed, 
| ſold 5. Of divers other Things, 
= It is laid down in one book, that tythe is to be paid of acorns, 11 Rep. 494 
although the trees upon which they grew would not be liable Liford's 
trees to the payment of tythe : becauſe the acorns are an annual 
in the increaſe. | 
But in two other books it is laid down, that tythe is not due of Litt. Rep. 
liable xcorns, unleſs they are gathered and ſold. ; Hetl, 27. 
rcum- All kinds of flowers and roots, whether they grew in a garden Litt. Rep. 
or a field, are liable to the payment of tythes, | - _ 
how Fruit of every kind, although it grow upon a tree in the hedge 2 1ng. 62 r. 
5 of a field, is liable to the payment of tythe. Bunb. 184. 
: Furze is not liable to the payment of tythe, if it be burnt in the Lice. 
mg 2 houſe of a pariſhioner, who occupies land in the pariſh wherein 3%: 
moner 1 Rooket v. 
i ſt grew. Gomerſel, 
But, if furze be ſold, it is liable to the payment of tythe. Thid. 
d from If a man gather green peas to eat in his houſe tythe is not 1 Roll. Abr. 
n inha- due thereof. 647. pl. 11. 
But, if a man gather green peas, to fell or to feed hogs with, 1 Roll. Abr. 
they are hable to the payment of tythe. p 647. N. 12. 
15 In one modern caſe, it ſeems to have been the opinion of the Bunb. 10. 
* of court, that turnips are only liable to pay tythe, when they are as ri 
o occu- i 0m „ Hil.3G. 2. 
But in a more modern caſe it was holden, that although turnips Bunb. 314 
: ne not drawn, but are fed off the ground, tythe is due thereof, in Swinfen v. 
wood * cle they are eaten by unprofitable cattle, ; 
2 5 
— for So, it hath been holden, that tythes are due for turnips ſowed on V- 
" thatif ater corn, and eaten by unprofitable cattle.) — 2 265: 
s no be- 5 
9 (D) Of what Things a mixed Tythe is due. 
ood and UCH t iſe: | ; i ir- 2 laßt. 649: 
alte fot 8 47 —— — from a beaſt, bird, or fowl, is called a mix- 142 | 
rem | 3A2 Divers ® © 
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* 


m4 Cythes. 


» Inft. 621. Divers things are by the eccleſiaſtical law liable to the pay. 


4 Mod. 344. ment of a mixed tythe, which by the common law are not. 


The deſign under this head is to ſhew; of what things a mixed 
tpthe is due at the common law. | | 

x Roll, Abr. In doing this it will appear, that ſome things, which are in 
67 * general exempted therefrom, become by cuſtom liable to the pay- 
Gro. Car. ment of a mixed tythe. | ; 
339. 1 Vent. 5 
1 Roll. Abr. It will alſo appear, that ſome things, which are in general 
G45: pl. 14- liable thereto, are under particular circumſtances exempted from 
Pro.. te payment of a inixed tythe. 
x Roll. abr. But wherever any fraud is uſed to bring a thing under a cir. 
or " 15. cumſtance, by reaſon of which it would, if it had come fairly 

7* thereunder, have been exempted from the payment of a mixed 

tythe, it is by ſuch fraud rendered liable thereto. 

As it would be tedious to enumerate all the things which are 
liable to the payment of a mixed tythe, only thoſe ſhall be men- 
tioned concerning the tythe of which ſome queſtion has ariſen : 
but from thoſe which ſhall be mentioned, it may be eaſily collect- 
ed of what other things a mixed tythe is due. . | 


1. Of the Young of a Beaſt. | 
It is in general true, that tythe is due of the young of a beaſt, 


which is not fere nature. 
Bro. Dim. But tythe is not due of the young of a hound, an ape, or of any 
AS. beaſt which is kept only for pleaſure. | 
2 Inſt. 631. 'Tythe is not duc of the young of a deer; for a deer is fre 
nature. | | 
x Roll. Abr. And for the ſame reaſon, tythe is not due of the young of a 


635. C. 
. 


2. Of the Eggs and Young of a Bird or Fowl. 


7 Roll. Abr. Tt is in general true, that tythe is due of the young of 2 
_ ke bird or fowl which is not fere nature, unleſs the eggs of the bird 
463 or fowl have before paid tythe. 1 5 
Bro. Diſm. But tythe is not due of the eggs or young of a bird, or fov|, 
pl. 200 which is kept only for pleaſure. 
Moor, 599- 'Tythe is not due of the eggs or young of a partridge or phea- 
ſant ; becauſe theſe are fere nature. 
z Roll. Abr. If a man keep pheaſants, whoſe wings are clipped, in an in- 
636. pl. 5. eloſed wood, and from their eggs hatch and bring up young 
pheaſants, tythe is not due of the young pheaſants, alt ough 
none were paid of the eggs: becauſe the old pheaſants are not 
reclaimed, and would go out of the incloſure, it their wings were 
not clipped. | | 


Moor, 599. It was heretofore holden, that neither the eggs nor young of 3 
— 5. turkey are liable to the payment of tythe ; becauſe turkies 2 


* 


Feræ nature. But 


But it was holden in a modern caſe, that, as turkies are at this 2 P. Wms. 
day as tame as hens or any other poultry, tythe is due of the eggs 8 3 
or young of a turkey. | Brightwell, 

Tythe is not due of young pigeons, in caſe they are ſpent in 2 Kol, Abr. 
the houſe of the occupier of land who breeds them, 8 


pl. 4. pl. 6. 
| 1 Ventr. 5. 2 Mod. 77. 12 Mod. 47.” 
But, if young pigeons are ſold, tythe is due thereof. all. Abr. 


644+ Z. pl. 5. pl. G. 
3. Of Wool. 


If a man pay the tenth lamb as tythe at Marl. tide, and at Mid. 1 Roll. Abr. 
ſummer ſhear the other nine lambs, tythe is due of the wool; for _ = 
though there were only two months, between the time of pay- Bunb. go. 
ing the tythe lambs, which were not ſhorn, and the ſhearing of 
the reſidue, there is a new increaſe. 

If a man ſhear his ſheep about their necks at Michaelmac, to 1 Roll. Abr. 
preſerve their fleeces from the brambles, tythe is not due of the 645. pl. 16. 
wool; for it appears, that this, it being done before their wool 
is much grown, could not be done for the ſake of the wool. 

If a man, after their wool is much grown, ſhear his ſheep about 1 Roll. Abr. 
their necks, in order to preſerve them from vermin, tythe is not 545. Pl. 16. 
due of the wool, 

If a man, a little before ſhearing-time, cut dirty locks of woo! x Roll. Abr. 


* 


beaſt, from his ſheep, in order to preſerve them from vermin, tythe is 646. pl. 17. 
not due of the wool. 
of any WH But if in either caſe more wool, than ought to have been cut 1 Roll. Abe. 
| of, be fraudulently cut off, tythe is due of the wool. * 4 = 
s fere It is laid down in one caſe, that tythe is not due of the wool of Lin. Rep, 5s 
2 ſheep, killed to be ſpent in the houſe, or of the wool of a ſheep 3 Pr. 
g of ® Wl which dies of itſelf. ; 8 


By . 3 Car. 1. 
But in another caſe, a few years after, it is laid down, that 1 Roll. Abr. 

tthe is due of the wool of a ſheep, killed to be ſpent in the — 2 

louſe. vin, Paſch, 14 Car. 1. 


of 4 [Tythe of the wool of lambs is due, though the parſon may Cutherw v. 
. bird tae received the tythe of the lambs in their wool. ] . De Sr. 
r fowl, 4. Of divers other Things. 

: Fiſh taken out of a pond, or an incloſed river, are liable to the [This is by 
T phea 7 payment of tythe. no means 


lear, 
But no tythe is due of fiſh taken out of the ſea, or an open ri- Noy, 102, 


1 an in- vr, although they are taken by a perſon having a ſeveral fiſhery; ; a bins 


636. pl. 4. 
1 IS becauſe fiſh are fere nature, pl. 6. pl. 7. Cro. Car. 339. 1 Lev. 179. A. ob. 
are not Honey and bees-wax are liable to the payment of tythe. Fitz. N. B. 
gs were 51. 1 Roll. Abr. 635. C. pl. 1. Cro. Car. 559. 


But wherever tythe of the honey and wax of bees has been Cro. Car. 


ang of id, no tythe is due of the bees. _ 
kies 26 WI. -[ythe is not due of the milk, ſpent in the houſe of a farmer; 14. Roym. 
R ucale the houſe ſe ſtand in the pariſh, wherein the cows are milked. 122 Scale 
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(E) To whom Tythe is in the general to be 


| paid, | 


2 Rep. 45+ 17 is laid down in divers books, that only ſpiritual perſons were 


11 Rep. 13. 
Cro, Ekz. 


293- 599» 


at the common law capable of receiving tythes; becauſe tythes 
are an eccleſiaſtical inheritance. 


963. Hob. 296. 


Cro. Eliz. 
293. 599 
763 


ep. 44+ As a layman had not, before the 32 H. 8. c. 7. any remedy in 


the caſe of ſubtraction of tythe, it follows that a layman was not 
at the common law capable of acquiring a right to tythe; for 
wherever there is a right, there muſt be a remedy for the re. 
covery thereof. 
The king was indeed at the common law capable of receiving 
tythes, becauſe he is perſona mixta ; but he could only receive them 


2 Rep. 44, in his ſpiritual capacity, and not as belonging to a manor. 


2 Rep. 44. 
Biſhop of 
Wincheſ- 
ter's caſe. 

3 Roll, Abr. 


It - is laid down, that the king's grantee, although a layman, was 
at the common law capable, by virtue of the king's prerogative, 
of receiving tythe. 

But it ſeems to be the better opinion, that as the king himſelf 


655. II. 2 is only capable of receiving tythe in his ſpiritual capacity, and not 


Cro. Eliz. 


by virtue of his prerogative, the capacity of receiving tythe, being 
perſonal, cannot be conveyed to a layman. 
A layman could at the common law have preſcribed, that in 


323. Zac conſideration of an annual ſum of money to be paid to the parſon, 
pl, 2. pl. 5, for all tythes ariſing within a manor, he was entitled to the 
2 Rep. 44. tenths of all corn growing in the manor. 


309. 


653. 


Bro. Diſm. 


pl. 21. 


x Inſt. 159. At this day a layman is capable of receiving tythes; for the 
AI r 13. tythes belonging to many churches, and ſome portions of tythes, 


which upon diflolution of monaſteries were by divers ſtatutes velt- 
ed in the crown, are become lay-fees, and have all the properties 
of temporal inheritances. 


(F) To whom parochial Tythes are to be paid. 


6 Bak 641. REFORE the decretal epiſtle of Pope Innocent the Third, which 


was written about the year 1200, and which, from its being 
dated at Lateran, has been often, miſtaken for a deeree of the 


Hob. 296. council of Lateran holden not many years before, parochial tythes 


3 Inft. 641. | 


Bid. 


were not appropriated to any ſpiritual perſon in particular : but it 
was in the power of every perſon, to pay tythes to ſuch ſpiritual 
perſon or corporation as he pleaſed, 

By that epiſtle, which laments the inconveniencies ariſing from 
this power, it was directed, that, for the time to come, the tythes 


of all pariſhes ſhould be paid to the perſons having the cure of 


ſouls in the reſpective pariſhes, who were called rectors. 
That epiſtle, which would not have been in itſelf obligatory, 
being founded in reaſon and juſtice was well received, and ſoon 


became part of the law of the land; and in conſequence _ 


—_ — 
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rectors became entitled to all the tythes, except portions of tythes, 
ailing in their reſpective pariſhes. 8 
As many advowſons had, before that deeretal epiſtle was writ- Spelm. Eng. 
ten, been granted to divers religious perſons, as to abbots, priors, Vork, 137. 
lngle deans and ſingle prebendaries, and their ſucceffors, the prac- 
tice of collating themſelves to the churches thereto belonging, and 
of undertaking perſonally the cure of ſouls, was for the ſake of 
keeping the tythes in their own hands ſoon after introduced. As 
this practice was followed by their ſucceſſors, the tythes of many 
pariihes were kept perpetually in their own hands. In proceſs of ” #1 
time, in order to avoid a multiplicity of inſtitutions and induc- 
tions, ſuch perſons obtained licences, that they and their ſucceſ- 
ſors might be perpetual incumbents of the churches. | . 
In this way appropriation to churches began: but churches Spelm. Eng. | 
were at that time only appropriated to ſuch fingle ſpiritual per- Works, 138. 
ſons, as did in perſon adminiſter the ſacraments and perform other 
divine ſervice. _ h | 
Deans and chapters afterwards obtained licences, for the ap- 7id. 
propriation of churches belonging to their advowſons : but as 
they, _ a body corporate, could not jointly do the duty of a 
pariſh prieſt, and as no one in particular was bound to do it, a 
deputy, called a vicar, was appointed under their common ſeal to 
do that duty: but the perſon ſo appointed was uſually a member of 
the ſpiritual corporation to which the church was appropriated. 
The practice of appointing vicars being once introduced, prior- Bid. 
eſſes and nuns obtained the like licences for the appropriatioſ of . 
the churches belonging to their advowſons; and they likewiſe ap- 
pointed vicars, and took the profits of the advowſons to themſelves. 
Encouraged by theſe examples the abbots, priors, ſingle deans Bid. 
and ſingle prebends, who had before performed divine ſervice in 
perſon, likewife appointed vicars. | 
It ſeems probable, that vicars were not at firſt endowed with 
any part of the tythes belonging to their reſpective churches, but 
received a certain yearly ſum of money, by way of a ſalary; and it 
appears, that the ſum received by ſome vicars was very ſmall. | 
For by the 15 R. 2. c. 6. after reciting, that divers damages and 
hindrances have happened, and daily do happen, to the pariſhioners 
of divers places by the appropriation of the benefices of ſuch places, 
tis agreed and affented, That in every licence, from henceforth f 
* to be made in the Chancery, of the appropriation of any pariſh. 
church, it ſhall be exprefsly contained and compriſed, that the 
* dioceſan of the place upon the appropriation of ſuch churches 
* ſhall ordain, according to the value of ſuch churches, a con- 
vyenient ſum of money, to be paid and diſtributed yearly, of the 
* fruits and profits of the ſame churches, by thoſe that ſhall have 
* the ſaid churches in proper aſe, and by their ſueceſſors, to the 
© poor parithioners of the ſaid churches, in aid of their living and 
" ſuſtenance tor ever; and alſo that the vicar be well and ſuffi- 
* ciently endowed.” 
Afterwards by the 4 H. 4. c. 12, i is ordained,” © That from 
# henceforth in every church appropriated, or to be appropriated, 
: $ 3A4 « a ſecular 
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te a ſecular perſon be ordained perpetual vicar, canonically infli. 
«:tuted and inducted to the fame, and convenably endowed 
« the diſcretion of the ordinary, to do divine ſervice, to inform 


„ the people, and to keep hoſpitality there; and that no religious 
peop P holp 7 8 


<«._ perſon be in anywiſe made vicar in any church appropriated, 


4 or to be appropriated, for the time to come.” 


As it is only provided by the 4 H. 4. c. 12. that vicars ſhall be 


endowed at the diſcretion of the ordinary, it has of courſe hap. 
pened, that the right of a vicar to tythes is very different in dif. 


ferent pariſhes. : 
In divers pariſhes, the vicars are only endowed with ſome par- 
ticular tythes ariſing in their reſpective pariſhes, 


In other pariſhes, the vicars are endowed with all tythes ariſing 


in their reſpective pariſhes, except ſuch as are reſerved in the deeds | 


of endowment. 


[That a Cu- 
rate may 


hold tythes 


In other pariſhes, the vicars are endowed with all ſmall tythes 
ariſing in their reſpective pariſhes. 
It follows, that as the right of a vicar to tythes always de- 


| pends upon the endowment of his vicarage, he ought, whenever 


his right is queſtioned, to ſhew himſelf entitled by endowment 
to the tythe he claims. 


But, although a vicar cannot produce the deed of endowment, 


if he can ſhew, that he and his predeceſſors have conſtantly re- 
ceived the tythe by him claimed, this is evidence, that he has a 
right by endowment to tythe. | 

In many deeds of endowment of vicarages a power is reſerved 
to the archbiſhop, to increaſe the tythes of the reſpective vicar- 
ages; and if ſuch power be not reſeryed, an augmentation of the 
tythes may be made with the conſent of or upon citing all par- 
ties, but not without notice or citation, 1 

In conſequence of this it has been holden, that if a vicar and 
his predeceſſors have for a long time received a tythe, which they 
were not entitled to under the deed of endowment, this, although 
the deed of augmentation be not produced, is evidence, that the 
vicarage has at ſome time been augmented with the tythe. 

Upon the diſſolution of monaſteries, the tythes of all churches 
appropriated to the monaſteries, and all portions of tythes belong - 
ing to them, were by divers ſtatutes veſted in the crown. 

Much the greater part of theſe tythes have been ſince granted 
in fee by the crown. | 

All tythes ſo granted, except ſuch as have been ſince given to 
the reſpective churches, are at this day due to the grantees of the 
crown, who are called impropriators. 

It is in general true, that a chaplain, or a curate, is not en- 
titled to tythe. 


was determined in the Exchequer in 1790, in Chamberlaine v. Humphreys. ] 


Litt. Rep. 
72. Anon. 


A ſoit being brought for tythes by a chaplain to a chapel of 
eaſe, which was neither preſentative nor donative, it was holden, 
that he was not entitled to any tythe. | 
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It was inſiſted, that by the cuſtom of the pariſh, the curate, af- Ney, 13. 
ter a by the rector, was entitled to divers kinds of Bott v. 


tythes : but it was holden, that theſe could not be due to him; _ 273. 
becauſe the rector might remove him at pleaſure. Price v. 
Pratt. 


A bill being brought by a perpetual curate for the recovery of 
divers ſmall tythes, it appeared, that the chapel, of which he was 
curate, was annexed to the church of Hemels Hempſtead ; that he 
was nominated thereto for life, by the vicar of Hemels Hempſtead, 
who in the inſtrument of nomination had given him the ſmall 
tythes of the chapelry, with a power to ſue him for the ſame in 
the vicar's name; and that he was licenſed by the biſhop. It 
was holden, that the plaintiff had no right to the tythes, becauſe 
he had not a permanent intereſt in them; for that an appoint- 
ment to a curacy, although expreſsly made for life, is revocable 
by the common law without any cauſe being ſhewn, and by the 
eccleſiaſtical law upon good cauſe being ſhewn. | 

But a curate, who comes in by inſtitution from the ordinary, 
may be entitled to tythes. 

An impropriator gave the tythes of a pariſh, all which belonged 2 Ch. ca. 
to his rectory, by will to the maintenance of the miniſter of the 52 
pariſh for ever; but did not give either the tythes, or the power Oldfield. 
of nominating the miniſter, to any perſon. This deviſe being 
void in law, becauſe it was to no certain perſon, the heir at law 
nominated A. to be the miniſter, Afterwards upon the ſuppo- 
ſition of a lapſe to the crown, B. was preſented, inſtituted, and 
inducted. A queſtion, to whom the tythes of the pariſh belong- 
ed, coming before a court of equity, it was decreed, that as B. 
came in by inſtitution from the ordinary, although he was not, 
ſtrictly ſpeaking, either rector or vicar, they were due to him. 

Perſonal-tythes are to be paid in the pariſh wherein the perſon Sheph. Abr. 
who is to pay them lives, * 

If cattle, 5 which an agiſt ment tythe is due, have been ſome- Bro. Diſm. 
times depaſtured in one pariſh, and at other times in another, . 26. 
tythe muſt be paid in each pariſh,” in proportion to the time they 
were therein depaſtured. 

By the 2 Ed. 6. c. 13. f 3. it is enacted, “ That every per- 

« fon, which ſhall have any beaſts, or other tythable cattle, 
« going, feeding, or depaſturing in any waſte or common, where- 
« of the pariſh is not certainly known, ſhall pay tythes for the 
« increaſe of the ſaid cattle to the parſon, vicar, proprietor, 
« portionary, owner, or other their farmers or deputies of the 
&* ſaid — 4 hamlet, town or other place, where the owner of 
* the ſaid cattle dwelleth.” 
The tythe of lambs is to be paid in the pariſh wherein the ſheep Bunb. 239. 


yean, although the ſheep have been fed in two or more pariſhes. — v. 


f 12 Mod. 497. 

No predial tythe, which would, if the corn or other thing from 1 Roll. Abr. 

which it ariſes had been ſevered before the death of the Holler or ER 

Vicar of the pariſh, have been due to the rector or vicar, is due | 
to 
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to the executor of the rector or vicar: but the perſon, who ſue. 
ceeds to the benefice, is entitled thereto, | 


(G) To whom extraparochial Tythes are to be 
| paid. 


2 Inft. 647. ALE tythes, ariſing in an extraparochial place, are by the canon 
law to be paid to the biſhop of the dioceſe, in which the 


' place lies. | 
Bro. Dim. But by the common law all ſuch tithes are to be paid to the 
Pt, 647. king. | 1-5 a ö | -" 


2 Roll. Abr. 657. pl. 2. pl. 5. 


Ante, p. 64 As the appropriation of tythes, in conſequence of the decretal 
2 epiſtle of Pope Innocent the Third, extended only to parochial 
potted tythes, all the tythes of extraparochial places continued to be due 
to the king. ; 
And conſequently all extraparochial tythes, of which no grant 
has been made, are at this day due to the king. N | 


(H) Of the Right to a Portion of Tythes in a 


- Ante, p. 64+ BETORT the tythes of pariſhes were, in conſequence of the 

rg ng decretal epiſtle of Pope Innocent the Third, appropriated to the 

179% perſons having cure of ſouls in the reſpective pariſhes, it was a 

common practice, to grant the tythes of a whole manor, or of a 

particular farm, to any ſpiritual perſon, or to any ſpiritual cor- 
poration, and to his and their ſucceflors. 

A ſtop was, by the appropriation of parochial tythes, put to 
this practice: but as the right to tythes, which had been before 
thus granted, continued in the ſpiritual perſon or corporation, and 
in his and their ſucceſſors; (the) tythes thus granted, in order to 
diſtinguiſh them from the other tythes of the pariſh, have been 
always called portions of tythes. | 

Some portions of tythes do at this day continue in the hands of 
the ſucce ſſor to the ſpiritual perſon or corporation to whom they 
were at firſt granted. 

Others, which came to the crown upon the diſſolution of mo- 
naſteries, are at this day in the hands of the king, or the grantees 
of the crown. 

2 Inſt. 64z, Hence it frequently happens, that a ſpiritual perſon has a right 
642+ 653. to a portion of tythes, in a pariſh of which he is neither rector 
nor vicar; and that an impropriator has a right to a portion of 
tythes, in a pariſh of which he is not impropriator, 

ee eee . DP Fa g 


7 (I) By whom Tythe is to be paid. 


Hardr, 184. 17 has been holden, that the owner of the cattle is liable to pay 


Pory v. 


rl the tythe due for depaſturing them, 
. Car. 2. b : a | But 


Eytbes. 


depaſturing cattle; although the cattle are the property of a H 2 G. 1. 


ſtranger. * 85 . (Cuapra.] 
And in a note at the bottom of the latter caſe it is ſaid to have 


been ſettled, in the caſe of Fiſher and Leman, M. 7G. 1. that . 


in general only the oceupier of the land is liable to an 
agiltment tythe ; but that in the caſe of a common, the owner of 
the cattle is liable thereto 3 becauſe the owner of the foil has no 
profit from depaſturing the cattle. : 


It is laid down in one caſe, that the perſon who buys corn of the Ney, 156 


grower, is not liable to pay the tythe thereof; becauſe he may 2 . in, 
not be known to the parſon. 44 Bike, 
But it is in another caſe laid down, that the yendee of ſtanding cro. Ja. 


n is liable to pay the tythe thereof, 362. Moyle 
ONE'S 0 Pay , J v. Ewer, Mich. 10 JON 


And the latter ſeems to be the better opinion; for in two other Brown, 34. 
caſes it is laid down, that the vendor, who after ſelling his corn _ * 
had ſevered it by order of the vendee, ſhould pay tythe thereof; 2 Buige, 
becauſe it was ſold in a ſecret manner. 134. 

From whence it may be fairly inferred, that, if the corn had 
been ſold in an open manner, the vendee would have been liable 


to pay tythe thereof. 


(K) What Tythes are to be deemed ſmall Tythes. 


A® the vicars are in many pariſhes endowed with all ſmall 
tythes, queſtions frequently ariſe, whether the tythes of cer- 
tain things are ſmall tythes. | 
But ſuch queſtions can only ariſe concerning things of which 
a predial tythe is due; for it is univerſally agreed, that every per- 
ſonal, and every mixed tythe, is a ſmall tythe. 


It was the opinion of Holt, Chief Juſtice, that in order to diſ- 12 Mod. qr; 


tinguiſh, whether the tythe of a particular thing be a great or Wharton e. 
ſmall tythe, regard muſt be had to the place where the thing from 


which it ariſes, grows: for that if corn grow in a garden the tythe Skin. 34 


thereof is a ſmall tythe; and vice verſa, that if a thing, the tythe 
of which is in general a ſmall tythe, grow in a ficld, the tythe 
thereof is a great tythe. 

But it was holden by the opinion of the other Juſtices, Eyre, 
Dalben, and Gregory, that the nature of the thing, from which 
the tythe ariſes, is only to be conſidered ; and that the tythe of 
corn, although grown 1n a garden, would, agreeably to what is 
laid down in Moor gog. be a great tythe. | 
It was however ſaid in this caſe by Dolben and Gregory, that 
if a thing, the tythe of which is in general a ſmall tythe, 
ſhould be grown in the greater part of a pariſh, the tythe 
thereof would, agrecably to what is laid down in Hut. 78. be a 
great tythe. | 
But Eyre was of a different opinion a4 to this point. 


The 


- A 
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But in a modern caſe in the court of Exchequer it was holden, Bunb. 3. 


that only the occupier of the land is liable to pay tythe for ay wag 


Skin. 341. The 


S 
1 


2 © Txthbes. | 
| Hid down in divers books; and the opinion of the three juſtices 
has been adhered to in two modern caſes. - h | 

C. Els, It is in divers books laid down, that the tythe of ſaffron is 


. 


67- a ſmall one; although a field of forty acres be planted there. 
Betinghcl with. © © - Pq BY * * 
v. Feak. ; 

Hur. 78. Moor, 909. 8 i | - : 
MS Rep. In one of the modern caſes the queſtion was, Whether the 


Eco =o of potatoes, planted in fields in a pariſh to the amount of 
. ree hundred acres, is a ſmall tythe? It was holden to be ſo. 
16 G. 2. And by Lord Hardwicke, Chancellour It ſeems to me, that in the 
2 365. caſe of Wharton and Liſle; Holt, Chief Juſtice, did ultimately ac- 
quieſce in the opinion of the other three judges; for if he had 

not, the judgment would ſcarce, as was done, have been given in 

his abſence, and upon the firſt argument. The diſtinction be- 

. twixt a great and ſmall tythe was at firſt founded upon the quan- 

tity of the thing from which it aroſe. 'Thus the tythes of corn, 

and fome other things, were called great tythes : becauſe theſe 

things uſually grew in large quantities. On the other hand, the 

tythes of flax, and ſome other things, which generally grew in 

ſmall quantities, were called ſmall tythes. Whenever the culti- 

vation of a new thing has been introduced, the method has been 

to denominate the tythe thereof great or ſmall from its ſimilitude 

to other things, the tythes of which are great or ſmall : but it 

would be produCtive of great uncertainty to hold, that a tythe, 

which has once obtained the denomination of great or ſmall, 

ſhould be liable to a new denomination, from the quantity of the 

thing from which it ariſes, or from the place where it grows, It 

has been ſaid, that if neither the quantity of the thing, nor the 

. place in which it grows, ought to be regarded, the value of great 
| tythes may, by growing only thoſe things in a pariſh which are 

liable to the payment of ſmall tythes, be reduced to almoſt no- 


thing. This is very true, and it is an inconvenience : but it is 


one which muſt be ſubmitted to by all who have eſtates in tythes; 
becauſe it ariſes from the tranſitory and fluctuating nature of ſuch 
eſtates. 


MS. Rep. In the other modern caſe it was laid down by Lord Henley, 
— Keeper, that the difference betwixt a great and ſmall tythe depends 


Mich. entirely upon the nature of the thing from which it ariſes. 

1 G. 3. ; C5 

Skin. 347, [t is ſaid to have been ruled at an aſſize, that the tythe of 
; Clover ſeed is a great tythe; becauſe clover ſeed is a ſpecies of 

grain. | | 

But- it has been decreed by the court of Exchequer, that the 

tythe of clover ſeed is a ſmall tythe. 


1 Roll. Abr. It has been holden, that the tythe of flax is a ſmall tythe. 
643- Pl. 12, 12 Mod. 41. 3 Lev. 365. | 


tythe of hay is not a ſmall tythe, but vicars are in many 
1 pariſhes entitled thereto by endowment, 


Bunb. 344. 


344» „ 


t 5 


any 


* 
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And if a vicar be entitled by endowment to the tythe of hay Hut. 58. 
made of graſs, he is likewiſe entitled to the > op of hay made Skin. 341. 
of clover, ſainfoin, or any other thing of the like kind, although 11228 
the cultivation of the thing has been introduced ſince the endow- 344. 
ment of his vicarage: becanſe every one of theſe things i a ſpe- ' 
cies of graſs. . 2 * l i 

The tythe of hops has been holden to be a-ſmall tythe. Sid. 443. 

Crouch v. Riſden. Bunb. 79. 

The tythes of peas and beans are in general great tythes: 
and if a vicar be entitled to the tythe of either of theſe, it is by 
endowment. | 

A bill being brought for the tythes of peas and beans, ſowed Bunb. r70. 
and ſet in rows, drilled, hoed, and hand-weeded in a garden-like Sumley v. 
manner, as being ſmall tythes; the defendant inſiſted, that peas 
and beans, cultivated in this manner, had uſually been grown in 
a great part of the pariſh z and that tythes thereof had never been 
paid to the vicar. It was decreed, without going into the conſi- 
deration of the quantity grown in the pariſh, that as no endow- 
ment of theſe tythes was produced, nor any receipt of them by 
the vicars proved, the bill ſhould be diſmiſſed. 

In a very late caſe a bill was brought for the tythes of peas and Ms. Rep, 

beans, grown in fields; gathered by hand while green; and ſold Sims v. 
in markets. It was ſaid for the plaintiff, that, although the tythes Mich. 10. 3 
of the peas and beans would, if they had ſtdod till they were ripe, 
have been great tythes, by gathering the peas and beans before they 
were ripe, and by hand, they became ſmall tythes. The decree was, 
that the tythe was a great tythe. And by Lord Henley, Keeper 
The difference betwixt a great and ſmalltythe depends entirely upon 
the nature of the thing from which it ariſes. It would be ſtrange 
to hold, that the gathering of a wes at one time ſhould make 
the tythe thereof a ſmall tythe, which would, if the thing had 
been gathered at another time, have been a great tythe; it has 
been expreſsly determined, in the caſe of Hodgson v. Smith, Bunb. 
279. that the tythe of tares, whether cut green or ripe, is a great 
ythe. It was holden, in the caſe Gumlej v. Birt, Bunb. 170. that 
the mode of cultivating land for the growing of peas or beans did 
not make the —— thereof a ſmall tythe; and there is ſurely leſs 
reaſon to hold, that the mode of gathering peas or beans ſhould 
make the tythe thereof a ſmall tythe. 

If a vicar be entitled by endowment to the tythe of peas and 
beans, he is entitled to ſuch tythe, in what way ſoever the land 
upon which they grow is cultivated, 

A bill being brought for the tythes of peas and beans, the de- Bunb. 1g. 
ſendant inſiſted, that the vicar was only entitled to the tythes of — Vo 
peas and beans. grown in fields, when the ground had been turned 2 Br. P. c. 
vith a ſpade; but it was decreed by the court of Exchequer, 3.8. Cc. 
that he was alſo entitled to the tythes of peas and beans grown ny a» 
in fields, when the ground had been turned with a plough; and Hagen v. 

decree was affirmed in the Houſe of Lords. | Nicholas. 

It has been decreed, that the tythe of potatoes is a ſmall tythie. Ms. Rep. 


Smith v. Wyat, Trin. 36 G. 2. 2 Atk. 365. S. C. 


; | The 


- 


— 
- 
— 


Pk 


* Pr 
= Tythes, 
Pro. Enz. The tythe of ſaffron has been holden to be a ſmall be 

| — — v. Feak, Hat. . * a | han 

© Cro. Car. It has been holden, that the tythe of wood is a ſmall tythe, 
28. Udall v. Tindall, Sid. 447- 5 8 es 
xRoll. Ar. The tythe of wood is in general a great tythe 3 but in ſome 


- "le pariſhes it is a ſmall tythe. 


. 


(L) How far the Cuſtom of à Pariſh is to be re- 
| garded in the ſetting out of Tythes. 


17 is by divers ſtatutes provided, that tythes ſnall be paid ac- 
1 cording to the uſages and cuſtoms of the reſpective pariſhes, 
in which they ariſe. | 
By the 27 H. 8. c. 20. 5 1. it is enacted, “That every perſon, 
« according to the laudable uſages and cuſtoms of the parifh,or 
ec other place where he dwelleth, ſhall yield and pay his tithes and 
“ other duties of holy church.” 
By the 32 H. 8. c. 7. $2. it is enated, “ That all perſons, ſhall 
& fully, truly, and effectually divide, ſet out, yield, or pay, all 
dc tythes, according to the lawful cuſtoms, and uſages of the pa- 
ac riſhes or places, where ſuch tythes or duties ſhall grow, ariſe, 
& come, or be due.” „ THNOIW? 

By the 2 & 3 Ed. 6. c. 13. f 1. after enacting, that the ſtatutes 
made in the twenty-ſeventh and thirty-ſecond years of the reign 
of the late King Henry the Eighth, concerning the true payment 
of tythes and other duties, ſhall. abide in their full ſtrength and 
virtue, it is further enaCted, * That all perſons ſhall truly and 
« juſtly, without fraud or guile, yield and pay all manner of pre- 
ec dial tythes, in their proper kind, as they riſe and happen, in 
« ſuch manner and form as hath been of right yielded and paid 
ec within forty years next before the making of this act, or of 
« right or cuſtom ought to have been paid.” 

And by 5 8. it is enacted, That in every place the ſame cuſ- | 
« tom of payment of perſonal tythes, which had been obſerved 
« within forty years before the making of this act, ſhall be ob- 
„ ſerved and continue.“ 

ro. Ja. The limitation in this ſtatute, to forty years before the making 

$54. lhe y, thereof, agrees with the eccleſiaſtical law, by which if any tythe 

Curteen, had been paid in a certain way for the ſpace of forty years, ſuch 
payment would have made a good cuſtom againſt the church. 

The conſtruction of theſe ſtatutes has conſtantly been; that a 
cuſtom of a pariſh as to the payment of tythes is not to be re- 

| garded, unleſs it be a reaſonable one. | FR 
181d. 2738. Wherever the tythe of a thing is due of common right, 2 
x Lev. 179. of wheat, a cuſtom of a pariſh to pay leſs than the tenth part 
— Raym. for tythe, is bad; becauſe this cuſtom, which amounts to a pte- 
22 Mod. ſeription in non decimando as to part of the thing, is unreaſonable. 
206, 1 And. 199. : 
Noy, 108. But, where the tythe of a thing is due by cuſtom, as of fiſt 
Holand V+ taken in the ſea, a cuſtom of a pariſh to pay leſs than the tenth 
Heal om of a pariſh g — 


4 


Tythes, 


part is good; and indeed there ſeems to be no way, except by the 1 Sd. 28. 
cuſtom, of aſcertaining what is to be paid for a tythe, which is 1 Lev. 19. 
only due by cuſtom, | 

It was alleged, that by the cuſtom of a pariſh, the tenth part Hob. 107. 
was without fraud to be delivered to the rector, in full ſatisfaction 2 Vp 
for the tythe of wool z and that this was to be delivered len wiſe of Gn? 
i taFu novem partium ejuſdem lane per rectorem. The cuſtom was Bunb. 321. 
holden to be unreaſonable : for although it be alleged, that the 
tenth part of the wool was to be delivered without fraud; yet 
this is to be delivered in ſuch manner, as is extremely liable to 
fraud. It is moreover contrary to reaſon, that the perſon who 
is to pay tythe ſhould be the ſole judge, whether it be juſtly 

aid. a 
; The cuſtom was, that the tenth ſheaf of ſuch corn as was 1 And. 190. 
bound up in ſheaves was to be paid in full ſatisfaction for the Adama 
tythe of all corn grown upon certain lands. 'This was adjudged 
2 bad cuſtom : becauſe it admits of the paying as little for tythe of 
corn as the occupier pleaſes ;'for he may chooſe how much of the 
corn he will bind up in ſheaves. 

In a ſuit for ſubtracting tythe, the defendant alleged, that by Godb. 234. 

the cuſtom of a farm, the occupier of the farm, after having ſet Jacks v. Ca- 
out the tythe of corn, was to take back thirty ſheaves of the tythe, * 
As it was not averred, that the farm was a large one, this cuſtom 
was holden to be bad : for if it were a ſmall farm, there might be 
no more than thirty ſheaves ſet out for tythe, in which cafe the 
parſon would have no tythe. 

It was alleged, that by the cuſtom of a pariſh, when certain 1 Leon. gg. 
lands are ſown with corn, the parſon is to have for tythe the —— * 

2 ake. 
corn grown upon every tenth land, beginning to reckon from the Rloor, 913. 
land next the church. It was holden that this cuſtom, which puts 2 P. Was, 
it into the power of the occupier, by neglecting to manure and 92. FR 
ſow the tenth lands properly, to make the tythes thereof worth dt Diſmes, 
rery little, is unreaſonable, and therefore bad. | B. a. pl. 17. 
[A cuſtom of a pariſh to tythe wheat by throwing aſide every Tennant v. 


tenth ſheaf, as the corn is about to be carried, is bad.] 22 ö 


The cuſtom of a pariſh was to pay tythe in kind of ſheep, if March, 7g. 
they were kept a whole year in the pariſh; but if they were ſold Weedon v. 
beſore ſhearing-time, only 3 halfpenny was to be paid for the tythe * 
of each ſheep. This was adjudged an unreafonable cuſtom; for 
thereby the tythe of ſheep may, at the owner's pleaſure, be made 
worth very little. | 

It was alleged, that by the cuſtom of a pariſh the tenth lamb 12 Mod. 
was to be paid, for the tythe of all lambs yeaned in the pariſh ; 92 IE 
and that in conſideration of this, no tythe was to be paid for ewes " 
depaſtured in the pariſh, which did not yean therein. This was 
holden to be a bad cuſtom; for, by taking the ewes out of the 
pariſh a little - before the time of yeaning, the parſon may be de- 
pred of his tythe of ſheep. - | | 

A cuſtom to pay tythes of lambs upon Saint Mart's day was Bunb. 133. 

iden to be unreaſonable . becaufe at that time lambs are in Peignolde v. 


(* general ſo young} that they are not able to live without their INCenty 
; l | . p 
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| (M) Of the Time and Manner of paying perſonal 
- Tithes, where there is no Cuſtom in a Pariſh, 


the 2& 3 Ed. G. c. 13. $7. it is enacted, That every per. 
9 „ fon, liable to the payment thereof, ſhall 8 at or be- 
& fore Zafter, pay for his perſonal tythe, the tenth part of his 
&« clear gain, his charges, and expences according to his eſtate, 
& condition, or degree, to be therein abated, allowed, and de- 
n | F 
x Eq. Ca. It was determined in the Houſe of Lords, upon an appeal 
Abr. 366. from the court of Exchequer, that the occupier of a corn mill 
. is only liable to pay, for his perſonal tythe, the tenth part of 
* Kin. his clear profit, after the charge of erecting the mill, and the 
» Br. 5. C. expences of horſes, ſervants, and all other things are deducted. 
Bunb. 274 It is ſaid to have been the opinion of Gilbert, Chief Baron, 
| — Eaſter offerings were at firſt a compenſation for perſonal 
: 8 4 
Bunb. 173. And this opinion ſeems to be confirmed, by two late caſes in 
the court of Exchequer ; in which the court unanimouſly agreed, 
8. F. that Zafter offerings are due of common right. 


For it cannot reaſonably be ſuppoſed; that an Eafter offering 


is due of common right, unleſs it be at the ſame time ſuppoſed, } 


that it was at firſt paid in lieu of ſomething due of common 
_ right ; and it ſeems more probable, that it was at firſt paid in lieu 
of the tythe of perſonal labour, than of any other thing. 


(N) Of the Time and Manner of ſetting out 
prog Tithes, where there is no Cuſtom in a 
ariſh. Ke” | 


Fitz. M. B. 17. is laid down in divers books, that only one predial tythe can 
$3- Dun, be due in the ſame year from the ſame land. | 
pl, 26. 2 Inſt, 652. 11 Rep. 16. | 


But it feems to be now ſettled, that more than one predial 
tythe may be due from the ſame land in the ſame year. 
x Roll. Abr. It was holden many years ago, that tythe is due of aftermowth 
640. pl. 11, hay. | « 
 _ 
41 Elis. T” | * — | | 
Bunb. 1 Tt was holden by the court of Exchequer in a modern cale, 
r garden grounds ſhall pay tythes of the different crops pro- 
Hit. 3 G. 1. duce in the ſame year 5 and that tythe is due of turnips when 
=y Fran they grow upon land which has in the fame year 
aĩ . | | 
Bunb. 314, And in a ſtill later caſe it was holden, by the ſame court, that 
reg Bi if land be ſown with turnips in the ſame year that tythe of cor 
5$G.% grown thereon, has been paid, and be fed with ſheep or apy uw 
profitable cattle, tythe is to be paid of the turnips. 6 
4 


* 


Eytbes. | 


it was indeed in one cafe holden, that no tythe is due of after- Cro. Ja, _ | 
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| mowth hay : but the reaſon given in this caſe, for ſuch hay being _ 5. | 
nal exempted from the payment of tythe, is, that, by the cuſtom of Ice. 
RX the pariſh, the occupier was to beſtow ſome extraordinary labour | 
about the tythe of the firſt crop of hay. | | 
per- It is laid down in one caſe, that a predial tythe is to be ſet Freem. 339. 
1 be. out, as ſoon after the corn or other thing of which it ariſes is Auen. 
f his ſevered, as this can well be done, if there be no cuſtom to the 
ſtate, contrary. | 1 | 1 I 
J de. And it is in another caſe ſaid, that if a man, either negligently Hed. 100. 
or with deſign, ſuffer apples to hang longer upon the trees than Au. 
ppeal they ought to hang, and they ſhould be ſtolen, he ſhall account 
mill for the tythe thereof. | 
art of In a modern caſe in the court of Exchequer, it was faid by the MS. Reps 
d the court, that all the wheat growing in a field muſt be cut down, be- — x 
ed. fore the tythe of any part of the wheat can be ſet out. Mich. 40:44 
um In a ſubſequent caſe in the ſame court, wherein a queſtion was, MS. Rep. 
had Whether all the wheat growing in a field muſt be cut down, be- . * 
fore the tythe of any part of the wheat can be ſet out, the cafe Rich. 
1 of Mather v. Helm cucod was cited, and relied upon by the counſel g G: 3. 
eed, for the plaintiff, as a determination in point. The late Mr. Huſſey, 
Y after opening for the defendant , obſerved, th the queſtion was 
_ not, according to his recollection, much argued in the caſe of 
* Mather v. Holmwood ; for that, ſome circumſtances of fraud ap- 
mM 0 pearing in that caſe, he, who was of counſel with the defendant, 
433 recommended it to his client, to ſubmit to a decree, for account - 
| ing for the tythe in queſtion without coſts. Having obſerved this, 
he, with that delicacy and candour for which he was moſt re- 
markably diſtinguiſhed,.begged to be informed by the court, whe- 
out ther he was precluded, by any thing which fell from the court in 
* the caſe of Mather v. Holmwood, from arguing the queſtion in the 
preſent caſe. Hereupon Parker, Chief Baron, ſaid, that it was 
the defire of the court, to have the queſtion, it being a queſtion 
of the utmoſt. importance, fully argued ; and, which ſhewed true 
he can greatneſs of mind as well as goodneſs of heart, he added, that, 
for his own part, he ſhould be glad to reconfider the queſtion, in 
order to have an opportunity, in caſe he ſhould ſee reaſon for it, 
ail of departing from an opinion he had for ſome time entertained. 
* After hearing the queſtion fully argued, and taking time to con- 
* lider, the opinion of the court was, that it is not neceſſary to cut 
mo down all the wheat growing in a field, before the tythe of an 
part of the wheat is ſet out; and that the tythe may be ſet out, 
| 33 often as a reafonable quantity of the corn growing in a field is 
n caſe, cut down, Another queſtion: in this caſe was, Whether all the 
PS pro, i barley or oats growing in a fleld muſt be cut down, before the 
s when ythe of any part of the barley or oats can be ſet out ? The opi- 
ne feat mon of the court was That it is not neceſſary to cut down all 
2 the barley or oats growing in a field, before the tythe of any part 
bl 


can be ſet out; and that the tythe may be ſet out as often as a 
reaſonable quantity of the corn growing in a field is cut down. 
© court did not afcertain what is a reaſonable quantity of corn 
Vol. VI, * f 35 — 20 
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Mich. 


98. 3 


Freem. 329. 


: to be paid for, at the rate of two ſhillings in the pound of the mo- 


Anon. 


miles from the pariſh. 


to be cut down, before any rythe is ſet out. So far from doing 
this, it was ſaid, that it could not be done; inaſmuch as it mutt 
always depend upon the circumſtances of the particular caſe, whe. 
ther the tythe was ſet out before a reaſonable quantity of corn 
was cut down, 1 | 

By the 2 & 3 Ed. 6. c. 13. f 2. it is enacted, “That at all 
& times and as often as predial tythes ſhall be due, and at the 
de tything-time of the ſame, it be lawful to every party, to whom 
« any of the ſaid tythes ought to be paid, or his deputy or ſer- 
c vant, to view and ſee their ſaid tythes to be juſtly and truly ſet 
ec forth and ſevered from the nine parts.“ . 

But it is not neceſſary, for the occupier of land to give notice 
to the perſon entitled to a predial tythe, or to give notice in the 


church, at what time he intends to ſet the ſame out. 


And in a modern caſe Carter and Comyns, Barons, were of opi- 
nion, that even a cuſtom of a pariſh, to give notice at what time a 


. predial tythe is to be ſet out, would be unreaſonable : for the per- 


ſon entitled to the tythe, may live at the diſtance of a hundred 


. 


But Reynolds, Chief Baron, was of opinion, that ſuch a cuſtom 
would be good; becauſe notice to a ſervant would in that cale be 


ſufficient. | : 
The general rule, as to the manner of paying a predial tythe, | 


is, that the tenth part of the thing, from which it ariſes, is to be 


* juſtly and truly ſet out upon the land upon which at ariſes. 


In ſome caſes the manner of ſetting out a predial tythe is al- 
certained by judicial determination. # 

It has been holden, that every tenth ſheaf of corn is to be {ct 
out for the tythe thereof. 


And it was ſaid arguendo, that the ſheaves, ſet out for tythe ot 
corn, ought to be marked with a green bough.” 


The occupier of land is not of common right obliged to gather 
the ſheaves of corn, which have been ſet out for tythe, into 
ſhocks. | 

But he may by cuſtom be obliged to do this, and the perſon, 
having a right to the tythe, may at any time bring a bill in a court 
of equity for the eſtabliſhment of the cuſtom. 


Before the nine ſheaves of the occupier of the land are put into 
a carriage to be carried away, the whole ten are to be ſet out upon 
the ground, that the perſon entitled to the tythe thereof may 
have an opportunity of judging whether the fame be fairly ſet 
out, |; | 
In a very late caſe in the court of Exchequer, the opinion 
of the court, upon great conſideration, was, that unleſs there be 3 


. cultom of the pariſh to ſet. the tythe of barley out in ſome other 


manner, the barley muſt be gathered into cocks, and every tenth 
cock mult be ſet out for tythe. | 
In one book it is laid down, that tythe for depaſturing cattle 1s 


ney received for the depaſturing. ; _. But 
% * Re . 
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But it ſeems to be the better opinion, that tythe for depaſ- Had. 184. 


turing cattle is to be paid for at the rate of two ſhillings in the 
pound. of the annual value of the land whereon the cattle were 


depaſtured. | 


It is in one caſe laid down, that the tythe of graſs mowed is to Hob. 250. 


be ſet out before it is made into graſs-cocks, e 
But it was in a modern caſe holden, that the tythe of graſs [z P. Mme. 


mowed 1s not to be ſet out until it is made into graſs-cocks. 9 
caſe 7 the editor it is ſaid, the tythes are called the tythes of hay, and not of graſs, 3 Burn. Eccl. Lawg 
441. s 

[Where by the uſual mode of huſbandry clover-hay is not made Collyer v. 


into cocks at all, the tythe may be ſet out in the ſwathe. ] pos, 431, 


The perſon, entitled to the tythe of graſs mowed, is to be al- Bro. Dim. 
lowed a convenient time for making it into hay upon the land on pl x8. Pe 
which it grew. q | 643. X. pl. 2. Str. 24 Go 

It was formerly doubted, whether the tythe of hops were to be Sid. 283. 
ſet out, by the tenth hill as ſoon as the binds were ſevered _ Ve 
from the ground, or by the tenth meaſure after the hops were Fach“ 
picked. a | | 18 Car. 2. 

But it has been determined in two caſes, that the tythe of Bunb. 20. 
hops is to be ſet out by the tenth meaſure, after they are — 


picked. Trin. 2 Ja, 2. Bliſs v. Chandler, Mich. 7 G. 1. 


The ſame was determined in a modern caſe by the court of MS. Rep. 


Exchequer ; and the decree of this court was affirmed upon an Tye Vo. 
appeal to the Houſe of Lords, on, in 


i Dom. Proc. 
15 May 1753. [Knight v. Halſey, 7 Term Rep. $6. 8. P. 1 


In ſome caſes the manner of paying a predial tythe is aſcertain- 
ed by acts of parliament. 

By the 11 12 V. 3. c. 16. it is for the better aſcertaining the 
tythes of hemp and flax enacted, “That every perſon, who ſhall 
« thereafter ſow any hemp or flax, in any pariſh or place within 
« England, Wales, or Berwick upon Tweed, ſhall pay to the parſon, 
« vicar, or impropriator of ſuch pariſh or place, yearly, the ſum of 
e five ſhillings and no more, for each acre of hemp or flax, before 
* the ſame is carried off the ground, and ſo in proportion for more 
or leſs ground ſo ſown.“ 

By the 31 G. 2. c. 12. it is for the encouragement of the 
growth of madder enaQted, * That every perſon, who ſhall there- 
* after plant or cultivate any madder, in any pariſh or place 
within that part of Great Britain called England, ſhall pay to 
the parſon, vicar, curate, or impropriator of ſuch pariſh or 
place, yearly, the ſum of five ſhillings and no more, for each 
* acre thereof, and ſo in proportion for more or leſs E ſo 
planted or cultivated, in lieu of all manner of tythe of the 
* faid madder.” | 

But it is in both theſe ſtatutes provided, that nothing therein 
contained ſhall extend to charge any land, which is diſcharged of 


tythe by a modus, an ancient compoſition, or otherwiſe. 


3B 2 Although 


1 * $ oY 
» 


Tythes, 


Lat, 24» Although two perſons are entitled to moieties of à pred! 
Simm v. tythe, bean of the land is not bound to ſet it out LE 
ties; for it is the duty of the perſons, to whom the tythe is due, 
to divide it after it is ſet out. 
(O) Of the Time and Manner of ſetting out or pay- 
ing mixed Tythes, where there is no Cuſtom in 
2 Pariſh. | | 
Freem. 33 5. IE is in general true, that mixed tythes, which ariſe from 
Anon. things inanimate, are to be ſet out or paid, as ſoon as they can 
conveniently be ſevered from the nine parts. | | 
The general rule as to the manner of ſetting out a mixed tythe, 
ariſing from an inanimate thing, is, that the tenth part of the 
thing is to be ſet out at the place where it ariſes. . 
But the manner of ſetting out mixed tythes has, in ſome caſes, 
been aſcertained by judicial determinations. 
Raym. 277. The tenth meal of milk of all a farmer's cows is to be ſet out 
Dod v. for the tythe of milk; for if the perſon, entitled to tythe of milk, 
lose on. ſhould be obliged to ſend for the tenth part of every meal, it would 
| very often be not worth the ſending for. | 
Boſworth v. [It is now ſettled, that the mode of ſetting out tythe milk is, 
— that the entire tenth meal of the whole herd of cows ſhould be 


Hutchins v. 


ſet forth every tenth day, both morning and evening meal, at one 


Full, Rayn. and the ſame time.] 


1010. 


It has been decreed, that the tythe of milk is to be carried by the 


Raym. 277. : 

_ pariſhioner to the parſonage-houſe. 

LL Raym. But Holt, Chief Juſtice, was of opinion, that the pariſhioner is 

359. Hill only obliged to ſet out the tythe of milk; and he ſaid, that that 

. Vaun. qecree in Dod and Engleton was rather an equitable one, and 

founded upon the cuſtom of the neighbouring pariſhes. 

Bunb. 73 And in a modern caſe, the whole court of Exchequer were of 

Dodton 9 opinion that the pariſhioner is only obliged to ſet out eve tenth 

Path? Meal of milk at the uſual place of milking ; that the — en· 

8 G. 1. titled thereto ought to fetch it away in his own pail or veſſel; and 

41 72 that, if he do not fetch it away before the next milking time, the 
255 3 may pour it on the ground; becauſe he may then 

ave occaſion for the pail or veſſel in which it was ſet out. 

r2 Mod. The tenth part, by weight, is to be delivered for the tythe of 

499 wool. | | 

Bunb. 133. Such mixed tythes as ariſe from the young of beaſts, birds, or 


Reignolds v. fowls, are in general to be ſet out or paid as ſoon as the young 


Vincent. 


22 Mod. 


beaſts, birds, or fowls can well live without the old ones. 
It has been holden, that tythe is not to be paid for any number 


497, Selby'. of young beaſts, birds, or fowls under ten; but that this number is 


Bark, Paſch. 


13 W. 3. 
Bunb. 198 
Egerton v. 


Still, Trin. 


42 G. 1. 


to be carried over to the account of the next year. 


But in a modern caſe, it was decreed by the court of Exche- 


quer, that if the number of young beaſts, birds, or fowls be un- 
der ten, this number is not to be carried over to the next year's ac- 
count, but the tenth part of the value thereof in money is to be 
paid for tythe, | 
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1. _ 
(P) Of the Time and Manner 'of paying Tythes 
| due by Cuſtom. | 


T. is in general true, that where a tythe is due by cuſtom, 
the time and manner of paying it are aſcertained by the cuſtom; 
and indeed there ſeems to be no other way, than by <2 cuſtom, to 
aſcertain the time and manner of paying a tythe, which is only due 
by cuſtom, | ö | 
"But the time and manner of paying tythes of houſes in Londen 
are aſcertained by ſtatutes, | 

By the 37 H. 8. c. 12. $.2. it is enacted, “That the inhabit- 
« ants of the city of Londen ſhall yearly, without fraud or covin, 
« pay their tythes to the parſons, vicars, and ourates of the ſaid 
« city, after the rate following, that is to wit, of every ten fhillings 
rent by the year of every houſe within the ſaid city fixteen pence 
e halfpenny, and of every rent of twenty ſhillings of every ſuch 
« houſe two ſhillings and ninepence.“ 8 

And by { 11. it is enacted, That the ſaid inhabitants ſhall 
« pay their tythes quarterly, by even portions.” 

But by 5 18. it is enaCted, That where a leſs ſum, than is by 
e this act directed to be paid for tythe, ' hath been accuſtomed 
„to be paid for the tythe of any houfe, that then the inhabitant 
« of ſuch houſe ſhall pay tythe, only after ſuch rate as hath been 


«© accuſtomed.” 


By the 22 & 23 Car. 2. flat. 2. c. 15. $1 & 2. after reciting, 
that tythes in the city of London were paid with great inequality, 
and are fince the tate dreadful fire, in rebuilding the fame, by 
taking away of ſome houſes, altering the foundations of the 
others, and the new erecting of others, ſo diſordered, that in caſe 
they ſhould not, for the time to come, be reduced to a certainty, 
many controverſies and ſuits of law might thence ariſe, it is 
enacted, * That an annual certain ſum of money therein men- 
« tioned ſhall in lieu of tythes be paid, in all the pariſhes within 
the ſaid-city, whoſe churches have been demoliſhed or in part 
* conſumed by the late fire.“ . 

And by 9 3. it is enacted, . That the reſpective ſums of money, 
to be paid in the ſaid reſpective pariſhes, and aſſeſſed as therein 
« is directed, ſhall be deemed and taken to be the reſpective cer- 
© tain annual maintenance (over and above glebes and perquilites, 
gifts and bequeſts, to the reſpective parſon, vicar, or curate of 
* any pariſh, or to the ſucceſſors) of the reſpective parſons, 
© vicars, or curates, who ſhall be legally inftituted, inducted, and 
admitted into the ſaid reſpective pariſhes,” 

By 5 10. it is enacted, “ That the impropriator- or impro- 
© priators of any of the ſaid pariſhes ſhall pay, and allow, 
* What really and bond fide they have uſed and ought to pay 
* and ſatisfy, to the reſpective incumbents of ſuch pariſhes 
"at any time before the ſaid fire, and the ſame ſhall be 
* eſteemed and computed, as part of the maintenance of ſuck 
« incumbent,” | | 

| 3B 3 


| Cythes, 
Q In what Caſes the Payment of Tythes may be 
* _ ſuſpended. | 
1. Of the Produce of Lands in the King's Hands. 
c Eis. II is laid down in one caſe, that the king is exempted, by virtue 


85 W 4 of his prerogative, from the payment of tythes. 


Hardr, 323. But in another caſe it was holden, that even the demeſne lands 


942 


. : . wiſe; 
. in the crown are not exempted, by virtue of the prerogative, from 
oe pa of tythes. = | 5 
1 Jon. 387. ythes are not due of the produce of lands in the king's hands; 
art © 


Hera, becauſe the appropriation of parochial tythes does not extend to 
Leech  Tuch lands, 8 

x Jon. 38. The privilege, however, of being exempted. from the payment 
_ of tythes is perſonal to the king; and does not extend either to 
Lerch. Cro. his grantee or leflee, /_ 
Elis. 511. 27 K bo] | 

2, Of the Produce of Lands which have been barren. 


By the 2 & 3 Zd. 6. c. 13. f 5. it is enacted, © That all bar. 
te ren heath or waſte grounds, other than; ſuch as be diſcharged 
« of the payment of tythes by act of parliament, which before 
cc this time have paid no tythes by reaſon of their barrenneſs, and 
cc now be, or hereafter ſhall be, improved and converted into 
cc arable ground or meadow, ſhall from henceforth, after the end 
« of ſeven years next after ſuch improvement, pay tythes of the 
ce corn and hay growing upon the ſame.” | 

'There is not in this ſtatute an expreſs ſuſpenſion of the payment 
of tythes, for the lands therein mentioned; but there is certainly 
an implied ſuſpenſion, for the ſpace of ſeven years next after the 
improvement of the lands. N 
2 Inſt. 656. It has been conſtantly holden, that only ſuch land is barren, 
828 33 within the meaning of this ſtatute, as produces nothing profitable 
Ld. 2 by reaſon of its natural barrenneſs. 


991. 3 Bulſtr. 166. [Stockwell v. Terry, 1 Vez. 115. 2 Rayn. 445-] 


Cro. Elis. If land, which has from time immemorial been full of buſhes, 
475+ Sher- be grubbed, and converted intg arable ground or meadow, tythes 
ington v. he * n 
Fleetwood, Of the corn and hay thereupon grown are immediately due; be- 
cauſe the land was not naturally barren, but became ſo by ne- 
gligence. : 
nds 159. If wood land be grubbed, and converted into arable ground or 
v. Gilbert, Meadow, tythes of the hay and corn thereupon grown become 
3 Bulftr. 10 5, due immediately. 
Tythes are due immediately of the corn and hay grown upon 
Maſeal Ir; / . 
LS broom-land, which has been grubbed and converted into arable 
ound or meadow. | | . 
If land, which has from time immemorial been overflown by 
the fea, be drained, the payment of tythes of the corn and haſ 
| - grow 


3 1nft. 656, 
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grown upon this land is not ſuſpended; becauſe the land was not Wit v. 
in its nature barren, but became ſo by accident. | Buck. Cro. 


Eliz. 475. 
This ſtatute does not ſuſpend the payment of any tythes, which * 
were paid before the improvement of the land. 
For by F 6. it is enacted, „That if any barren heath or waſte * 
« ground hath before this time paid any tythes, and the ſame be 
« hereafter improved and converted into arable ground or meadow, 
« the owner thereof ſhall, during the ſeven years next after the 
« ſame improvement, pay ſuch kind of tythes as were paid for 
« the ſame before the ſaid improvement.” 


3. Of the Produce of Glebe Lands. 


So long as the rector of a pariſh holds his glebe in his own Cro. Eliz. 
hands, the payment of ſmall tythes ariſing thereupon is ſuſpended ; 479+ 578». 
notwithſtanding the vicar of the pariſh is endowed of all ſmall Ms 
tythes ariſing in the pariſh :, for the maxim is, eccigſia decimas ſol- 
vere eccleſie non debet. | 

But if a rector let his glebe, the tenant is liable to pay the Bro. Difmz 
ſmall tythes ariſing thereupon to the vicar, and the great to the fl. "7: 


Cro. Elis. 
rector, 479. 578. 


For the ſame reaſon the vicar of a pariſh ſhall not during the 1 Brownl. 
time he occupies his own glebe pay any tythes, ariſing thereupon, us —_— 
to the rector or impropriator of the pariſh. TR 

But, if a vicar let his glebe, the tenant is liable to pay the great 14d. 
tythes arifing thereupon to the reCtor or impropriator, and the 
{mall to the vicar. | 

An impropriator is likewiſe exempted from the payment of the Hetl. 3. 


ſmall tythes ariſing upon his glebe to the vicar, ſo long as it is — 
in his own hands; for the maxim extends to him alſo. PFiitzg. 79. 


But, if an impropriator let his glebe, the ſmall tythes ariſing Hetl. 31. 
thereupon are due to the vicar, and the great to himſelf, | 


or impropriator muſt pay tythe thereof: for although an executor Cotes. 


be in general the repreſentative of his teſtator, he is not ſo in 
his ſpiritual capacity. | 


(R) Of a Modus decimandi. 


I. In general. 


A Modus is a real compoſition for tythe. re" . 
It is probable, that every modus had its commencement by Hardr. 387. 
deed: becauſe a compoſition for tythe can never become a modus, Win v; 
unleſs the patron and ordinary be parties thereto, or it be con- was. Beds 
frmed by them. 
A vicar and a pariſhioner had made an agreement, that, for the Mar. 87. 
ume to come, a certain ſum of money ſhould be paid annually in 8 
cu of tythes; and it was confirmed by the biſhop. This was cock. 


3B4 holden 
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Ambl. 510. 


Attorney 
Ceneral and 


Blair v. 


Cholmiey. 


11 Rep. 19. 
Graunt's 


caſe. 2 Mod. 
321. Cro. 
Je wt; 
P. Wams. 
$73* 


2 P. Wms. 
573, 574 

Chapman v. 
Mioaſen. 


1 Koll. Abr. 
649- pl. &. 


1 Roll. Abr. 
650. pl. 9. 


2 
Chapman v. 
Monſon. 


Godh, 189. 


2 P. Was. 
425. 


3 Mod. 216, 


» : . 

Epthes. 
holden to be only a perſonal contract, and not ſuch a real com. 
poſition as would bind the ſucceſſor to the vicar, n 

[Au agreement by which the rector had an incloſure and allot- 
ment in lieu of his glebe and tythes, was holden to be no bar to 
the ſucceſfor's claim of tythes, though the ordinary was a party 
to it; and it was ſanctioned by a decree in equity. Ta this 
agreement ĩt ſhould be obſerved, that the patron was not a party, 
that the decree was by conſent, and nothing was allowed as a 
compenſation for tythes upon improvements in iur.] 

A madus may be preſcr.bed for, without producing the deed, 
by which the compoſition was at firſt agreed upon: for wherever 
there has been, for time immemorial, a conſtant annual payment 
in lieu of tythe, it ſhall be intended that the payment had a praper 
commencement. N 


A modus is not good, unleſs the compoſition were at firſt rea- 
ſonable. | het 

It is not, however, at this day neceſſary to ſhew that the com- 
polition was at firſt reaſonable: for there might be, when the 


compoſition was agreed upon, ſome circymſtance which then made 


it reaſonable, although this cannot, at ſo great diſtance of time, 


be ſhewn. 

A modus muſt, at its commencement, haye been a recompence 
to the perſon to whom the tythe was due in lieu of which it way 
to be paid, | 

If a man preſcribe to be diſcharged of tythe, in conſideration 
of being obliged to repair the body of the church, this is not a 
good modus : becauſe, as the parſon was never obliged to repair 
pe body of the church, this could neyer have been a recompence 
to him. | 

But, if a man preſcribe to be diſcharged of tythe, in conſidera- 
tion of being obliged to repair the chancel, this is a good modus: 
for this muſt always have been a recompence to the parſon, he 
being bound to repair the chancel, 

It is not at this day neceſſary, for the party who would avail 
himſelf of a modus to ſhew, that it was originally a recompence 
to the perſon to whom the tythe was due in lieu of which it was to 
be paid : for unleſs it appear, upon the face of the preſcription, 
not to have been ſo, it ſhall be intended that it was. 

It is laid down, that a modus by preſcription may be good againſt 
a vicar. 

But the better opinion ſeems to be, that, as every modus by 
preſcription muſt have begun at a time whereof there is no me- 
mory, no modus by preſcription can be good againſt a vicar; be- 
cauſe the endowment of all vicarages has been within time of 
memory. ; 

It has been holden, that a modut by preſcription, to be paid to 
the rector in lieu of all tythes ariſing in the pariſh, is a diſcharge 
of tythes as againſt the vicar. 

The thing paid as a meduy is uſually a ſum of money. 

| But 


com- 


allot- 
Ar to 


pied with each houſe in the pariſh, is bad.] 
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But the payment of a chattel as a modus is good; becauſe the Salk. 656. 
original agreement might as well have been, that a chattel L. Raym. 
ſhould be paid in lieu of tythes, as that money ſhould. 360. 

It is a good modus to preſcribe, that the parſon and his prede- Hob. 42. 
ceflors have, for time immemorial, been ſeiſed in fee of one or 8 
more cloſes of land lying in the pariſh; and have conſtantly re- 357. * 
ceived the proſits thereof, in lieu of a particular ſpecies of tythe, 
or in lieu of all tythes ariſing in the pariſh. | | | 

An indirect modus is good. ö | | 

A ſuit being inſtituted for tythes in kind by the parſon of B. c. Elie, 
the defendant moved for a prohibition ; and inſiſted, that he wag 23%: 
an inhabitant of the pariſh of A, that every inhabitant of the pariſh Pe-. 
of A., who held any paſture land in the pariſh of B., had, for | 
time immemorial, paid tythes thereof to the parſon of A., and 
that the parſon of A. had always paid two pence for every acre 
of ſuch paſture to the parſon of B. A prohibition was granted. 

And by the court It is exactly the ſame thing, as if the defend- _ 
ant had preſcribed directly for a modus of two pence for every 
acre of paſture occupied by him in the pariſh of 3. wy 

Tythe is ſo abſolutely and effeCtually diſcharged by a modus, that Hob. 4, 
although this be not paid, the right of taking the tythe in kind 42. 44- 
cannot be again reſorted to. WE 

If a man through ignorance ſet out corn for tythe, upon land Hob. 42. 
diſcharged of tythe by a modus, and the parſon take it away, an Cooper v. 
action of treſpaſs lies againſt him, | ne IE 

A modus is not deſtroyed by the payment of tythe in kind for 2 Bur. 


ſome years. | . | k 9 
On the other hand a modus mult be paid every year, although Hob. ol 


no tythe would have been due: for the modus, it being a recom- 44- 
pence for the tythe, becomes a ſpiritual fee. | | 
If the land, for which there is a modus, lie freſh, the modus muſt Hardr. 184. 


nevertheleſs be paid. Holbeach x 


If there be a modus to pay thirty eggs, in lieu of the tythe of 1 Roll. Abr. 
all eggs, the thirty eggs mult at all events be paid, * OE 


2, Of the Certainty required, in a Modus. 


A modus muſt be certain as to the ſum of money, or other thing, 
which is to be paid. | 6 4 

A modus, to pay two ſhillings in the pound of the yearly rent 12 Mod. 
of the land, is void; becauſe as the yearly rent may be raiſed or 8. 65% 
fallen at pleaſure, the ſum of money to be paid mult always be 14. Raym. 
uncertain. a 897. Bund. 


20. 174+ 
A modus, to pay one penny or thereabouts for every acre of 2 Net; Abs: 
land, is void; by reaſon of the uncertainty of the ſum of money d. 1. p, 
to be paid. & 9 5 
[A modus to pay a fother of hay in lieu of tythes, is void, for Ambl. 365. 


n enwicke v. 
uncertainty. Lambe and others. 


A modus of a penny in lieu of tythe of hay of the lands occu- Turk Vo 
. Anitr. 3093 n. 
5 But 


Buob. 279+ + But it has been holden, that a medus, to deliver nine cart loads 
Walkernan of Jogwood in lieu of all tythes, is certain enough. | 


v. Manwat- | | 
The thing for which a mdus is to be paid, muſt likewiſe be 
certain. 9 2 | 2 
2 P. Wes. The defendant in a ſuit for tythe inſiſted, that the inhabitants 
_ ny, Of a certain tenement had been accuſtomed to pay a ſum of mo 
Brightwell. as a modus, for the tythe of all corn, grown upon the lands uſually 
enjoyed therewith. The modus was holden to be void for uncer. 
tainty; becauſe the words uſually enjoyed therewith imply, that the 
_ _ fame lands had not been conſtantly enjoyed with the tenement, 
Bennet v. [A modus of two-pence payable by every houſeholder or in- 
Read, Ant: habitant in the parith for all tythe of —— of agiſtment, 
unn and of wood, is good.] | Pugs 
Bunb. 129. It has been holden, that a modus for a farm is void; becauſe a 


2 farm does not conſiſt of any certain quantity of land. 


Bunb. 166. But, if in preſcribing for, a modus for a farm, the quantity of 
— — land of which the farm conſiſts be ſpecified, the modus is good. 


| [See Scott v. Allgood, Anktr, 16.] 


And it is not neceſſary, that the thing, for which a modus is to be 
paid, ſhould be always deſcribed with certainty in preſcribing for 
the modus; becauſe, if from what is alleged the thing can Fury 
be aſcertained, the modus is good; it being a maxim of law, that 
certum eft quod certum reddi potſt. e 
2 Pp. W. A modus, to pay twelve pence for every acre of upland, was 
572. holden to be good; becauſe what is upland may be aſcertained. 
2 P. Wms. The preſcription was, that every perſon living out of a pariſh 
$77 ary, ſhould pay four pence for every acre of meadow or paſture occu- 
Morſen, pied by him in the pariſh. This was decreed to be a good modus; 
. td King, Chancellour, and Reynolds and Forteſcue, the two juſ- 
tices who aſſiſted him, being of opinion, that it was certain enough; 
for that there is no great diſficulty in aſcertaining the number of 
| \ acres of meadow or paſture occupied by a perſon in a pariſh. 
| x Roll. Abr. A modus for a park is good, although the quantity of land of 
G51. pl. 3. which it conſiſts be not mentioned; for a park is ſufficiently aſ- 
certained by its boundaries. | FED \ 


x Roll. Abr. But, if a park be diſparked, the modus, unleſs the occupier of 


651. Pl. 4. the diſparked land allege, that it is to be paid for a certain quan- 
' tity of land, is void. 

Anfir. 16. [A modus for every ancient orchard is good.] 

S Mod. 375. © The time of paying what is to be paid as a modus, muſt like- 


-Bunb. 105. u! 
IG wiſe be certain. 


Bunb. 198. If the modus be to pay a ſum of money yearly, in lieu of tythe, 
_—_ „on or about the firſt day of May; this is not a good modus, be- 
an cauſe the time of payment 1s uncertain. | 
Bund. 173. The preſcription was, to pay a ſum of money, as a modus for 
3 the tythe of ſheep, at Eaſter, or when the ſheep ſhall be ſold. 
The medus was holden to be void, by reaſon of the uncertainty of 
the time of payment. Of 
| 3˙ 


. likewiſe tythable of common right; and, conſequently, ſuch 
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3. Of a Madur, which amounts to a Preſcription in Non decimands. 


A modus, to pay the tythe of part of a thing, which is tythable Cro. Ja. 47. 
of common right, in diſcharge of the tythe of the whole thing, is Warner. 
void. + F | - , 14. Raym, 6774 
If the modus be, to pay the tythe of hay grown upon fome lands 
in diſcharge of the tythe of hay grown upon all other lands in the 
pariſh, the modus is bad; for, as it is only a recompence as to 
part, it amounts to a preſcription in non decimando as to the re- 
due of the hay grown in the pariſh. nun. 

A madus to pay the tythe of milk part of the year, in diſcharge Ld. Amn. 
of the tythe of milk for the whole year, was holden to be = Hill v. 
void ; becauſe it is, in effect, a preſcription in non decimando as to wiz. « dow 
milk for part of the year. | Salk. 656. 12 Mod. 206. Bunb. 307, 

But, if the tythe of a thing, as of wood, be only due by cuſtom, Salk. 656.” 
a modus to pay the tythe of part thereof, in diſcharge of the tythe 14. Raym, 
of the whole, is good; becauſe there may be a preſcription in non 37 
decimands, as to part of ſuch a thing. mo of; 4, 111. 

Ik the tythe of part of a thing, which is tythable of common Hob. 2 50. 
right, be by a modus made more valuable, the modus, although it Salk. 656, 
is to be paid in diſcharge of the tythe of the whole ching, is good; ed 7 
becauſe ſuch modus may be a recompence fox the tythe of the Raym. 360. 
whole thing. A u 2 P. Wms. 521. 

A modus, to pay the tenth cheeſe from the firſt, day of May Cro. Elz. 
until the firſt day of Auguſt, in diſcharge. of the tythe of milk for C . 
the whole year, is good: becauſe, by the labour of making it Pe” es | 
into cheeſe, the tythe of milk is made more valuable ſo long as it 
is paid. 1 | | 

A modus, to pay a quantity of a thing, which is tythable of 
common right, in diſcharge of the tythe of the whole thereof, 
which a man may happen to have, is a good modus. 

A modus, to pay thirty eggs of the produce of a man's own La 
hens, in diſcharge of all tythe of eggs, would be void: for; as 370: 
thirty eggs may not be the tythe of all the eggs a man has, ſuch Vauz. 

a modut may amount to a preſcription: in non derimundo as to ſome 

eggs. | "ee; tut Batt 
* a modus to pay thirty eggs, in diſcharge of the tythe of all 1 R Abr: 

the eggs a man may happen to have, is good: for theſe eggs, _ pl. 3- 

which are not to be conſidered as tythe, muſt be paid at all 360. yr 
events; whether the perſon, who is to pay them, have hens 

or not. | 

A modus for the tythe of one thing, which is tythable of com- 
mon right, can never be a diſcharge of the tythe of another thing, 
which is likewiſe tythable of common right. 

The modus was, to pay one penny for every. mare; and it was Co. Ee. 
alleged, that this was to be a ſatisfaction for the tythe of horſes, 45. 
mares, and colts, This modus was holden to be void; becauſe — T 
a modus for one thing, which is tythable of common right, it 
being in fact only a recompence for the tythe of that thing, can 
never be a recompence for the tythe of another thing which is 


of 


modus, which amounts to a dena in non decimandb as to che 
other thing, is void. 1 4p 


4. or a Aae, which bas not bern edle ald. 99 


Salk. 656. 1 is laid Os that. if a modus have not been ne paid, 
biſhop of | | 
York v. The Duke of Newcafte | 


1 Roll, Abr. And it has been holden in « one + eaſy, that if a modus be for the 
52. = ud of. hay, grown. upon a certain piece of land, and the land 
N be converted into arable land, the modus is deſtroyed. 

But it is in other caſes laid down that, although the pay- 
ment of a modus be ſaſpended or ceaſe for a time, it may be re- 
| hold again. 

Godb. 194. In one caſe the contrary to what was holden in the cafe of 
3 Sharp and Coult is laid down expreſsly: for it is laid down, that 
| if there be a modus for the tythe of hay, grown upon a certain 
piece of land, the modus is only ſuſpended by converting the land 
into arable land, 1 revives again Whenever hay is grown there- 
D ane pon. 
1 Roll. Rep. 1 another it is laid down, that if an orchard, for which there 
.. is a madus, be diforcharded, the modus is ſuſpended : but that, 
Andrews, Whenever the ſame ground is again converted into an orchard, the 
| modus is revived. 
2 Bult. 240. In another it is laid down, that a modus is not deſtroyed by the 
Price 'v. payment of tythes in kind for ſome years. 


Maſcal. | 
27 Was. And the doctrine of theſe thres caſes. is | adhered to, and c con» 
14, £900 ,. firmed in a modern caſe. a 


Monſon, Hil. 3 3. 2 | | 
5. Of a PR? Modus. 


1 Ed. Ca. 1 is not, as has been already obſerved, neceſſary, that a wok 

Abr. 369. mould have been conſtantly paid, yet a — muſt, when paid, 
have been conſtantly paid in the ſame manner; otherwiſe it is 
called a leaping modus, and is therefore void. 

Select Ca; The modus was, to pay a certain ſum of money for the tythe of 

RESIN certain premiſes, whillt they continue in certain hands: but, if tho 

Taylor. premiſes ſhould come into other hands, then the ſaid ſum or 
tythes in kind were to be paid at the election of the parſon. This 
modus was holden to be bad. And by the court—There cannot be 


2 n modus. 
: 6. Of a Modus, which is too rank. 


Wherever the ſum of money, or other thing paid as a modus, is 
5 of greater value than it can be fairly ſuppoſed the tythes for 
which it is paid were at the time of its commencement worth, 
ſuch modus, which is called a too rank modus, is void. 
11 Mod. 60. A prohibition was refuſed, becauſe the modus appeared to be too 
— rage, rank, And by Holt, Chief Juſtice—Wherever a modus runs too 
Paſch. high, the preſumption is ſtrong, that it is not a modus. 
4 Ann. a 


- 
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In a caſe about two years after, the contrary was laid down. 

The modus — too rank, it was decreed by the court of Vin. Abr. 
Exchequer to be a temporary compoſition, and not a modus : but 2 2 
the decree was reverſed ; for churches may have been endowed Pole v. 
with more than the value of the tythes. Gardiner, Mar. 5, 170% 


But it has been fince holden in divers caſes, that a modus, which 
is too rank, is void. | 

In one caſe, a modus of five ſhillings for every acre of wheat Bunb. 10. 
was holden to be void, as being too rank; becauſe five ſhillings is Want v 
very near, if not quite the value, of the tythe of an acre of — Hil, 10. TY 
at this day. | : 

In «es 1] a modus of one ſhilling for a milch cow was holden Bunb. 78, 
to be void, becauſe it is too rank, And by the court—A ſhil- 79; Bennet 
ling was, at the time this modus muſt be ſuppoſed to have had ie 
its commencement, half the yearly value of the milk of a cow. 

And in the ſame caſe a modus of ſixpence for a calf was holden 
to be too rank, 

The reporter of this caſe does indeed ſay, in a note, that 
fince this caſe a modus of ſixpence for a calf has been holden to be 

ood. | 

And in another caſe, not two years before that of Bennet v. Bunb. 57. 

Jenkins, a modus of eleven pence for a milch cow, and one of ſix- Nos v. The 


pence for a calf were both holden to be good. Exeter, Hi © d. 1 


It may, upon comparing the 3 laſt caſes, be doubtful, whe- 


ther a ſhilling be too rank a modus for a milch cow and ſixpence » 


for a calf : but they both confirm the doctrine, that a modus 
which is too rank, is void; for the two queſtions, Whether a par- 
ticular modus be too rank, and whether a modus which is too rank 
be void, are quite diſtin and independent of each other. | 
[A modus, of 55. an acre for all land ſown with wheat, in lieu Torriano v. 
of all tythes of wheat, is too rank. So, of 25. 6d. an acre for all 9 
land ſown with other grain, in lieu of all tythe of ſuch grain. 420. 
8e, of 25, an acre for all meadow mowed, and 15. 4d. for upland 2 Rayn. 
graſs-ground mowed, in lieu of all tythes of graſs and paſture. 57 
So, of 25s. 6d. for every farrow of pigs littered, in lieu of all 
tythes of them. So, of 8s. a ſcore of lambs, in lieu of the tythe 
of lambs, So, of 1d. a fleece of all wool ſhorn in the pariſh, in 
lieu of all tythe wool.) 


7. Of 2 Madus, which is liable to Fraud. 


A modus of one penny, for the tythe of all hay ariſing upon a Bunb. 262. 
farm, being preſcribed for, it was objected, that the modus is liable * 
to fraud; for that all the land may be turned into meadow, and 
then only one- penny will be paid for the tythes of the whole 
farm : but the modus was holden to be good. 

The modus was, that every perſon, who lived out of a pariſh, 2 P. Was. 
ſhould pay four pence, for every acre of meadow or paſture occu- 599: 573 
pied by him in the pariſh. It was objected, that ſuch a modus is oc IE 7. 


liable to great fraud; for that many perſons would live out of the Mooſen, 


pariſh, 


750 ES Tythes. 

0 pariſh, to avoid paying tythes in kind; and others would, by 
threatening to leave the pariſh if he did not do it, compel the 
parſon to take leſs than the worth of his tythes. It was anſwer- 
ed, that, if the being liable to fraud is an objection to the good. 
neſs of a modus, ſcarce any modus will be good; becauſe every 
one is in ſome degree liable to fraud. The modus was holden to 
be good. | 


8. Of a Modus for ſuch Perſons as live out of the Pariſh. 


x Lev. 116. It has been holden, that a modur, for ſuch perſons as live out of 
Bawdry v. the pariſh, is unreaſonable ; for that the inhabitants of the pariſh, 
apa being liable to the charge of the repairs and veſtments of the 
church, ought to be moſt favoured in the payment of tythes. 
2P.Wms, But in a modern caſe ſuch a modus was holden to be good; and 
$07s 574 the opinion of the court, in the caſe of Bawdry v. Buſbell, is not 
pman v. a ; k 
Monſon, Only ſaid to have been a haſty one; but the ground of it, wes 
that only pariſhioners are liable to the charges of repairs and veſt- 
ments of the church, is expreſsly denied to be law. 


9. Of the Extent of a Modus. 
| fee- 3. pune. J DPS | 
Bunb: 79. A modus for a garden extends only to the ancient ground of the 
ne garden; for, if more ground be laid to the garden, the madus does 
not extend thereto. 
Lutw. 104. If a modus be, to pay at the rate of a certain ſum by the acre 
Bunb. 79+ for the tythe of all hay grown in the pariſh, the modus extends to 
Te clover, ſainfoin, and all other things of the graſs kind, although 
the cultivation of ſome of theſe has been lately introduced into 
the pariſh. | 
Fitegib. 53. But, if a modus be for the tythe of all hay grown in the pariſh, 
PIO or for the tythe of all hay grown upon a particular farm in the 
pariſh, the modus extends only to the ancient meadow of the pariſh 
or farm. 
TRoll. Abr. It has been holden, that if a mill be erected upon a piece of 


65 Dog land, for which there is a modus, the modus extends to the 


Trin. mill. 
39 Elia. | . . 
Cro Ja. But this caſe does not ſeem to be law; for in a later caſe it was 


_ holdey, that a mill, although it be erected upon land diſcharged of 

15 Ja. 1. tythes, is liable to the payment of tythe. 

4 Mod. 45. If there be a modus for a mill, in which there has always been 

Falling, but one pair of ſtones, and a ſecond pair of ſtones be added to the 

| bam mill, the modus extends to theſe. | ; 

2 Roll. Abr. If the ſtream of a mill, for which there is a modus, be by the 

641. Pl. 1. act of God changed from its uſual courſe, and afterwards the 
| owner pull that mill down, and ere& a new mill upon the new 

ſtream, the modus extends to the new mill. | 
Bids But, if the ſtream had been changed by the act of the 


tythe. 


\ 


owner, the new mull would how. been liable to the payment of 


Tythes, 


(s) Of a Preſcription in Non decimands. 


A Spiritual perſon may preſcribe in non decimando ; becauſe every 
ſuch perſon was, at the common law, capable of receiving a 
grant of tythes. N 


Another and the principal reaſon is, that the church does not 
loſe any thing by ſuch preſcription; a ſpiritual perſon having the 
benefit thereof, g 

The churchwardens of a pariſh, although they hold land for 
repairing the church, cannot preſcribe in non-decimands for the 
land: becauſe they are not ſpiritual perſons. N 

If a layman be tenant for years to a ſpiritual perſon of land 
which is diſcharged of tythes, he may preſcribe in non decimando 
for the land ; becauſe, as the poſſeſſion of the tenant is in point 
of law the poſſeſſion of the landlord, the preſcription in this caſe 
would be in the right of a ſpiritual perſon. | 

But, if a ſpiritual perſon grant an eſtate of inheritance in land, 
for which the ſpiritual perſon might himſelf have preſcribed in non 
decimando, to a layman, the grantee cannot preſcribe in non deci- 
mando, becauſe the preſcription would be in his own right. 

It has, however, been holden, that a layman, who holds land by 
copy of court-roll of a manor diſcharged of tythes, may preſcribe 
in non decimando for the land; although he has an eſtate of in- 
heritance therein. 

A layman may preſcribe in modo decimandi, but he cannot pre- 
ſcribe in non decimands, for any thing which is tythable of com- 
mon right; becauſe a layman. was not, at the common law, cap- 
able of receiving a grant of tythesz and it has been holden in 
favour of the church, that the right of tythes cannot be taken 
away, unleſs an actual recompence be paid for the ſame ; or unleſs 
the inſtrument, by which the land has been thereof diſcharged, be 

roduced. | 
y It has been holden in two modern caſes, that a layman can no 
more preſcribe in non decimando againſt an impropriator than 
againſt a rector; for that both are equally entitled of common 
right to tythes. 


75 jab 


1 Roll. Abr. 
653. Cro. 
Eliz. 206. 


216. 511+ Cro, Car. 423» 


1 Roll. Abrg 


653. pl. 6. 


1 Roll. Abrs 
653. pl. 4. 
Cro. Elis. 
216. 512. 
785. 

Moor, 219. 


Cro. Car. 
2 
ardr. 316. 
2 Keb. — 
1 Sid. 320. 


Cro. Elia. 
284. 
Crouch v 
Fryer. 
Velv. 2. 
11 Rep. 13. 
1 Roll. Abr. 
653. 

Cro. Elia. 
293+» (12s 
599- 763» 
Hob, 296. 
2 P. Wms: 
$73» 


Bunb. 72 5. 
Charlton Vo 
Charlton. 
Ibid. 34 5» 


The Corporation of Bury v. Evans. 


It is ſaid to have been holden in one caſe, that the inhabitants of Roll. Ab r 


two hundreds may preſcribe in non decimando, for a thing which is 
tythable of common right. 


But in a ſubſequent caſe it is laid down, that neither the inha- 


654. Kidden 
v. Edwards, 


Paſch. 15 Car. . 


Ld. Raym. 


bitants of two hundreds, nor of # whole county, can preſcribe in 3% Hicks 
non decimando, for a thing, which is tythable of common right: jn. W. 
and it is added, that as no ſingle inhabitant of a hundred or coun- 12 Mod. 111. 
ty can in ſuch caſe preſcribe in non decimando, it would be Salk. 655. 

abſurd to hold, that all the inhabitants of a hundred or county 

may. | 

i is indeed true, that a preſcription in non decrmando for wood L. Raym, 


by the inhabitants of a hundred, his Leen holden good: but no 7114. 


inference 111. 


1 

75 ; Tythes. 

Salk. 656- inference can be drawn from hence; becauſe tythe of wood 

Comb. 424 which does not renew: annually, is not due of common right, 
— in ancient times it was only paid in particular places by 
'cultom. Ls. ety 1 1 


ws; () Of a Diſcharge of Tythes by Grant; 


2 Rep. 45. Layman was not, at the common law, capable of receiving 2 


11 Rep. 13+ 
dg 7h grant of tythes. 


293. 399. 763. Hob. 296. _ ä 
2 Rep - 44 But the land of a layman could, at the common law, have been 
— of diſcharged of tythes by grant, provided the parſon, patron, and 
er's caſe. Ordinary were all parties thereto. 
2P. Was, And a diſcharge of tythes by ſuch grant, in caſe it were ob- 
Sinn , tained before the reſtrictive ſtatutes, is at this day good, 

pman v | 
Monſon. Cro. Car. 423. Fs ou . 


2P. Wm. A layman cannot avail himſelf of a diſcharge of tythes by 
73. grant, unleſs he produce the deed of grant: for if this be not 
Moon, produced, tythes muſt be paid, although none have been paid 
11 Rep. 13. Within time of memory; becauſe a layman cannot preſcribe in nan 
x Roll. Abr. decimando. 


Cs. Elie 293. 513. 599. 763. Hob. 296. 
(U) Of a Diſcharge of Tythes by Bull. 
2 Inſt. 652, QFIRITUAL perſons heretofore frequently purchaſed bulls 


653. from the pope, for diſcharging their lands of the payment 
of tythes. | 
Cro. Ia. The practice of doing this ſeems to have been more prevalent - 


454- after the ordinance of Pope Paſcal the Second, by which it was 

2 Rer. 44 ordained, that only the lands of the Ciftercians, Heoſpitallers, and 
Templars ſhould be exempted from the payment of tythes. 

'2Inft, 653, It was the opinion of Cole, Chief Juftice, that the pope never 

| had the power of diſcharging any land, belonging to a ſubject of 

this realm, of the payment of tythes. 

For the ſake of removing all doubt as to this, and of putting a 

ſtop to the practice of purchaſing bulls for diſcharging land of the 

payment of tythes, it is by the 7 H. 4. c. 6. after reciting, that the 

order of the Ciftercians in this realm had purchaſed certain bulls, 

to be diſcharged of the tythes of their lands let to farm, enacted, 

That the religious of the order of Cifercians ſhall be in the 

« ſtate they were in before ſuch bulls were purchaſed ; and that 

« if they of the ſaid order or any other, religious or ſeculars, of 

« whatſoever ſtate or condition - bow be, do put the ſaid bulls in 

« execution, or do from henceforth purchaſe other ſuch bulls; or 

« by colour of the ſame bulls, purchaſed or to be purchaſed, do 

+ © take advantage in any manner; a writ of premunire facias 

go againſt them.“ . eli ad Fj — 


4 


— 
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* % 
. 


* # 


(W) Of a Diſcharge of the Payment of Tythes by 


Order. 


I antient times, monks of all orders were diſcharged of the pay- 

ment of tythes. 15 0 45 

But as monks in ſs of time increaſed to a great de- 
gree, and had ſuch large poſſeſſions, that holy church was thereby 
greatly impoveriſhed, ei 2 devoravit matrem, Pope Paſcal the Se- 
cond ordained, that monks orders, except the Ciftercians, Templare, 
and Hoſpitallers, or of St. John of Feruſalem, ſhould be liable to 
the payment of tythes. d | 

This ordinance being found inſufhcient to prevent the impo- 
veriſhment of the church, another was ſome time after made by 
Pope Adrian the Fourth ; by which even the lands of thoſe three 


os * 


orders, except the lands gue proprits manibus excoluntur, were ren- 


dered liable to the payment of tythes. 

The privilege of 
ſuch lands as thoſe three orders were poſſeſſed of about the year 
1200; for all parochial tythes being at that time appropriated 
to the perſons who had the cure of ſouls in the reſpective 
pariſhes, it followed, that if land in a pariſh were afterwards 


granted to either of theſe orders, it would be liable to the pay- 


ment of tythes, 

As a diſcharge of tythes by order was perſonal, every ſuch diſ- 
charge muſt, upon the diſſolution of the religious houſes to whoſe 
perſons it was annexed, have been at an end, if it had not been 
continued by one or more ſtatutes, | 

By the 31 H. 8. c. 13. { 21. it is enacted, That the king, his 
« heirs and ſucceſſors, and every perſon, his heirs and aſſigns, 
* which hath or hereafter ſhall have any manors, lands, tene- 
« ments, or other hereditaments whatſoever, which belonged or 
« now belong unto any monaſteries, abbathies, priories, nunne- 
« ries, colleges, hoſpitals, houſes of friars, or other religious and 
« eccleſiaſtical houſes or places, ſhall have, hold, and enjoy the 
“ faid manors, lands, tenements, and other hereditaments what- 
« ſoever, and every of them, diſcharged and acquitted of the 
« payment of tythes, as freely, and in as ample a manner, as the 
« ſaid late abbots, priors, abbeſſes, prioreſſes, and other eceleſi- 
« aſtical governors and governeſſes, or any of them, had, held, oc- 
« cupied, poſſeſſed, or enjoyed the ſame, or any parcel thereof, at 
„the days of their diffolution, ſuppreſſion, renouncing, relin- 
„ quiſhing, forfeiting, giving up, or coming to the king's high- 
« neſs, of ſuch monaſteries, abbathies, priories, nunneries, col- 
<« leges, - hoſpitals, houſes of friars, or other religious or ecoleſi - 
&* aſtical houtes or places, or any of them.” 

By this ſtatute the privilege of being diſcharged of tythes, 
which the monks of the order of Ciftercians, Templars, Hoſpitallers, 


or of St. Jobn of Feruſalem had _ 2 all the N 
1 poſſeſſed 


appro- 


being diſcharged of tythes extended only to 


Cro. Ja. , 
608. | 
Gerrard v. 


Wright. 


Cro. Ja. 57. 
fos. 

Cro. Car. 24+ 
Hob. 306, 


1 * 
i} 
'Tythes. 


- appropriation of parochial tythes, was continued to ſuch of theſe 
lands as were thereby veſted in the crown. 
It has been holden, that if land, heretofore diſcharged by order 


of tythes, be at this day diſcharged of tythes, a right of common, 
either appendant or appurtenant to the land, is likewiſe diſcharged 


thereot. Welsh, n ; . 5 
Evidence of a great tythe having been paid for land, whilſt it 


was in the hands of the monks of an order capable-of à diſ- 
charge of the payment of tythes, is the beſt evidence, which can 
at this day be given, that the monks were not poſſeſſed of the land 


before the appropriation of parochial tythes. 


But evidence of the payment of a ſmall tythe for land, hilſt it 

was in the hands of the monks of an order capable of a diſcharge 

of the payment of tythe is not evidence of this; becauſe lands 

pig by order were only diſcharged of the payment of great 
es. N Tx | - 

A tenant for life of land which was diſcharged by order of the 

payment of tythes at the time of the diſſolution of the religious 


* - houſe to which it belonged, is notatthis day diſcharged of the pay- 


ment of tythes; for the conſtruction of the 31 H. 8. c. 13. has 


always been, that the privilege of being thereby diſcharged of the 


payment of tythes, is only continued to thoſe who have an eſtate 
of inheritance in the land. | 

It was found by a ſpecial verdict, that the lands in queſtion 
heretofore belonging to an abbey of the Czfercian order, were 
diſcharged of the payment of tythes quamdin propriis manibus exco- 
luntur that theſe lands were in leaſe for years, at the time of their 


being veſted in the crown by the 31 H. 8. c. 13. and that the 


leaſe was now expired: and the queſtion was, Whether the 
grantee in fee of the crown, ſhould be diſcharged of the payment 
of tythes gquamdiu proprits mambus excoluntur ? It was holden, that 
he ſhould : and by the court—Although the tenant for years paid 
tythes for the lands at the time of the diſſolution of the abbey ; yet 
as the abbot would have holden them, in caſe the leaſe thereof had 
expired before the difſolution, diſcharged of the payment of tythes 
guamdiu propriis manibus exceluntur, the grantee of the crown ought 


to hold them in the ſame manner. 


By the 27 H. 8. c. 28. 51. all religious and eccleſiaſtical 
houſes, whoſe poſſeſſions were not of the value of more than two 
hundred pounds a year, were to be diſſolved; and the lands, tene · 
ments, tythes, and other hereditaments of ſuch religious and ec- 
eleſiaſtical houſes were to be veſted in the crown. | | 

And by g. 2. it is enacted, “ That every perfon, who now 
« hath, or hereafter ſhall have, any letters patent of the king's 
„ highneſs of the lands, tenements, tythes, or other heredita- 
« ments which appertained to any religious houſe heretofore diſ- 


* 


« ſolved, or which appertaineth to any religious houſe that ſhall be 
« ſuppreſſed or diflolved by the authority of this act, ſhall have and 
enjoy theſaid lands, tenements, tythes, and other hereditaments, 
« ſpecified in their letters patent, in like manner, form, and con- 

« dition, as the abbots, priors, abbefles, prioreſſes, and othe! 
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_Tythes, 


© not been ſuppreſſed or diffolved,” 
It has been frequently determined, that no land, heretofore diſ- 


charged by order of the payment of tythes guamdiu propriis mani- © 


bus excoluntur, which in purſuance of this ſtatute. was veſted in 
the crown, is diſcharged of the payment of tythes. 

There is in the 31 H. 8. c. 13. a clauſe in the third paragraph 
to the fame effect, concerning the lands of religious houſes 
thereby veſted in the crown : but it is yu from a ſubſequent 
clauſe in the "twenty-firſt paragraph of the 31 H. 8. c. 13. by 
which ſuch lands are diſcharged of the payment of tythes, that 
the legiſlature were ſenſible, that ſuch lands were not diſcharged 
thereof by the former clauſe ; for if they had been thereby diſ- 
charged, the inſerting of another clauſe of diſcharge would have 
been altogether nuyatory. | | 

By the twenty-firſt paragraph of the 31 H. 8. c. 13. only ſuch 
lands, heretofore diſcharged by order of the payment of tythes 


quamdiu propriis manibus excoluntur, are diſcharged of the payment 


of tythes, as came to the hands of Henry the Eighth after the fourth 
day of February in the twenty-ſeventh year of his reign. 


In-conſequence of this it has been holden, that no lands, here- Hob. 306. 
tofore diſcharged by order of the payment of tythes guamdiu pro- 2 Ja. 57» 
pris manibus excaluntur, which were veſted in the crown in pur- ak, 


ſuance of the 27 H. 8. c. 28. were diſcharged of the payment of 
tythes by the 31 H. 8. c. 13. ſor, as the lands veſted in the crown 
by the former of theſe ſtatutes, were by relation veſted upon the 
fourth day of February in the twenty-ſeventh year of the reign of 
King Henry the Eighth, that being the firſt day of the ſeſſion of 
parliament in which the 27 H. 8. c. 28. was made, the latter ſta- 


tute cannot extend to thoſe lands. | 
It has been holden in two caſes; that lands, heretofore diſ- 


charged by order of the payment of tythes guamdiu propriis mani- The Arch« 


bus excoluntur, which were veſted in the crown by the 32 H. 8. c. 24. 


are not at this day diſcharged of the payment of tythes. 
; 38 Eliz, Cro. Ja. 58. Cornwallis v. Spalding, Hil. 44 Elis. 


As there is no diſcharging clauſe in this ſtatute, ſuch lands 2 Rep. 46. 
muſt, if they are diſcharged of the payment of tythes, be diſ- * 2 
charged by the 31 H. 8. c. 13. | Ea... - caſe. 


It appears, indeed, upon comparing the diſcharging-clauſe in 
the twenty-firſt paragraph of the 31 H. 8. c. 13. with the third 
paragraph of the ſame ſtatute, that the diſcharge extends to the 


lands of religious houſes, © which thereafter ſhall happen to be 


« diffolved, ſuppreſſed, renounced, relinquiſhed, forfeited, given 


conſtruction in one of the caſes was, that the words, or by any 
other means come to the king's highneſs, do not include a coming by 
act of parliament ; for if the legiſlature had intended to include 
a coming to the king by act 3 parliament, this, which is the 


higheſt way of coming, would have been mentioned before the 


coming by diſſolution, or by the other inferior ways which are 
| 3C2 therein 


« up , or by any other means come to the king's highneſs.” But the 
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tion a caſe was relied on, in which it had been holden, that 
+ © biſhops-are not included under theſe words of the 13 Flix. c. 10. 
Colleges, deans and chapters, parſons, vicars, and others having 

„ © eccleſiaſtical livings:” becaute as perſons of an inferior rank 
are expreſsly mentioned, biſhops, if it had been intended to include 
them, would have been likewiſe expreſsly mentioned. * 
1 Jon. 137. But it has been holden in a ſubſequent caſe, by three judges 
Weida v againſt one, that lands, heretofore diſcharged” by order of the 
Tin, payment of tythes guamdiu propriis manibus excoluntur, which were 
4 Car. 1. belbed in the crown by the 32 H. 8. c. 24. are at this day diſ- 


charged of the payment of tythes; for that the words in the third 


paragraph of the 31 H. 8: c. 13. which thereofter ſhall happen to le 


diſſolved, include every kind of diſſolution, and confequently a 
diſſolution by act of parliament; and that the words, or by any 
other means come to the king's highneſs, include as well a coming by 
act of parliament as a coming by any other way. 
Freem. 299 · And in a till later caſe it is ſaid, that, although there may have 
Star v. El"- been formerly a difference of opinion as to this point, it is now 
31 Car, 2, ſettled, that the difcharging-clauſe of the 31 H. 8. c. 13. extends 


to lands veſted in the crown by the 32 H. 8. c. 24. 


(X) Of a Diſcharge of the Payment of Tythes by 
| Unity of Poſſeſſion. | 


2 Rep. 47, 80 long as land in a pariſh was in the poſſeſſion of an abbot, 
3 \- who was alſo poſſeſſed of the rectory of the pariſh, the payment 
of Canter. Of tythes for the land-was neceſſarily ſuſpended ; becauſe the abbot 
dury's caſe. could not pay tythes to himſelf. 2 

21 Rep. 4. But the land was not diſcharged of tythes by the unity of poſ- 
4 ſeſhon; becauſe tythes do not iſſue out of land but are collateral 
2 Rep. 47. thereto. _ | 7 
49.  Cro. Ja. 454+ Com. 503. 


Com. $11. And conſequently fo ſoon as the poſſeſſion of the land was 
* ſevered from that of the rectory, the land became again liable 
« Rep 47. to the payment of tythes. | | 

49. Cro, Ja. 454 11 Rep. 14. 


2 Rep. 47 Nay it has been holden, that, although there had been, pre- 
— a viouſly to the diſſolution of the religious houſe, a perpetual unity ot 
— poſſeſſion of the land and the rectory in the abbot and his prede- 
caſe. ceſſors, this is not an abſolute diſcharge of the tythes of the land; 


Hob. 298. jnafmuch as the words of the diſcharging-clauſe in the 31 H. 8. 
c. 3. are not diſcharged of tythes, but diſcharged of the payment of 
5 * 


11 Ren, Great doubt was formerly entertained, whether a perpetual unity 
14. Prade of poſſeſſion of land and the rectory of the ſame pariſh is prima 
- 8 facie m diſcharge of t'ie tythes of the land, within the mcaning of 
Hob 298. the diſcharging-clauſe in the 31 H. 8. c. 13. — 
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Bu it was at length determined, that if the land and the rectory . rep. 4. 
had been in the poſſeſſion of the abbot and his predeceſſors for The arch- 
time immemorial, and was ſo at the diſſolution of the monaſtery, ditbop of 
and it do not appear that tythes had ever been paid for the ſame, % caſe. 
ſuch land is primd facie diſcharged of tythes by the 31 H. 8. c. 1 3. 11 Rep. 13, 
The reaſon given for this determination is, that, as it would be 
very difficult if not impoſſible to ſhew at ſo great a diſtance of 311. 
time, in what manner the land was at firſt diſcharged of tythes, Cro- Els. 
it ſhall be intended, that it was diſcharged by grant; in which 57s. | 
caſe the diſcharge runs with the land. 

If it — that a farmer of the land had at any Hob. 298, 
time before the diſſolution of the monaſtery paid tythes for the Slade v. 
ſame, this deſtroys the preſumption ariſing from the perpetual 2 Res. 8 
unity of poſſeſhon ; and is evidence, that, although the payment Rep, 14. 
of tythes was ſuſpended by reaſon of the unity of poſſeſſion, the Hob. 37. 
land was not diſcharged thereof by grant. 450 a — 


It has already been obſerved, that lands, heretofore diſcharged Awe, 753. 
by order of the payment of tythes guamdiu propriis manibus exco- | 
luntur, which were veſted in the crown by the 27 H.8. c. 28. are 

not diſcharged of the payment of tythes by the 31 H. 8. c. 13. 

It is ſufficient in this place to ſay, that land which was veſted in 

the crown by the former of theſe ſtatutes, is not by the latter ab- 

ſolutely diſcharged of the payment of tythes ; notwithſtanding 

there had been a perpetual unity of poſſeſſion of the land and the 

rectory of the ſame pariſh in the abbot and his predeceſſors. 

It has been determined in two caſes, that land, which was veſt- 2 Rep. 46. 
ed in the crown by the 32 H. 8. c. 24. is not diſcharged of tythes Cr. Ja. 58. 
by the 31 H. 8. c. 13. although there had been, before the diſſo- 
lution of the monaſtery to which the land belonged, a perpetual 
unity of poſſeſſion of the land and the rectory of the ſame pariſh 
in the abbot and his predeceſſors; and it do not appear that any 
tythes have ever been paid for the fame. 

As the reaſons upon which theſe determinations were founded 
have been already mentioned, it is not neceſſary to repeat them. 

But, as has already been obſerved, the determinations in two 
ſubſequent caſes have been, that the diſcharging-clauſe of the 
31 H.8. c.31. does extend to lands, which were veſted in the 
crown by the 32 H. 8. c. 24. | 

It has been holden, that, although there had been a perpetual 2 Rep. 48, 
unity of poſſeſſion of land and the rectory of the ſame pariſh in a 45- Te 
dean and chapter, and their predeceſſors, or in any other corpo- 2 
ration which was not religious as well as eccleſiaſtical, and it do bury's caie. 
not appear that any tythes have ever been paid for the land, it Cre. Els. 
1s not abſolutely diſcharged of tythes by the 31 H. 8. c. 13. for 2 
that, whenever the houſes diſſolved, or to be diſſolved, are men- 
tioned in that ſtatute, they are always called religious and eccle- 
ical houſes. The diſcharging-clauſe in the tweaty-firit para- 
graph of that ſtatute does indeed ſay, that the lands of the houſes 
diſſolved, and to be diſſolved, ſball be holden and enjoyed © diſ- 
charged of the payment of tythes, as freely and in as ample a 


3C3 — © manger 


2 Brownl. 11. 


_ 


14. 

ec manner as the late abbots, priors, abbeſſes, and other eedle. 
* ſiaſtical governors and governeſſes, or any of them, had, held, 
occupied, poſſeſſed, or enjoyed the ſame, or any parcel thereof :* 
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but the conſtruction has been, that as no houſes, except ſuch as 


were religious as well as eccleſiaſtical, had been diflolved, theſe 
words, eccleſraſtical governors, only mean governors of houſes 
| which were religious as well as eccleſiaſtical, : 

Brewer v. [A leaſe of tythes for ſo long time as the leſſor ſhall continue 
_ Anfre vicar of A. is you and conveys a freehold. But an agreement 
to accept a reaſonable compoſition for tythes, not exceeding 35. 6d, 
per acre, is not a leaſe of the tythes, for the uncertainty of the 

render.] a | 


- IF} of Agreements and Leaſes concerning Tythes, 


Bro. r. It ſeems to be ſettled, that if a parol agreement be made for 
b. 5. tythes, by way of fale thereof for a term of years, or for the 
3 Brownl, life of the parſon, in caſe he ſo long continue to be parſon, the 
1 agreement is binding. | 


God. 354+ 8 Mod. 62. 


LSee Vol. iv. But the law does not ſeem to be ſettled, as to the validity of a 
P%: 53-4. ] parol agreement for tythes, by way of retainer thereof. 

Yelv. 95. It is laid down in ſome books, that a parol agreement for 
Noy, 121. tythes, by way of retainer thereof, for a term of years is good. 


3 Leon. 247. Hetl. 128. / * 


Oro. Ja. 669. In other books it is laid down, that if a parol agreement be 

. e made for the retaining of tythes during the life of the parſon, in 

x Ley. 24. Cale he io long continue to be parſon, the agreement is good. 

py” But it ſeems to be the better opinion, that ſuch an agreement, 

either for years, or during the life of the parſon, in caſe he ſo 
long continue to be parſon, is not good. 

Noy, 28. It is in divers books laid down, that ſuch an agreement is not 

—_——— good for more than one year; becauſe it is in the nature of a leaſe 

3 Roll, Rep. Of tythes, which is not good unleſs it be by deed. 

274+ | Godb. 354. Cro. Eliz. 249. Cro. Ja. 127. 360. Hard. 203. 


Cro. Ja. And in one of theſe it is ſaid expreſsly, that ſuch an agree- 
Hare „ Ment is only good, even for one year, becauſe it is 9% a ſale of 
Brayfield, the tythes. | 

© Bunb. 2 And in a modern caſe, two out of three of the barons of the 
— Exchequer were of opinion, that a parol agreement, by way of 


Bil. 2 G.z, retainer of tythes, can only be good for one year. 


Hardr. 203, If a parſon, who has made a parol agreement, by way of re- 


mer v. tainer of tythes, for a term of years, or for the term of his life, 
Thorntan. in caſe he fo long continue to be parſon, afterwards bring an ac- 
tion upon the ſtatute for ſubtraction of tythes, without having 
ir given notice of his diſſent to the agreement, the pariſhioner, 
although the agreement be not binding, ſhall not be liable to the 

' penalties of the ſtatute, nor to coſts. 
| And 


1 FS QDS oo. 


wo 


* 


And notice of his diſſent is not good, unleſs it be given before id. 

the land, of which he means to take tythes in kind, is manured What Bal 
and fown : becauſe perhaps the land would not; if an earlier no- Glen — A 
tice had been given, have been manured and ſown. | to determine 


a com — 
tion of tythes has not yet been decided. It has been faid, that the nctice is analogous to that — 


| d nt. » Chi 2 Br. . ice i 
r M 7 
If a parol agreement, by way of retainer of tythes, be made 2 Leon. 74. 
by a parſon, and he refuſe to abide thereby, the pariſhioner, al. Wellock's 
though the agreement be not binding as to the tythes, may main- — 8 
tain an action againſt the parſon for non-perſormance of the Godb. 273. 
agreement. | | 

But, if a parol agreement for years be made with A. that he q., Ens. 
and his aſſigns ſhall retain the tythes of certain land, and the land 249. 
be afterwards aſſigned over to B., B. cannot maintain an action — 
for non- performance of the agreement; inaſmuch as the benefit 
of a parol agreement cannot be aſſigned. 

On the other hand, if a parithioner refuſe to pay the money 28how. 307, 
due upon a parol agreement, by way of retainer of tythes, the — 
parſon, although the agreement be not binding as to the tythes, - 
may maintain an action for the money agreed for. | 

It is laid down in ſome caſes; that a leaſe of tythes by parol is * — 
not good; becauſe tythes, which lie in grant, cannot paſs with- Balthorp, : 
out deed. | 2 Brownl. 11.17. [Yide ſupra, Vol. iv. p. 53, 54-] 

In other caſes it is laid down, that a leaſe by parol of tythes Cro. Elis. 
is good for one year; becauſe the leaſe enures qua/s a ſale of the 049 

354+ 
tythes. 374+ Freem. 234. 

But the doctrine of the former caſes is adhered to in two mo- 
dern caſes. 

In one of theſe it was holden, that a leaſe by parol of tythes, Bunb. 2. 


even for one year, 18 not good, v. Bridgman, — 
In the other it is laid down, that tythes, which lie in grant, 8 
cannot paſs without deed, v. Fairclough, Mich. $.G2 x. 


A leaſe of tythes, to commence at a future day is wid; for, Yelv, 131. 
although the tythes are not parcel of but collateral to the land, Edmonds . 
the ſame rules are to be obſerved in leaſes of tythes as in leaſes of | 
land, | | 


(Z) Of a Suit in a Spiritual Court for SubtraQtion 
| of Tythe. 


T the common law there was no other remedy againſt a per- Bro. Diſm. 


ſon who had neglected to ſet out or. pay his tythe, than by 1 . 


ſuit in a ſpiritual court. 2 Rep. 44+ Vaugh. 195, 
If tythe, which had been fevered by a proper perſon from the Bro. Diſm. 
nine parts, were afterwards carried away by a — 8 
riſhioner was not anſwerable for it: but the remedy, againſt the 184. Co- 
perſon carrying it away, was by an action in a temporal _ ORs 
| C4 | 


| 
J 
| 
| 


ſor by the ſeverance it was veſted in the parſon, and become lay 
chattel. - TEE - mY Ws | ; s "=" 


But, if the ſeverance of the tythe were by a-ſtranger, who had 


no colour of title to the land upon which it aroſe, this did not 


take away the right of the parſon to ſue the pariſhioner in a ſpi- 


ritual court for ſubtraction of tythe; becauſe there was not ſuch 
a property in the tythe veſted in the parſon by this ſeverance, as 


would have enabled him to maintain an action at law againſt the 


on who ſhould afterwards-carry it away. 


By the 32 H. g. c. 7.4 2. it is enacted, That in caſe any per- 
8“ fon ſhal 


d&tain and withhold any tythe, the party having cauſe 
« to demand or have the ſame, may ſue for the ſame in a ſpi- 
«ritual court“ 1+ $58" | 
The conſtruction of this clauſe has been, that if the perſon 
who has legally ſet out tythe afterwards carry it away, the 
party to whom the tythe was due may ſue for it in a ſpiritual as 
well as in a temporal court; for that the words detain and with- 
hold fairly extend to a carrying away of tythe after it has been 
ſet out. | K 3 
But it was in the ſame caſe holden, that this claufe does not 
ive juriſdiction to any ſpiritual court, where tythe, which has 
— legally ſet out by a proper perſon, is afterwards carried away 


dy a ſtranger. 


If any doubt did remain, as to the carrying away of tythes, by 


the perſon who had legally ſet it out, this is, as to predial tythes, 


Noy, 44+ 
Webb V. 
Focts. 


entirely removed by the 2 & 3 Ed. G. c. 13. & 2. it being thereby 
enacted, That if any perſon do willingly withdraw his tythe of 
6 corn or hay, or of ſuch other things whereof predial tythes ought 
to be paid, by reaſon whereof the ſaid tythe is loſt, impaired, 
« or hurt; that then upon due proof thereof made before the 
« ſpiritual judge, or any other judge to whom heretofore he might 
% have made complaint, the party ſo withdrawing ſhall pay the 
% double value of the tythe ſo withdrawn, over and above the 
« coſts, charges, and expences of the ſuit : the ſame to be re- 
« covered before the eccleſiaſtical judge, according to the king's 
« ecclefiaſtical laws.” 

The conſtruction of this clauſe has been, that if a ſtranger 
carry away the tythe, after it has been legally ſevered from the 
_ parts, an action upon the ſtatute does not lie againſt the 

_—_ cc, | 
By the 2 3 Ed. G. c. 13. f 2. a juriſdiction is given to ſpi- 
ritual courts in certain næw caſes, it being thereby enacted, « That 


s if any perſon does ſtop or let the parſon, vicar, proprietor, 


& corner, or other their deputies or farmers, to view and ſee all 


« manner of their predial tythes to be juſtly and truly ſet forth, and 
« fevered from the nine parts, and the ſame quietly to take and 
4 carry away, by reaſon whereof the ſaid tythe is loſt, impaired, 
or hurt; that then upon due proof thereof made before the 
« ſpiritual judge, or any other judge to whom heretofore he 
might have made complaint, the party ſo withdrawing: ſhall 
« pay the double value of the tythe fo loſt, impaired, or hurt, 
1 «© over 


oo” ©  ?' mn @ * 


b 
ti 


that a conſultation ought to be awarded. 


u over and above the coſts and expences of the ſuĩt: the ſame to 
« be recovered before the eccleſiaſtical judge, according to the 
« king's eccleſiaſtical laws,” | | 


Only ſpiritual- perſons could, at the common law, ſuc in a ſpi- Bro. Dit. 
ritual court for ſuberaction of tythe. N. e * 


But as laymen, ſoon after the diſſolution of monaſteries, became 


enabled to ſue for ſubtraction thereof. | 7 
For the ſake of enabling them to do this, it is by the 32 H. 8. 
c. 7. 2. enacted, . That in caſe any perſon ſhall detain and with- 
hold any tythe, the party being eccleſiaſtical or lay perſon, hav- 
« ing cauſe to demand or have the ſaid tythe, ſhall and may 
« convene the perſon ſo offending before the ordinary, his com- 
« miſſary, or other competent miniſter or lawful judge, of the 
« place where ſuch wrong ſhall be done, according to the eccle- 
« ſiaſtical laws; and in every ſuch cauſe or matter of ſuit the 
« fame ordinary, commiſſary, or other competent miniſter. or 
« lawful judge, ſhall and may, by virtue of this act, proceed to 
« tha examination, hearing, and determination of every ſuch cauſe 
« or matter, according to the courſe and proceſs of the eccleſi- 
« aftical laws; and thereupon may give ſentence accordingly.” -_ 
It was heretofore uſual to cite perſons from all parts of Eng- 
land to anſwer for ſubtraction of tythe in the prerogative courts 
of Canterbury and York. { 38 
In order to put a ſtop to this great vexation, it is by the 23 H. B. 
e.9. 5 2. enacted, © That no perſon ſhall be from henceforth 
« cited, ſummoned, or otherwiſe called, to appear before any or- 
« dinary, or other ſpiritual judge, out of the dioceſe or peculiar 
« juriſdiction wherein the „who ſhall be cited, ſummoned, 
« or otherwiſe called, ſhall be inhabiting, at the time of the award- 
4 ing or going forth of the ſame citation or ſummons,” except in 
certain cales mentioned in tfis ſtatute, of which ſubtraction of 
tythes is not one. | 
It is moreover enacted, by the 32 H. 8. c. 7. f 2. „ That 


poſſeſſed of eſtates in tythes, it was neceſſary that they ſhould be | 


« every ſuit for ſubtraction of tythe ſhall be brought in the 


t court of the ordinary, commiſfary, or other competent mi- 
<« niſter_ or lawful judge, of the place where the wrong ſhall 
* be done.” | | 

It has been holden, that the direction of the latter ſtatute is to 
be followed, as to the ſpiritual court in which a ſuit for ſubtrac- 
tion of tythe is to be inſtituted. 

A perſon who lived in the dioceſe of A. had ſubtracted tythe 
in the dioceſe of B. Being cited to anſwer for this in the court 
of the biſhop of B. a prohibition was moved for; and it was in- 
liſted, that by virtue of the 23 H. g. c. g. every citation for ſub- 


2 Mod. 352. 
Machin v. 
Maiton. 


traction of tythe muſt be to a court belonging to the juriſdiction in 


which the perſon cited lives. 'The court being doubtful, a prohi- 
bition was, for the ſake of having the point ſettled, granted ; but 
afterwards the whole court were upon deliberation of opinion, 


At 


56% 


: Inſt, 651. 


+ Eyihes 
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At the common law only the tythe, or the value thereof, with 
colts of the ſuit, could be recovered in a ſuit for ſubtraction of 


—_- | 
But a better remedy is given by the 2 && 7 Ed. 6. c. 13.52. in 


the eaſe of predial tythes; it being thereby enacted, “ That if any 


2 Inſt. 651. 


Gvodb. 245 · 
Baldwin v. 
Geery. 


Sid. 1871. 
Weekes V. 
Truſſel. 


4 Inſt. 324. 
11 Rep. 44. 


«« perſon do carry away his corn, hay, or other things of whic 
te predial tythes are due, before the tythe thereof be ſet forth; or 
& do willingly withdraw any of his ſaid predial tythes; or do 
« ſtop or let the parſon, vicar, proprietor, owner, or other their 
tc deputies or farmers, to view and ſee all manner of their predial 
ce tythes to be juſtly and truly ſet forth, and ſevered from the nine 
ce parts, and the ſame quietly to take and carry away, by rea- 
« ſon whereof the ſaid tythe is loſt, impaired, or War that then 
« the party ſo carrying away, withdrawing, ſtopping, or lettin 
« ſhall pay the double value of the tythe ſo taken, loſt, with- 
« drawn, or carried away, over and above the coſts, charges, and 
« expences of the ſuit : the ſame to be recovered according to the 
« king's eccleſiaſtical laws.“ 

It is laid down, that the double value, which may be recovered 
under this Gatute in a ſpiritual court, is to be over and above the 
value of the tythe ; and, conſequently, that a ſuit in a ſpiritual 
court for ſubtraCtion of predial tythe is more advantageous than 
an action upon the ſtatute in a temporal court for the treble va» 
lue; inaſmuch as the treble value of the tythes may be recovered 
in the Apiritual court, together with the colts of the ſuit. | 

But it ſeems to be the better opinion, that only the double va- 
lue of the tythe and the coſts of the ſuit can be recovered, in a ſuit 
in a ſpiritual court for ſubtraCtion of a predial tythe. 

In a ſuit in a ſpiritual eourt for ſubtraction of tythe the ſentence 
was, that the plaintiff, beſides the double value of the tythe and 
the coſts of the ſuit, ſhould alſo recover the ſingle value thereof. 
A prohibition was awarded. And by the court — The ſpiritual 
court is not empowered by the 2 & 3 Ed. 6. c. 13. to give more 
than the double value of the tythe and the coſts of the ſuit, in a 
ſuit for ſubtraction of tythe, a ce 

If the defendant die, pending a ſuit upon the 2 Ed. 6. c. 13. 
in a ſpiritual court for ſubtraction of tythe, and afterwards 
another ſuit be commenced againſt his executor, a prohibition 


lies; for the double value, given by that ſtatute, is given by way 


ol puniſhment for the perſonal wrong in ſubtracting the tythe ; 
and an executor is not anſwerable for a perſonal wrong done by 
his teſtator, YL 

It is in general true, that there is. no method of enforcing 
obedience to a ſentence of a ſpiritual court by fine, impriſonment, 
or amercement. 

But by the 32 H. 8. c. 7. 5 4. it is enacted, “ That if any per- 
« ſon, after a definitive ſentence given againſt him in an eccleſi- 
te aſtical court for ſubtraction of tythe, obſtinately and wilfully 
« refuſe to pay his tythe, or ſuch ſums of money wherein he ſhall 
be condemned for the ſame, that then two juſtices of the peace 


< ſtall have authority by this act, upon information, certificate, 
«K Of 


 ſequently, it is recorerable in a ſpiritual court. 
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«.or complaint to them made in writing, by the eccleſiaſtical 

« court that gave the ſame ſentence, to cauſe the party ſo re- 

« fuſing to be committed to the next gaol, and there to remain 

« without bail or mainprize, until he ſhall have found ſufficient 

« ſureties, to be bound in recognizance or otherwiſe before the 

« ſame juſtices, to the uſe of our ſovereign lord the king, to pers» 

« form the ſaid ſentence.” 


(Aa) In what Caſes a Prohibition lies to a Suit in a 
Spiritual Court for Subtraction of Tythe. 


N the general juriſdiction which ſpiritual courts 
have in the matter of tythes, a prohibition in many caſes 
lies to a ſuit in a ſpiritual court for ſubtraction of tythe. 
But it is ſometimes difficult to determine, whether a prohibition 
does or does not lie to ſuch ſuit. | 
It is a rule of law, that queſtions concerning temporal matters Fitz. N.B, 
are only to be tried in temporal courts, - ey ER 
Cro. Eliz. 228. 2 Roll. Abr. 291. 


But there is another rule of law, that ubi cognitio principalis eft 2 2 * 
ibi debet eſſe cognitio acceſſorii * Hob 183. 
8 : Sid, $1. 161. Cro. a. 269. Salk. 547+ 


A deſire of reconciling theſe two rules of law, together with the 
difficulty of doing it, has been productive of determinations, which 
are not eaſily to be reconciled. 

As ſome of theſe determinations are founded upon nice diſtinc- 
tions, the law, concerning the awarding of a prohibition to a ſuit 
in a ſpiritual court for ſubtraction of tythe, will be much better 
collected from ſubmitting the principal caſes to the reader's judg- 
ment, than from any general rules which can be laid down. 

If payment be pleaded to a libel in a ſpiritual court for ſubtrac- Cro. Elis. 
tion of tythe, a prohibition does not he; becauſe the queſtion, 576, 
whether there was ſuch payment, is ſuch an incidental one as — Pa 
may be well tried in the ſpiritual court. 

If to a libel in a ſpiritual court for ſubtraction of tythe of wood La. Raym. 
there be a plea of groſs wood, a prohibitzon does not lie; for the 835. Dike 
queſtion, whether the wood of which the tythe is demanded be — 

roſs wood, may be well tried in the ſpiritual court, 

If the validity of letters patent, or of a feoffment or releaſe, Ld. Raym. 
come in queſtion in a ſuit n a ſpiritual court for ſubtraction of 74: Cbam- 
tythe, a prohibition does not lie ; becauſe the validity of either of — 
theſe may be well tried in the ſpiritual court. | 

If a ſuit be in a ſpiritual court for ſubtraction of tythe due by Hob. 247. 
cuſtom, a prohibition does not lie; for tythe due by cuſtom may Mt, 125. 
as well be ſued for in a ſpiritual court, as tythe which is due of 12228 
common right. 5 

A ſuit may be in a ſpiritual court for that which is to be paid Hob. 42. 
as a modus : for as the tythe, in lieu of which it is to be paid, is 247- 
ſo abſolutely diſcharged, that the parſon cannot reſort to the tak- hrs vs 
ing thereof in kind, the modus becomes a ſpiritual fee, and, con- 


Nay 


/ Nay it is faid in one eaſe, that a ſuit for that which 10 
de paid as a modus, can only be inſtituted in a ſpiritual court. 


It was. heretofore holden, that a prohibition would lie to a ſuit 
in a ſpiritual court for ſubtraction of tythe, upon the bare ſug. 
geſtion of a cuſtomary method of tything, or of a madu although 
the cuſtomary method of tything, or the modus, had not been 
pleaded in the ſpiritual court. | | 

It has been ſince holden, that a prohibition does not lie in ſuch 
caſe, unleſs the cauſe ſuggeſted for obtaining the prohibition has 
been pleaded in the ſp ritual court; for that, as the court has 


a general juriſdiftion in the matter of tythes, the modus, by 


which it is to be deprived of that juriſdiction, muſt be pleaded 
ſpecially. | | 


But, if a bill be filed in a court of equity to eſtabliſh a modus, 
and it appear, that a ſuit is inſtituted in a ſpiritual court for ſub. 


traction of the tythe, for which the modus is alleged to be a re- 
compence, an injunction is uſually granted; although the modus 
have not been pleaded. | 

If a cuſtomary method of ſetting out tythe, or a modus, be 
pleaded to a ſuit in a ſpiritual court for ſubtraction of tythe, 2 


_ prohibition does not lie; unleſs the ſpiritual court have refuſed to 
admit the plea, or the truth thereof be denied. 


Bunb. Cs. 


But, if the cuſtomary method of ſetting out tythe, or the modus, 
which is pleaded to a ſuit in a ſpiritual court for ſubtraction of 
2 appear plainly to be bad, a prohibition does not lie; al- 
though the truth of the plea be denied: for it would be quite nu- 
gatory to award a prohibition, in order to try the exiſtence of a 
thing, which, if it do exiſt, is bad, | 

It is in general true, that if the exiſtence of à cuſtomaty 
method of ſetting out tythe, or the validity of a modus, come in 
queſtion in a ſuit in a ſpiritual court for ſubtraction of tythe, 2 
prohibition lies; becauſe the exiſtence of the cuſtom or the validity 


of the medus cannot be well tried in ſuch court. The reaſon is, that 
in ſome caſes a uſage of ten years, in others a uſage of twen 
years, in others a uſage of thirty years, and in all a uſage 


- 


forty years, does by the eccleſiaſtical law make a cuſtom 3 where- 
as there cannot be a cuſtomary method of ſetting out tythe or a 


valid modus, unleſs the tythe has time immemorially been ſet out 


in the method preſcribed for, or the modus has been paid time 
- immemorially, | 


If, after a prohibition have been awarded, iſſue be taken upon 


the exiſtence of a cuſtomary method of fetting out tythe, or the 


validity of a modus, which has been pleaded in the fpiritual 
court, and the verdict in prohibition be, that there is not ſach 
a cuſtomary method of ſetting out tythe, or ſuch a modus, a con- 


ſultat ion ouꝑht to be awarded; inaſmuch” as the reuſon of tying 


up the hands of the ſpiritual court. does v0 longer exiſt; 
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mon law; otherwiſe a prohibition lies. 


tion of tythe after ſentence. 


But, if che verdict in prohibition find the cuſtomary method of Hob. 152. 
ſetting out tythe, which has been pleaded in the ſpiritual court, Bere bcafe. 
to be good in part, a conſultation ought not to be awarded; be- BE 
cauſe, as the cuſtom is in part good, the ſuit ought not to pro. 
ceed in the ſpiritual court. 8 F -pe i; 


If one modus be ſuggeſted as a cauſe of prohibition, "4 a ver- Cro. Elis. 


dict in prohibition find a different modus, a conſultation ought not 736, Auſtin 
to be awarded; becauſe the validity of the modur, which is found, bye? ; 
cannot be well tried in the ſpiritual court. «Nt 
If the bounds of a pariſh come in queſtion in a ſuit in a ſpiritual 2 Roll. Abe, 
court for ſubtraction of tythe, a prohibition lies. 7 382. E. pl. 3. 
3 en, 1 Veatr. 335. 1 Lev. 28. 

But it is ſaid, that although a ſpiritual court cannot try the 1 Sia. 
bounds of a pariſh, the bounds of a vill in a pariſh may be tried Lev. 8 

in ſuch court. 5 | 
And in one caſe it is laid down, that a ſpiritual court can try 2 Roll, Abt. 


the bounds of a vill in a pariſh. 2 = 


But, if the reaſon of the determination in this caſe, which is, 
that the diſpute was between two ſpiritual perſons, be attended to, 
it by no means follows, that the bounds of a vill in a pariſh can 
in general be tried in a ſpiritual court. | 
f the right of carrying away tythe, by a particular way, come 1 Bulfr, 68: 
in queſtion in a ſuit in a ſpiritual court for ſubtraction of tythe, a 420. 
prohibition lies; becauſe a right of way generally depends upon 


* 
o 
. 


uſage. 

WS a ſpiritual court tries a temporal matter, which is Hob. 788. 
incidental to a queſtion concerning ſubtraction of tythe, the 7 Vet: 
temporal matter mult be tried according to the rules of the com- 2. 64. 
Salk. 547. Ld. Raym. 74. 


If a party, who has pleaded payment to a ſuit in a ſpiritual Cro. Ek: 
court for ſubtraction of tythe, offer to pon this by one witneſs, 6 
and the proof be not admitted, a prohibition lies; for, although — 
two witneſſes are neceſſary by the eccleſiaſtical law in every caſe, 
the common law requires but one in this caſe. | | | 

But, if a ſpiritual court in ſuch caſe admit proof by one wit- $alk. 347. 
neſs to be ſufficient, that court is to judge by its own rules of the Shotter v. 
competency of the perſon adduced as a witneſs. W 

It is laid down generally in ſome books, that a prohibition Salk. 547. 
lies to a ſuit in a ſpiritual court for ſubtraction of tythe after fen- „ 
tence. -4 | CE r 
In other books it is laid down, that although a prohibition $alk. 548. 
does lie after ſentence, in a caſe wherein the ſpiritual court had Buab. 27. 
not juriſdiction in the principal matter, none lies to a ſuit for | 
the ſubtraction of tythe after ſentence : becauſe, as the ſpiritual 
court had juriſdiction in the principal matter, the defect can on] 
have been of juriſdiction to try ſome incidental matter; in which 
caſe a prohibition does not lie after ſentence. 


But, if the ſentence of a ſpiritual court be illegal, a —.— pro- 
hibition may be obtained to a ſuit in a ſpiritual court for ſubtrac- 


Ve 


in 


766 Eythes. 
© Godb. 245 In a ſuit upon the 2 E. 6. c. 13. for ſubtraction of a predial 
Baldwin v. tythe, the ſentence of the ſpiritual court was, that the plaintiff, 
beſides the double value of the tythe and the coſts of the ſuit, 
ſhould likewiſe recover the ſingle value of the tythe by way of 
damages. As a ſpiritual court is not empowered by that ſtatute 
to give more than the double value of the tythe and the coſts of 
9 the ſuit, the ſentence was holden to be illegal; and a ſpecial pro- 

| Hibition was awarded. 5 


(Bb) Of a Suit in a Court of Equity for Subtraction 
| * of Tythe. 


. TK courts of Chancery and Exchequer have both juriſdiction 
in the caſe of ſubtraction of tythe. 

' Bunb-28, _ A bill in equity may be filed for ſubtraction of tythe, however 

Anon. ſmall the value of the tythe ſubtracted is. 

Bunb. 115. If a bill in equity be filed for ſubtraction of tythe belonging to 

_ a portion of tythes, or of the tythe of a particular thing, every 

— 'abs- perſon, entitled to any tythe ariſing in the pariſh in which the 
tythe is claimed by the bill, muſt be a party thereto ; becauſe the 

right of every ſuch perſon may be. affected by the decree. + 
Bunb. 192+ A ſequeſtrator cannot file a bill in equity for ſubtraction of 


Jones „ tythe during the vacancy of the benefice, without making the 


biſhop of the dioceſe a party; becauſe the ſequeſtrator is account- 
able to the biſhop for what he receives. 
Bunb. 141. If a bill in equity be filed by a ſequeſtrator, during the in- 
The Bimop ſanity of an incumbent, for ſubtraction of tythe, the incumbent 
y — 9 or his committee muſt be a party to the bill; otherwiſe, if the in- 
cumbent ſhould recover his ſenſes, and file another bill for the 
ſame tythe, a recovery by the ſequeſtrator could not be pleaded in 
dar to the ſecond bill. : 
Bunb. 325 If a rector or impropriator file a bill in equity, for ſub- 
Charton 5. traction of tythe belonging to a rectory, it is ſufficient to ſhew a 
Chain title to the rectory; the right of tythe being incident to the right 
of reCtory. 
Bynb. 113. But — impropriator muſt in ſuch bill ſhew that either himſelf, 
Penny v. or the perſon under whom he claims, has an eſtate in fee, in the 
4 8 rectory. 


Bunb. 296. It is not however neceſſary for an impropriator to derive his 


_ title in ſuch bill from the original grant of the rectory by the 
e crown it being ſufficient to ſhew that be is ſciſed thereof in 
1 
Cro. Ela. If a vicar file a bill in equity for ſubtraction of tythe, he mult 
na , ſhew himſelf entitled by endowment or augmentation to the tythe 
Bund. 7. * claimed; becauſe a vicar can have no right to tythe, except by 
72. 169, endowment or augmentation. 
2 Bulſtr. 27. It is not, however, neceſſary for a vicar to ſet out in ſuch bill 
Hehe 72% the deed by which his vicarage was endowed or augmented with 
Bund, 7. the tythe claimed; for if he can ſhew, that he and his prede- 
169. ceſſors have conſtantly received the tythe, it thall be ogy + 
. | a a 


15 


cially pleaded. 


7 


Cythes. 


that che - yicarage- has been endowed or ' augmented there- 


If a bill be filed for ſubtraction of tythe belonging to a portion 


of tythes, the plaintiff muſt not only ſhew a title to the tythe 


claimed, but he muſt hkewife ſhew a receipt of the tythe by him- 
ſelf and thoſe under whom he claims. 

If the defendant, in his anſwer. to a bill in equity for ſub- 
traction of tythe, admit the plaintiff's title to the tythe claimed, 
and only inſiſt upon being diſcharged of the tythe, or of the 
payment. thereof, the want of having ſet out a title in the bill is 
thereby cured. 3 x; 

If a bill in equity be filed for ſubtraction of a predial tythe, 
without waiving the penalty of the treble yalue given by the ſta- 
tute, a demurrer lies; for a court of equity will never compel a 
defendant to diſcover any thing, by the diſcovery of which he may 
become liable to a penalty. | | | | 

But, if the plaintiff ir- ſuch bill. only pray relief as to the ſingle 
value of the tythe ſubtrated, it is not neceſlary to waive the 
penalty. | | 

A bill in equity having been filled for ſubtraction of tythe, the 
defendant ſtood out till a ſequeſtration was granted ; and the bill 
was of courſe taken pro conſeſſo. The defendant afterwards moved for 
a rule, that upon paying coſts the value of the tythe might be aſcer- 


tained by the taxation of the Maſter, or by the oath of the plain- 


tiff, This was refuſed : but a rule was made for the plaintiff to 
ſhew cauſe, why he ſhould not conſent to make oath of what va- 
lue the tythe was. 

If a tender were made before the bill in equity for ſubtraction 
of tythe was filed, and a tender be again made by the anſwer, the 
defendant is not liable to colts, 

But, if the defendant did not make a tender before the bill was 
filed, he muſt, notwithſtanding he make a tender by his anſwer, 
account for the tythe and pay coſts, how ſmall ſoeyer the value of 
the tythe ſubtracted is. 

If a bill be filed in the court of Exchequer for ſubtraction of 
tythe, and the defendant plead, that a modus ſor the tythe thereby 
claimed has, after directing an ifſue, been eſtabliſhed by a decree of 
the court of Chancery, the plea is good in bar to the bill in the 
court of Exchequer. 

A plea of non-refidence is good in bar to a bill in equity, 
brought by a rector or vicar for ſubtraction of tythe. 

But it muſt be ſhewn, that the non-refidence was 'before the 
time, in which the tythe claimed by the bill became due. 


The ſtatute of limitations cannot be pleaded in bar to a bill in 


equity for ſubtraction of tythe; berauſe the defendant is con- 
ſidered as a bailiff or receiver of the plaintiff; and that ſtatute 
does not extend to demands upon ſuch perſons. | 

If a bill in equity be filed for ſubtraction of tythe due of com- 


mon right, the defendant cannot avail himſelf of a diſcharge of 


the tythe, or of the payment thereof, unleſs the diſcharge be ſpe- 
Ai. 
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Bunb, 262. 


Bunb. 72. 
Pye Vs Rez. 
Hardr. 1 30. 


1 Vern. 60. 
Anon. 
Hardr, 137» 
190. 


Bunb. 193. 
The —.— S 
ney- General 
v. Vincent. 
Bunb. 26. 
Baily v. 
Peally, 


Bunb. 28; 
Anon. 


Lid. 


Bunb. 213. 
Marſton v. 


Cieypole. 


Bund. Er. 
Jordan v. 


Tythes, 


- 
768 


ern e of ths e e one thing), or; ef che puyriient 


Leith v. ref, may be inſiſted upon, in an anſwer to a bill in equity for 
e 8 of tythes of divers things. | OY 


& 


Bid. - But, if the defendant in his anſwer inſiſt upon a diſcharge of all 
h gaben or of the payment thereof, and prove only a diſcharge of 


ome tythes, or of the payment thereof, he cannot derive any 
benefit from the diſcharge proved. n | 
Bunb. 80. Divers —_— for the tythes of divers things may be inſiſted 
Taten v. upon in an aniwer to a bill in equity for ſubtraction of tythes : 
Clayton. hut they muſt be pleaded ſeverally; for one modus cannot be 
| pleaded diſtributively for the tythes of divers things. | 
If a modus be infiſted upon in an anſwer to a bill in equity for 
ſubtraction of tythe, the day upon which it is to be paid ought to 
| be ſet out. 
Bunb. 105. And in three modern caſes the moduſſes were diſallowed; be- 
Goddard cauſe the days of paying them were not ſet out in the reſpective 
Paſch. anſwers. | 978 | 
$ G. x, Pemberton v. Sparrow, Trin 8 G. 1. Hoy v. Prior, Hil. 20 G. 2. 


Bunb. 230. But in another modern caſe, wherein a modus, the day of paying 
Woolferfton which was not ſet out, had upon an iſſue directed been found for 
7. a. the defendant, it was holden, that the defect of having ſet this out 
= 2 Was cured by the verdict; and the modus was eſtabliſhed. _ 
- Bunb. 328. In a ſtill later caſe, the following diſtinction was taken by Rey- 
Gibd'y. molds, Chief Baron; namely, that the want of having ſet out the 
gen day upon which a modus is to be paid, in an anſwer to a bill in 
| © equity for ſubtraction of tythe, may be ſo ſupplied by evidence, as 
to be a foundation for the court to direct an iſſue to try whether 
there be the modus, with liberty to indorſe the .day of payment 
upon the poſtea ; but that if a bill in equity be brought to eſtabliſh 
a modus, the day of paying i: muſt be expreſsly ſet out. | 
Mardr. 4. It was holden in one caſe, that it is incumbent upon the plain- 
be Anor- tiff to prove the quantity and value of the tythe claimed by a bill 
v. Straite. in equity for ſubtraction of tythe. | 
Bunb. 60. But the authority of this caſe has been often denied; and it is 
1 Y- now conſtantly holden, that the defendant muſt in all caſes, even 
Fonteroy- where a modus is pleaded, ſet out, in his anſwer to a bill in equity 
for ſubtraction of tythe, the quantity and value of the tythe 
claimed by the bill; becauſe it frequently happens, that no perſon 
except himſelf knows theſe things. 
2 P. Was. It was not heretofore the practice of the court of Exchequer 
1 „ to decree, that the defendant ſhould account for tythe, which 
Brightwell, became due after the filing of the bill for ſubtraction of tytke. 
Ibid. {80, But the practice at that time of the court of Chancery was to 
Abp. decree, that an account ſhould be taken of all tythes due at the 
_— time of making the decree. | 
2 Atk. 135. Bell v. Read, 3 Atk. 592.] a 


MS. Rep. And it was ſaid in a late caſe in the court of King's Bench by 
Rovialoa v. Lord Mansfield, Chief Juſtice, that the practice of the court of 


Mich. Exchequer is at this day the ſame as that of the court of 
1G. 3 Chancery. : rs 
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(C rp Of a Suit it's m_ of Equity to Nai « 
Modus, or a cuſtoraty Manner of ſeuigg out 
Tythes. | 


F » 


— 


17 was formerly doubted, W a bill could be filed in a court 

* of equity to eltablith a modus by prefcriptiong.or a cuſtomary 
manner of ſetting out tythes z- and ſuch bills have. Frequently been 
diſmiſſed, 

But it is now the practice of courts of equity to retain ſuch bill 
which is in reality no more thaft a bill to perpetuate the teſti- 
mony of witneſſes, , as to the modus or cuſtomary manner of ſet- 
ting out tythes, 

If a bill in equity be filed againſt the leſſee of a rector, vicar, or 
impropriator, to eſtabliſh a modus, the rector, vicar, or impropri- 


ator muſt be a party; for a' court of equity will never bind the 


es of any perſon, without giving him an opportunity of being 
ieard, 

The day on which the modus-is to be paid muſt be expreſsly bet 
out in a bill in equity to eltablith a modus. 


But, if the ſetting out of the day of payment be omitted in a 
bill to eſtabliſh a modus, the court will give the plaintiff leave to 

amend his bill, upon paying the coſts of the day. 

A court öf equity never eſtabliſhes a modus, or a cuſtomary 
manner of ſetting out tythe, until the validity thereof has been 
tried at law; in caſe a party, whofe riglit may be thereby affected, 
defire to have it ſo tried. 

If a bill in equity be bled to eſtabliſh a modus, and the modus be 
not proved in the manner it is ſet out in the bill; yet, if the de- 
fendant admit that there is a medrs, and the differdiies betwixt him 
and the plaintiff be only as to the extent of the modur, the court 
will direct an iſſue at law to try how far it does extend, with 
liberty to indorſe the pea as it 11 be neceflary= 


(Dd) Of an AQtion upon the Statute Walk Sub- 
traction of Tythes. 


AN action lay at the common law for tenths; becuda alaywan 5 
was at all times capable of having tenths. pl. 6. 


An action alſo lay at the common law againſt the perſon carry- 
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1 Vern. 185. 
Neif. Ch. 

Rep. 10. 

3 Chan. Ca, 

187. 


* Vern. 485. 


'1 Fq. Ca. 
A br. 267. 


2 P. Vas. 
565. 
B unb. 70. 


Glanville vs. - 


trelawneys 


Bund. 328. 
Gibb v. 


Goodman. 


Bunb. 199. 


Blackert . 
Finny. 


Sel. Ca. in 


Ces, $5 


Webber v. 
Taylor. 


Bunb. 340. 


1. aithes V, 
Chriſtian. 


Bro. Diſm. 


pl. J. pl. g- 
Cro. Elia. 599. 763. 


Bro. Diſm. 


ing away tythe, which had been legally ſevered, for by the ſever- s Cro- 


ance it became a lay-chattel. 


But no action lay at the common law for ſubtraRtion of tythe ; ; 
the remedy being only 1 in the ſpiritual courts. pl. 6. pl. 


Cote I 
by the «op 9 


poral courts. 
Vol. VI. 


c. J. to ſue for ſubtraction of tycke in dhe tem- 
3D Tap 


4. 60. 
Latch, 8. 3 — 7 


Bro. Diſm. 
pl. J. pl. 58. 
10. > Rep, 44+ Vaugh. 195+, 


uſtice, was of opinion, that 3 power is, given, 1 0 4 


9 
2 * bk 


3 
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In Tythes, 
Vaagh.rgs. But this is denied by Vaughan, Chief Juſtice; and it appears, 
tem „upon looking into this ſtatute, that the power given to ſue for 
b.ooke, tythe in a temporal court, is only a power to ſue for an eſtate in 


_ +: Nay, ſo far from giving a power to ſue in temporal courts for 
ſubtraction of tythe, it is by 58. of this ſtatute expteſsly pro- 
vided, „ That it ſball not extend to give any remedy, cauſe of 

* action, or ſuit, in the temporal courts, againſt any perſon who 
tc ſhall ref ſe to ſet out his tythes, or who thall detain, withhold, 

4 gp refuſe to pay his tythes,”  - | $1 10 1031 
( % Where By the 2 & 3 Ed. 6. c. 13. f 1. it is enacted, “ That every of 
| 2 « the king's ſubjects ſhall from henceforth truly and juſtly, with - 
that ty bes ( out fraud or guile, divide, (et out, yield, and pay all manner of 
were within « their predial tythes in their proper kind, as they riſe and hap- 
deck bee pen, in ſuch manner and form as hath been of right yielded and 
the ſtatute © paid within forty, years next before the making of this act (a), 
of right. e or of right or cuſtom ought to have been yielded or paid ; and 
— &© that no perſon ſhall from henceforth take and carry away any 
yiewed and * ſuch tythes, which have been yielded or paid within forty 
paid, -_ “ years, or of right ought to have been yielded or paid, in the 
3 « place or places tythable the fame, before he hath juſtly di- 
always been e vided or ſet forth for the tythe thereof the tenth: part of the 
rememberes © ſame, or otherwiſe agreed for the ſame tythe with the ,parſon, 
—_ — ec vicar, or other owner, proprictor, or farmer of the ſame tythes; 
had never © under the pain of forfciture of the treble value of the tythes ſo 
within me- c taken or carried away.“ | a | 
mory paid | 
any tythe, was not thought ſufficient to defeat the action. Mitchell v. Walker, 5 Term Rep. 260. 


| Secs where there was no evidence of any payment of tythe, and the drclaration only ſtated, that ty the 


had been yielded and paid 40 years before the ſtatute. Lord Mansfield v. Clarke. Id. 264- | 


$ Ind. 6p. -* An information qui tam does not lie for the forfeiture given 
Cre. Elis. by this ſtatute ; becauſe no part of the forfeiture is given to the 

621. . | 
Herl. 12x. But it is ſaid that an information qui tam may be upon this ſta- 
Luvered v. tute, if the forfeiture be waived ; for that the king would then be 

eentitled to a fine. 5 
Oro. Elia. Athough the penalty given by the 2 U 3 E. G. c.13. be not a 
3 certain ſum of money, it has been holden that an action of debt 
e. lies upon the ſtatute. | | 
2 Bulttr, If the owner of corn, before the corn is ſevered, grant it to a 
— OY ſtranger, with an intent to defraud the parſon of his tythe, this 1s 
wer. ſuch fraud and guile, that an action upon the ſtatute will lie againſt 
3 init. 649. the firſt owner of the corn, | 
2 lpft. 649- Tt a man, who has fairly ſet out his tythe, do in a ſhort time 
e carry away the ſame, this is fraud and guile within the 
meaning of the ſtatute. | 9 
ron: 65, In an action of debt upon the ſtatute, the plaintiff declared for 
Nel the ſubtraction of, mixed tythes, as well as. predial ones, and: had 
cls, * 1 — ene whole. It was a an action does not 
le upon the ſtatute for the ſubtraftion of any tythes except pr: 

- - © Gal ones, and the judgment was arreſted. © 2 
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An aQtion is not by the expreſs words of the ſtatute given to a 


farmer of tythes. 


But it has been holden, that as every farmer of tythes has a Mor, org. 
right tothe tythes, the remedy, given by the: ſtatute, ought to be P.. 
extended by equity to every fuch farmer. thy io. n. Gee. Ja. 96 

An executor may bring an action upon the ſtatute for ſub- : Ven. 36. 
traction of tythe due to his teſtator ; this caſe being within the Moreton's 
equity of the 4 K. 3. c. 7. by which an action is given to an exe- _ 17. 
cutor for the goods of his teſtator, which were carried away 1 Vein. 60. 
during the life of his teſtator. 6 4. LE | 
An action does not lie upon the ſtatute againſt an executor : for Sid. 187. 
the treble value thereby given is by way of puniſhment for the bak, » * 
perfonal wrong; and an executor is not anſwerable for a perſonal 8d. 40. 
wrong done by his teſtator. | 

In an action upon the ſtatute againſt Hancock and two others, Comb. 361. 
the defendants all joined in the plea of i debent. The verdict was, _ — 
that Hancock owed eighteen pounds; but that the other two owed 
nothing, It was moved in arreſt of judgment, that the action ought 
not to have been a joint action: but after great debate and deli- 
beration the court were unanimouſly of opinion, that the action 
was well brought; for that, as it is founded upon a tort and not 
upon a contract, one of the defendants may, as is frequently done 
in other actions founded upon torts, be found guilty, and the 
others may-be acquitted. 

In an action upon the ſtatute the plaintiff declared, that the Oro. Ja. 
defendant was occupier of the land, upon which the tythe aroſe, 73... v. 
from the tenth day of March for the ſpace of fix months; that in $waine. 
the Auguſt following he cut the corn growing thereupon ; and that 
after the expiration of his term he carried away the corn without 


having ſet out the tenth part thereof. An objection was taken, 


that it appeared from the plaintiff's own ſhewing, that the de- 

fendant was not occupier of the land at the time of the ſuppoſed 

ſabtraQtion of the tythe : bot it was holden, that as he was 

the owner of the corn at that time, the action was well 

brought. | 1 4 8 
It is not neceſſary for the perſon, who brings an action upon 2 Lev. 1. 

the ſtatute, to fet out a title to the tythe in queſtion ; becauſe as agg, | 

the action is in the nature of an action of treſpaſs founded upon 437). 

a tort, it is ſufficient to ſhew a poſſeſſion of the tythe in the » Ventr 126, 


Manns: | 2 2 Bulits. 67, 
If a certain leaſe of the tythe be declared upon in an action n 


upon the ſtatute, and the jury find a different leaſe, the variance g. 3 
is not fatal; becauſe the allegation of the leaſe is only inducement = Bulir. 86. 
to the action; the wrong in carrying away the tythe being the 


ground thereof. 3 1 A 
It is neceſſary for the perſon, who brings: an action upon; the Oro. Ja. 


- - «© » * * „ o 

ſtatute, to hee that the defendant was one of the king's jabjeQs. f, . 

at the time of ſubtracting the tythe. 7 oo. 8 
But, if it be alleged, that the defendant was occupier of the Hard. 174, 


3 


e 


land at the time of ſubtrafting the tythe, it is well enough ; be- Uf. 
f 3D 2 cauſe 


. 5 - _ 
1 
* F N is 
„nd e t 10 5 7 


Peckwell. 
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772 Tyhes 
© » cauſe it may be fairly inferred, that he was one of the king's ſub- 
| „„ N 
Carth. 34. The declaration in an action upon the ſtatute muſt ſhew, that 
* the deſendant had made no agreement with tlie plaintiff for the 
Cro. Ja. 70. tythe, before he carried it away; for the ſtatute has theſe words, 
| or otherwiſe agreed for the ſame tythe. 


$ty. 103. In an action upon the ſtatute, the plaintiff declared for a cer- 
205. tam quantity of grain, It was objected, that the word grain, 
Southcot vs 


Scuthcot. Which comprehends ſeeds of divers ſorts, is of, too general ſig- 
nification, and that the particular kind of grain ought to have 
been alleged: but the declaration was holden to be good; for that 

the word grain does in its uſual ſignification mean corn. 


Cro. Ja. It is ſutſicient, in an action upon the ſtatute, to allege the value 
437. ., Of the whole tythe ſubtracted, without ſhewing the quantity or 
Sander. value of the particular kinds of tythes. | 
Oro. Ja. The plaintiff may recover, in an action of debt upon the ſta- 


eee em- tute, notwithſtanding the ſum found by the verdict be leſs than 
Shelton, the ſum alleged in his declaration to be due: for although it be 
in the general true, that the plaintiff cannot recover in an action 


of debt a leſs ſum than he declares for, he may, as no certain 


ö penalty is given by the ſtatute, recover in this action the value of 
the tythes ſubtracted. | 
Cro. Car, he ſtatute of limitations cannot be pleaded in bar to an action 
$13- upon the ſtatute ; becauſe the occupier is conſidered as a bailiff or 
8 receiver; and the ſtatute of limitations is no bar to a demand upon 
ry 213. ſuch perſons. | & 


. 2 loft. 61. The more proper plea in an action of debt upon the ſtatute is 
Moor, 914. nil debet: but it has been holden, that, as the action is founded 
Nos upon acort, not guilty is a good plea. 4 
2 Mod. 321+ If a defendant, againſt whom an action upon the ſtatute. is 
; eg „ brought, would avail himſelf of a modus by deed, the deed mult 
Trotlop, be pleaded : and the deed is pleadable, althoùgh the date thereof 
be beyond time of memory, and it was not allowed in a court of 
eyre ; for an allowance before juſtices in eyre was not neceſſary in 
the caſe-of a private deed. ' 

Bro. Preſcr. A preſcription in non decimando cannot be pleaded in the nega- 

. 27s tive to an action upon the ſtatute : but the plea muſt be, that the 
defendant and all thoſe whoſe eſtate he has, have, for time whereof 
the memory of man is not to the contrary, enjoyed the premiſes 
without paying tythe for the ſame. 

+ x Jo. 6. If the plea to an action upon the ſtatute be, that the premiſes of 
oat which tythe is claimed were diſcharged thereof in the hands of an 
x Ley. 18 f. abbot, it mult be ſhewn in what manner they were diſcharged z 

for, as a diſcharge of tythes is againſt common right, it ſhall be 
intended, unleſs the contrary appear, that the diſcharge was per- 


ſonal. | | 
ro. Els. Ha diſcharge of tythe, by reaſon of unity of poſſeſſion in the 
2 hands of an abbot and his ſucceſſors, be pleaded to an action 
Leng. © upon the ſtatute, the unity of poſſeſſion is traverfable. 1 28 


2 lack. 651, In an action upon the ſtatute the plaintiſf was not heretofore in 


© any caſe entitled to coſts of ſuit. Re 
| „ 


cc 
cc 


cc 


* 
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But by the 8 @ 9.3. c. 11. . it is enacted, © That in all 
* actions of debt upon the 2 & 3 E. 6. c. 13. wherein the ſingle 
e value found by the jury (hall not exceed the ſum of twenty no- 
ee bles, the plaintiff obtaining judgment, or any award of exe- 
« cution, after'plea pleaded or demurrer joined therein, ſhall re- 
© cover his colts of ſuit.” OW 
It has been holden, that the defendant, in an action upon the 2 Inft. 652. 
ſtatute, is not entitled to coſts; becauſe, as the action, is. not 
an action of debt upon a ſpecialty, nor an action for a perſonal 
wrong done immediately to the plaintiff, the wrong in this caſe 
ariſing from a non-feaſance and not from a mal-feaſance, it is not 
within the meaning of the 23 H. 8. c. 15, by which coſts are in 
divers cafes given to a defendant, 2 1 
But by the 8 &g V. 3. c. 11. § 3. it is enacted, © That if the 
« plaintiff, in any action of debt upon the 2 & 3 E. 6. c. 13. ſhall, 
« become nonſuit, or ſuffer a diſcontinuance; or a verdict ſhall, 
«« paſs againſt him, the defendant ſhall recover his coſts of ſuit.” 


(Ee) Of recovering in a ſummary Way the Value 
of ſmall Tythes ſubtracted, 


Y the 7 & 8 V. 3. c. 6. g 1. it is for the more eaſy recovery 
of ſmall tythes, where the ſame do not amount to above the 

yearly value of forty ſhillings from any one perſon, enacted, 
« That if any perſon ſhall ſubtract or withdraw, or fail in the 
«© payment of ſuch ſmall tythes, by the ſpace of twenty days after 
« demand thereof, that then it ſhall be lawful for the perſon, to 
« whom the ſame ſhall be due, to make his complaint in writing 
« to any two Juſtices of the peace within the county or place 
© where the ſame ſhall grow due; neither of which juſtices is to 
te be patron of the church whence the ſaid tythes ariſe, or any 
« ways intereſted in ſuch tythes.” $$ 8 

But by § 6. it is provided, “ That no complaint ſhall be heard 
© as aforcfaid, unleſs it ſhall be made within two years after 14 
« fame tythes become due.” „en 

And by F 13. it is provided, “ That no perſon, who ſhall begin 
e any ſuit for the recovery of ſuch ſmall tythes in the court of 
« Exchequer, or in any eccleſiaſtical court, ſhall have any benefit 
e of this act for the ſame matter.” | 

By F 2. it is enacted, That the ſaid juſtices ſhall ſummon in 
« writing under their hands and ſeals, by reaſonable warning, 
« every perſon againſt whom any complaint ſhall be made as 
“ aforeſaid, and after his appearance, or upon default of appear- 
« ance, the ſaid warning being proved before them upon oath, 
** the'ſaid juſtices ſhall proceed to hear and determine the ſaid 
complaint, and ſhall in writing under their hands and ſeals ad- 
< judge the caſe, and give ſuch reaſonable allowance for ſuck tythes 
© as they ſhall judge to be juſt, and alſo ſuch coſts and charges, 
* not exceeding ten ſhillings, as upon the merits of the cauſe 
* ſhall appear juſt,” ul 
; And 


- 


by 


*. 


Tythes. __ 


: 
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And by 6 4. the juſtices are empowered to adminiſter. an oath « 
to any vitneſs ptodueed. wy | 
But by 6 8. it is — That if any 3 ue « 
«, againſt ſhall inſiſt upon any preſcription, compoſition, modus « 
* decimandi, or other title, whereby he ought to be diſcharged of & 
7 tythes ; and ſhall deliver the ſame in writing to the ſaid juſtices; cc, 
25 ſhall give to the party complaining ſufficient ſecurity, to et, 
y all ſuch coſts as chal be given againſt him upon a trial at . 
in caſe the ſaid title ſhall not be N z that then the 10 
« faid juſtices ſhall forbear to give jud 60 
By 6 3- © A diſtreſs is given, in caſe of refuſal or neglect, by 4 
the ſpace of ten days after notice given to pay ſuch ſum as 
upon ſuch complaint ſhall be adjudged as aforeſaid,” « 
ia $12. it is enafted, „ That the ſaid juſtices ſhall have 4 
power to give coſts, not exceeding ten ſhillings, to the party 46 
— if they find the complaint falſe and vexatious.” « 
gp F 5- it is provided,“ That this act ſhall not extend to 1 
«ck within the city of London, or in any other place where the 
ſame are ſettled by act of parliament.” 2 
By 5 7. An appeal is given to the ſeſſions, and it is moreover va} 
ed, That if the juſtices there preſent, or the majority of 
chem, ſhall confirm the judgment of the two juſtices, they 6&3 
c ſhall decree the ſame by — of 9 and proceed to give 4 
« ſuch coſts againſt the appellant as to ſhall feem juſt and 6-14 
6. xeaſcnable.” r ) « 4 
By the fame ſection it is enacted, That no proceeding or judg- 6g 
e ment, had by virtue of this act, ſhall be removed or ſu eded, &«'x 
« by any writ. of certiorar;, or other writ, out of his majeſty's Ge 
«courts at Weſtminſter, or any other court i . 4 1 
* ſuch rches dall be in queſtion.” * 4 
11 u 
N | «K z 
6 f ) Of recovering Tythes due from Quakers. « 1 


BY te 7 1 28 V. z. . 34. $ 4. it is enacted, „That where « © 
&« any Puaker ſhall refuſe to ay or compound for his great « x 
« or ſmall'tythes, it ſhall be lawful for the two next juſtices of « þ 
4 pov peace of the ſame county, other than ſuch juſtice of the « þ 
peace as is patron of the church or chapel to which the ſaid « 
2 es belong, or any ways intereſted in the ſaid tythes, upon 4 4 
e 


complaint of the perſon who ought to bave and receive the « 4; 

«© ſame, by warrant "under their hands and ſeals to convene be- « }; 
« fore them ſuch Qualer, and to examine upon oath, which oath 2 
ce the ſaid juſtices are empowered to adminiſter, or in ſuch man- G 
e ner as by this act is provided; the truth and juſtice of the ſaid 8 
cet complaint, and to aſdertain hat is due from ſuch Qualer to the 1 
cc. 1 complaining, and by order under their hands and ſeals to 01 

direct the payment thereof, ſo as the ſum ordered as afore - — 


17 05 2965 do: not Tl 194, 3 and. upon. refuſal by ſucte Aae to I 


WED ee hall be\ fave Sor. wy one} 


ande e ö 


« the 


Tythes. 
the money thereby ordered to be paid, n pod e of 
« the ds of ſuch offender. 

By the ſame ſection it is enacted, © That any | finding dis 
« ſelf aggrieved by any 4. mag given by ſuch two juſtices of 
the peace, gar appeal to the next general quarter-ſeſſions, and 
the juſtices peace there preſent, or the major part of 
« them ſhalproceed finally to hear and determine the matter; 
«© ng if the juſtices then preſent, or the major part of them, 
© (hail andccauſe to continue the faid judgment; they ſhall then 
det the ſame by order of ſeffions, and ſhall proceed to give 
« ſuch colts againſt the appellant a0 to them ſeem Jab: and 
« r:aſoriable.?> 

And by the fame ſection it is enacted, © That no proceeding ot 
e judgment, bad by virtue of this act, hall be removed or ſuper- 
« feded by any writ of certiorari, or other writ, out of his ma- 
« jeſty's courts ar Veſminſter, or any other court a 
« unleſgthe-title to ſuch rythes ſhall be in queſtion.” 

By the 1 Geo. 1. fl. 2. c. 6. $2. the like remedy is given for 

the recovery of ali tythes, and all other eccleſiaſtical dues, from 


Duakers, as is by the 7 & 8 N. 3. c. 34. given for ”_= to the 
value of ten pounds. 


And it is thereby further enacted, “ That any two or more 


« juſtices of the peace of the ſame county or place, other than 


« ſuch juſtice as is patron of the church or chapel to which the 
« {aid tythes or dues belong, or any ways intereſted in the ſaid” 
« tythes, upon complaint of auy parſon, vicar, curate, farmer, 


Hor proprietor of ſuch tythes, or other perſon who ought to have, 
« receive,” of collect any ſuch tythes or dues, are hereby re- 
© quiredto ſummon in writing under their hands and ſeals, by rea- 
« ſonable warning, ich Quaker or Quakers againſt whom ſuch 


« complaint ſhall b rde; and after his or their appearance, or 


upon default of appearance, the ſaid warning or ſummons be- 


ting proved before them upon oath, to proceed to hear and de- 


termine the faid complaint, and to make ſuch order therein as 
« in the ſaid act is limited or directed; and alſo to order ſuch 
« coſts and charges, not exceeding ten ſhillings, as upon the me- 


« rits of the cauſe ſhall appear juſt; which order ſhall and may 
te be appealed to, * on ſuch appeal may be reverſed or affirmed. 


« by the general quarter-ſeſhons of the county or place, with ſuch 


i coſts and remedy for the ſame, and ſhall not be removed into 


any other court, unleſs the title to ſuch tythes ſhall be in queſ- 


te tion, in like manner as in and by * Se . 3. 4. 34. 19 
* limited and provided.“ | 


(Gg) What Remedy an Occupier has, TED 1 


Perſon entitled to Tythe does not fetch i it away 
in a reaſonable Time. 


' 


77 ; : 
* 

„ 

4 z 


F the perſon entitled to the tythe of milk do nod fetch k cen Bunb. 73. 


W Pur it m. Gre — == 


the ground ; becauſe. he may then have occabion for the pail, or 
bother veſſel, in which it was ſet out. 
3 Pulte. Although a predial tythe be not fetched away in a reaſonable 
337- time by the perſon entitled thereto, the occupier of the land, upon 


07 roamgy which it is ſet out, eannot juſtify the diſtraining thereo damage 


Lach, 8. Ffeaſant; but he may have an action for the ye fuſtained by 

its lying too long upon the land. | 
L4. Raxw. he occupier of the land, upon which tythe i is fet out, cannot 
187. juſtify the putting of his cattle upon the land, before the tythe 
my «ur is fetched away; for it is probable, that the perſon entitled there- 
2d. edt. to would ſuſtain more damage by having his tythe deſtroyed by 
1765. the cattle, than the occupier would by being deprived for ſome 
time of the uſe of his land: and it is much more reaſonable to 
- Shapcott v. leave the occupier to his remedy by action, than to ſuffer him to 
Mugford. judge when the tythe has lain there too long. 


2 Leon. 01. But, if the perſon entitled thereto have neglected to fetch away 

| ——— 14-99 tythe in a reaſonable*time, and cattle, either of the occupier of 

Cre. Fi, the land upon which the tythe is ſet out, or of a ſtranger, do 

206. without the default of the occupier come upon the land, and 
deſtroy the tythe, the Joſs muſt fall upon the perſon who ne- 
glected to feich it away. 

Latch, 8. An action of treſpaſs does not lie agamſt the perſon entitled to 

Stilman v. tythe for not having fetched it away in a reaſonable time; be- 


. cauſe the injury to the occupier of the land does not ariſe from a 


189. mal-feaſance but from a non-feaſance. 

3 Bulfr, But the remedy of the occupier of the land, in caſe the tythe 
8 be not fetched away in a reaſonable time, is by an action upon 
oun 

v. Sidley, the caſe. 

Latch, 8. Le. Raym, 188. 

3 Bulſtr. An action for not having fetched away tythe in a reaſonable 

1 time does not lie, unleſs the tythe were ſet out by a perſon who 


v. Sidley, had ſome colour of title to the land upon which it aroſe; be- 
Lach, 8. cauſe, as the ſeverance of tythe by a ſtranger does not veſt ſuch 
a property in the perſon entitled thereto, as to enable bim to 
maintain an action againſt a perſon who afterwards carries it 
away, it is not reaſonable that he ſhould be liable to an action for 

not having ſetched it away, 
7 Ron. Abr. Before the oceupier of the land can maintain an action againſt 
$43 *. the perſon entitled thereto for not having fetched away tythe in 
oe a reaſonable time, he mult give notice of its being ſet out; be- 
cauſe, as the former was not obliged. to give notice at what time 
he intended to ſet the yer out, the latter may not know that it 


is ſet out, 
3 Bulſtr, And after the perſon eiche thereto has had notice of tythe being 
336. ſet out, he muſt, before an action can be maintained againſt him 


* for not having fetched tlie tythe away, have a reaſonable time to 


Bro. Diſm. fetch it away; and the queſtion, What is a reaſonable time, is 


1 um. Proper for the determination of a Jury. 


1 Str. 2455 246. South v. _ 
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